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ARGUED  AND  DETERMINED 


IN 


Vbt  €onvt  of  Hetitetii.  Ut* 


Ex  parte  Shute  and  others. — In  the  matter  of 

1833* 

Shute.  

We$tminiter, 

This  was  the  petition  of  the  bankrupt's  wife  and  /""""'^  ^' 

*  A  bankrupt 

chiktrenf  for  the  proof  of  a  sum  of  ISOO/.,  under  the  ^^>  on 

his  mamagGf 
foOowing  circumstances.  entered  into 

,  a  bond  to  trus- 

The  bankrupt^  upon  bis  mamage,  executed  a  bond  tees  to  pay  them 
to  12.  WaUan  and  H.  Davy,  conditioned  to  pay  to  tmstfor"^'^ 
tbem»  when  required,  1S002.|  which,  with  the  consent  of  lif^  h^lhmdd 
the  bankrupt  and  his  intended  wife,  or  the  survivor  of  ^a^^^th 
them,  was  to  be  placed  out  at  interest,  and  applied  [^ndef  w?f^^^^ 
upon  the  following  trusts:  first,  the  whole  interest  to  forhfe,  with  the 

*  ®  '  usual  hmita- 

eo  to  the  bankrupt  for  life,  if  he  should  so  lonff  con-  ^^^  ^  ^^^^i- 

"  *  "^  dren ;  and  on 

tinue  in  good  and  solvent  circumstances,  and  not  be^  ^o  faith  of  the 

bond,  he  was 

ccme  a  bankrupt,  or  make  any  assignment  of  his  effects  pennitted  to 
for  the  benefit  of  his  creditors;  remainder  to  his  in*  his  own  use  his 

wife's  marriage 
portion,  amoanting  to  1501. :  Held,  that  the  trustees  were  entitled  to  prove  for  the  12002.  -,  the 
dindeods  to  be  invested  in  stock,  the  dividend  of  which  was  to  be  subject  to  the  payment  of 
mteiest  to  the  wife  on  the  150i.,  and  the  remainder  to  the  bankrupt's  creditors  for  bis  life,  and 
after  bis  death,  upon  the  trusts  of  the  bond. 
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ISSS.       tended  wife  and  her  assigns  during  her  life,  with  the 

Ex  parte      umul  timtetioiii  to  the  diiUim  of  die  mairiage#    The 

and  othen.     i>>&n^iAge  afterwards  took  effect;  and,  on  ihe  faith  of 

the  bond,  the  bankrupt  was  permitted  to  receive  and 

apply  to  his  own  use  the  sum  of  IBOl.,  as  the  marriage 

portion  of  his  wife. 

The  infant  petitioners  were  the  only  issue  of  the 
marriage.  Watson,  one~of  the  trustees,  on  the  SOth 
June  USS0,  wrote  to  tile  bankrupt  as  taXlowa:-^**  As 
the  trustee  for  your  wife  and  family,  I  request  you  to 
make  immediate  payment  of  a  sum  of  1200^.,  secured 
to  myself  and  co-trustee  by  your  bond,  dated  the  Srd 
December  18 16.**  This  letter  was  delivered  to  the 
bankrupt  on  the  2i  July,  at  his  own  house,  before 
eleven  o'clock  in  the  morning.  On  the  same  day 
the  fiat  was  issued ;  but  it  did  not  appear,  that  the 
1300/.  had  been  previously  demanded.  The  trustees 
applied  to  prove  the  amount  under  the  fiat,  but  the 
eommissioners  rejected  (he  proof,  holding  that  the  bond 
was  a  fraud  upon  the  bankrupt  laws. 

The  prayer  was,  therefore,  that  a  proof  might  be 
admitted  for  the  1900/.  seeured  by  the  bond,  in  the 
name  of  some  person  appointed  by  the  Court  on  behalf 
of  the  petitioners  and  the  surviving  trustee  i  and  that 
Ae  dividends  In  respect  of  such  proof  might  be  in- 
vested according  to  the  trusts  of  the  bond,  or  might 
be  odierwlse  paid  and  secured  as  the  Court  should 
dbect 

Mr.  Swanstatti  for  the  petitioners.  The  decision  of 
the  Commissioners  cannot  be  supported.  The  ques- 
tion is,  whether  the  dividends  upon  this  sum  are  to  be 
paid  and  applied  for  the  benefit  of  the  wife^  according 


eAS£8  IN  BANKaUPTCr^ 

to  die  equitable  provisioa  die  is  entitled  to  under  Ae       1^^^* 
bond,— or  to  the  aasignees,  for  the  sbenefit  of  the  ere*      £k  pute 
ditors.    We  ask  Ibr  an  order  that  the  dividends  upon     aai^bL*. 
die  whole  sum  may  accumulate,  until  the  provision  for 
the  bankrupt's  trife  shall  be  secured.    Ex  parte  Tmt^ 
|M(a)  is  an  authority  that  proof  may  be  made  for  the 
whole  sum* 

Mr.  TMiSt  for  Ae  assignees.  This  case  ii  disdn- 
goishable  from  that  of  Ex  parte  Twrpin(a)y  inasmuch  as 
the  first  part  of  this  settlement  is  bad,  and  is  a  fraud 
upon  the  bankrupt  laws.  There  were  no  such  terms 
as  diese  in  Ex  parte  Turpin.  In  this  case  the  wife  is 
only  entided  to  the  dividends  arising  from  the  150/.; 
the  aetdement  as  to  die  remainder  of  the  1200/.  being 
bad*  [Sir  J.  Cross.  As  the  limitation  is  not  to  pay  die 
interest  to  die  separate  use  of  die  wife,  it  must  go  to 
the  husband.]  Even  if  die  limitation  had  been  to  the 
separate  use  of  die  wife,  the  limitation  would  have 
been  bad,  as  it  was  contingent  on  die  husband's  bank- 
xiiptey;  Ex  parte  Meaghan{Jk\  Ex  parte  Oxley{c)^ 
\ErsU»e^  C.  J.  The  question  is,  whether  the  dividends 
on  the  1060/.  are  to  go  to  make  up  the  Aill  sum  %£ 
WOLf  to  which  the  wife  is  clearly  entided;  or  whether 
diis  case  is  not  in  diat  respect  distinguishable  from  Ex 
parte  Tarpin.']  [Sir  O.  Rose  referred  to  the  case  of  Ex 
parte  Hodgs(m(d)^  and  observed, 'that  wherever  there 
is  a  breach  of  trust  by  a  bankrupt  as  to  a  trust  fund, 
die  whole  fimd  must  be  made  good  before  any  thing 
can  be  divided  among  the  creditors.]    The  vrife  cannot 


(a)  1  Dwu  &  Ch.  120.  (6)  1  Sch.  &  Lef.  179. 

(c)  1  Ball  &  Bea.  257.  (d)  19  Ves.  206. 
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1 833.       take  any  interest  out  of  that  which  was  her  husband's, 
Exparte      '^^^  ^"^Y  out  of  that  which  was  her  own;   Ex  parte 
an(f  ouTere.      Hill(a).    If  the  settlement  as  to  the  1050/.  is  void, 
then  the  limitation  for  the  benefit  of  the  wife  can  take 
-no  efiect.    There  is  this  distinction  between  this  case 
and  that  of  Ex  parte  Turpin;  in  that  case  the  limita- 
tion was  good,  but  in  this  it  is  wholly  void.    It  is  pro- 
posed, therefore,  that  the  interest  on  the  dividends  of 
'the  150/.  should  accumulate  for  the  wife;  and  that  the 
interest  on  the  dividends  of  1050/.  should  be  paid  to 
the  assignees  during  the  life  of  the  bankrupt,  and  upon 
his  death  should  accumulate  and  be  applied  upon  the 
<  trusts  of  the  settlement. 

Mr.  Swanston,  in  reply.  It  is  conceded,  that  the 
trustees  must  prove  for  the  1300/.;  and  it  is  also. not 
disputed,  that  the  settlement  is  good  for  the  150/.  be- 
:longing  to  the  wife,  though  bad  for  the  remainder;  the 
limitation  in  the  event  of  bankruptcy  being  good  to  the 
extent  of  the  fortune  brought  by  the  wife.  Whether 
.the  consideration  for  ,the  bond  was  the  wife's  fortune, 
or  the  husband's, — as  the  bond  was  executed  before  the 
^marriage,  it  was  a  good  consideration.  The  principle 
J  contend  for  is,  that  those  who  claim  under  a  default- 
ing debtor  shall  not  claim  more  than  he  could  himself; 
and  therefore  that  there  ought  to  be  a  sequestration  of 
the  dividends  on  the  1050£  The  assignees  can  only 
claim  the  life  interest  of  the  husband.  There  is  here 
no  default  in  the  wife,  but  there  is  in  the  husband; 
and  the  Court  will  therefore  intercept  the  beneficial  in- 
terest of  the  defaulting  debtor  to  the  trust  fund.  The 
wife  is  entitled,  at  all  events,  to  the  extent  of  the  for- 

(a)  1  C.  B.  L.  212. 
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tune  she  brought  the  bankrupt^  namely,  to  the  sum  of       1833. 
150^.;  she  has  a  right  therefore  to  ask  that  this  sum      ex  parte 
shall  be  at  once  made  good  out  of  the  assets,  by  proof    and"Jthers. 
upon  the  whole  debt;  and  that  only  the  remainder  of  the 
dividends  on  the  sum  proved  shall  be  applied  towards 
the  payment  of  the  interest  upon  the  sum  of  1050/.,  for 
the  benefit  of  the  bankrupt's  creditors  during  his  Ufe. 
The  equitable  provision  to  which  the  wife  is  entitled  is 
not  subject  to  the  doctrine  of  accumulation. 

Erskike,  C.  J. — There  is  no  dispute  in  this  case,  as 
to  the  right  of  proof  upon  the  whole  sum  of  1200/.,  but 
only  as  to  the  application  of  the  dividends  on  this  sum* 
On  one  side  it  is  contended,  that  only  the  dividends  tin 
150L,  part  of  the  debt,  should  be  paid  to  the  trustees 
under  the  settlement,  in  order  to  be  applied  by  them, 
to  the  payment  of  interest  on  that  sum  to  the  wife 
during  the  life  of  the  bankrupt;  and  that  the  divi- 
dends on  the  remaining  portion  of  the  debt,  namely, 
the  1050/.,  should  be  applied  to  pay  interest  on  that 
sum  to  the  assignees  during  the  life  of  the  bankrupt, 
to  be  administered  as  assets  usually  are  in  bankruptcy; 
and  after  the  bankrupt's  death,  then  that  the  remainder 
of  the  dividends  on  both  these  sums  should  be  applied 
for  the  benefit  of  the  wife  and  children,  according  to 
the  trusts  of  the  settlement.  On  the  other  side  it  is 
insisted,  that  the  dividends  upon  the  whole  sum,  to 
the  amount  of  150/.,  should  be  paid  to  the  trustees,  to 
be  applied  by  them  towards  the  payment  of  interost  on 
duit  sum  to  the  wife  during  her  life ;  and  that  only  the 
residue  of  such  dividends  should  be  retained  by  the 
assignees,,  and  be  applied  by  them  towards  the  pay- 
ment of  the  interest  on  the  1050/.,  for  the  benelfit  of  the 
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1853.       bankrupi^  creditors  during  his  Mfe,  and  upon  his  de«lli 
■igi~^      to  be  applied  according  to  the  trusts  specified  in  the 

and  Xn.  ^^^^'^  ^^  ^^"^  hetwe  Lord  lUdnJak  (a)  is  nearly 
the  same  in  its  circimstaiices  as  tins;  and  I  should 
propose  to  ahide  chiefijr  by  the  principle  of  that  de* 
cirioBi  though  not  to  its  IuH  extent  The  oosditioR 
of  this  bond  being  to  pay  12001.  to  the  trustees,  upon 
trust  to  pay  the  interest  to  the  party  for  fife^  if  he 
should  not  become  a  hmkrupt^  and  after  that  erent  ^ 
his  wife, — the  law  declares  to  be  a  void  condition,  so  far 
as  it  afiects  his  future  assets,  to  the  amount  ^  1060/. 
But  to  the  extent  of  the  sum  of  1501.,  which  was  ad* 
ranced  to  the  bankrupt  as  the  aiarriage  p(nrtion  of  his 
wHb,  the  limitation  wiA,  aecor£ng  to  the  authorities  cited, 
be  good^  though  ki  other  respects,  the  fimitetioft  is 
Toid  as  against  creditors*  The  present  case  cunrs 
from  Atat  of  Ex  parte  Turfm{b)\  because  there  the 
whole  fond  was  to  accumulate,  there  being  no  concK- 
tion  that  the  fund  should  go  orer  in  the  erent  of  the 
husband's  bankruptcy.  I  think  the  trustees  should,  in 
diis  case,  out  of  the  dividends  payable  on  the  whole  sum 
proved,  pay  the  interest  on  15W.  to  the  baidbruptfs 
wife,  for  her  separate  use,  during  her  fife;  and  then  Ae 
interest  of  the  dividends  beyond  that  sum  may  be  re- 
tained by  the  assignees  during  the  fife  of  the  bank- 
rupt; upon  whose  death  the  whole  fond  w31  belong,  of 
course,  to  Ate  bankrupt's  wife  and  chSdren,  accorifag' 
to  Ae  trusts  of  Ae  setdement;  but  beyond  the  1501?. 
Aere  should  be  no  accunniiatibn.  In  the  case  of  JEx 
parte  Meagh€m(c)f  the  income  arising  firom  the  whole 
fimd  was,  in  the  event  of  the  husbands  insolvency, 

(a)  See  Ex  parte  Mtaghan,  I  Sch.  &;  Lef.  17d. 

(6)  1  J>ea.  2c  Ch.  120  >  Mont.  449.  (c)  1  Sch.  &;  Lef.  179. 
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setded  on  ibe  wife  for  her  separate  use.    In  this  case       1^^^- 
itia  to  go  to  her,  if  he  become  bankmpt;  which  shows      ex  pwtt 
that  the  partiea  here  meant  the  same  thing,  that  is^     aad'^^en. 
that  the  wife  was  to  have  the  interest  for  her  separate 
use*    And  though  there  is  no  express  provision  as  to 
the  ISOl^  yet  we  are  justified  in  giving  such  a  con« 
straetion  to  the  settlement^  as  will  secure  to  her  the 
amount  of  that  sum^  which  she  brought  her  husband 
aa  a  marriage  pcsrtion. 

Sir  J.  Cross. — This  point  appears  to  have  been 
decided  by  the  two  cases  before  the  Lord  Chancellor 
of  Ireland  (a),  but  not  to  the  extent  contended  for  by 
these  petitioners.  I  entertain  some  doubt  as  to  the 
question  of  accumulation^  and  therefore  on  that  point  I 
do  not  ^e  any  opinion. 

Sir  G.  Rose. — The  point  is  a  very  familiar  one  to 
those  conversant  with  bankruptcy  proceedings^  tiiat 
where  a  legal  proof  is  admitted,  the  Court  will  work 
out  any  equity  which  the  sum  proved  is  chargeable 
with.  Here  the  wife  has  a  clear  equity  against  tiie 
bankrupt,  in  regard  to  the  performance  of  his  Contract 
under  the  condition  of  the  bond,  to  the  extent  of  150/., 
the  amount  of  her  fortune  on  her  marriage.  The  only 
perplexity  in  these  questions  arises  in  two  classes  of 
cases;*— 4rs^  whete  tbet«  is  a  condition  that  in  case  of 
the  husband's  bankruptcy  a  certain  sum  shall  be  paid 
to  the  wife; — and  secondly,  where  the  provision  re- 
served for  her  is  on  an  illegal  debt.  Now,  in  this  case, 
the  reservation  of  the  whole  sum  being  made  to  the 
wife  in  the  event  of  bankruptcy,  is  void  by  the  policy 

(a)  Ex  jpaHc  Meaghan,  ispnt)  £r  pme  Osk^f  1  Bflffl  k  B.  967. 
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1833.  of  the  bankrupt  laws;  but  it  is  void  only,  as  against 
£x  parte  creditors^  and  only  beyond  the  sum  of  IBOL,  which  the 
aod  others,  husband  derived  from  his  wife.  If  it  was  to  be  held, 
that  that  sum  was  to  go  to  the  bankrupt  and  his  credi- 
tors, it  would  be  giving  the  husband  the  benefit  of  the 
fraud  on  the  bankrupt  laws;  but,  beyond  that  sum, 
the  creditors  may  claim  the  full  benefit  of  the  avoidance 
of  the  reservation.  The  creditors,  therefore,  are  fidrly 
entitled  to  have  all  the  dividends  impounded,  which 
exceed  the  amount  of  150/. 

Ordered,  that  the  trustees  should  prove  for  the 
I200l,t  and  invest  the  dividends  in  the  Three 
per  cent.  Consols;  and  pay  the  dividend  upon 
so  much  of  the  stock  purchased  as  would  be 
equivalent  to  interest  upon  150/.  sterling,  to  the 
separate  use  of  the  bankrupt's  wife ;  and  the 
remainder  of  the  dividend  on  the  stock  to  the 
assignees,  in  trust  for  the  bankrupt's  creditors 
during  his  life;  and  after  his  death,  then  to 
stand  possessed  of  the  whole  of  the  stock  upon 
the  trusts  of  the  bond.  The  costs  of  the  assig- 
nees to  be  paid  out  of  the  bankrupt's  estate, 
and  those  of  the  trustees  out  of  the  trust  fund. 


Weumuister,\  ^^  P^^*^  CocKs. — In  the  matter  of  Cross. 

January  26. 

Ad  equitable  THIS  was  a  petition  by  an  equitable  mortgagee  of 

ieaMlio?d*pro-  leasehold  property,  for  a  sale,  and  for  leave  to  bid.    It 

Ssf^adbtr^  appeared,  that  the  landlord  of  the  premises  had  put  in 

the^eeds'^of  *  distress  for  the  amount  of  the  rent  due  to  him.    The 

ain  on?'  ^rfv  Petitioner,  being  apprehensive  that  the  proceeds  of  the 

for  the  deficiency,  altl^ough  occasioned  by  the  payment  of  the  rent 
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sak  might,  after  jmyment  of  the  rent,  be  insufficient  to       isss. 
satisfy  the  principal  and  interest  due  to  him  on  the      J~     ' 
mortgage,  submitted,  that  in  the  event  of  there  being       Cocu. 
such  deficiency,  he  ought  to  stand  in  the  place  of  the 
landlord,  and  not  be  thrown  on  the  general  fund  of  the 
bankrupt's  estate,  to  share  with  the  other  creditors. 

The  Court,  however,  refused  to  make  any  but  the 
usual  order. 

Mr.  Thompson,  for  the  petition. 
Mr.  G.  Richards,  for  the  assignees. 


Ex  parte  Choker. — In  the  matter  of  Croker.  Wntmbuter, 

,_,  Jmuary  26. 

J/HE  bankrupt,  in  tiiis  case,  petitioned  to  supersede  a  petition  to 
the  fiat,  on  the  consent  of  all  tiie  creditors;  but  the  consent  of  ere- 

^^  ,       ^   3  •      .\_  V      diton  cannot  be 

petition  was  not  set  down  m  the  paper,  nor  was  he  entertained, 
fiirnished  with  the  usual  certificate  of  the  Commis-  ^'^^<^ficata 
sioners  that  the  creditors  consented  to  the  supersedeas.  ?fJ!!^^^"!^!: 

'^      ^^  noneiS)  nor  on- 

lesi  it  is  set 
down  in  the 

Mr.  Keene,  for  the  petition,  stated  that  the  bankrupt  paper  for  hear- 
was  deterred  by  the  expense  of  procuring  the  Com- 
missioner's certificate. 


The  Court,  however,  said  that  both  the  forms  were 
essential,  which  were  sought  to  be  dispensed  with. 
They  could  not  entertain  the  petition,  without  the 
certificate  of  the  Commissioner ;  nor  unless  it  was 
duly  set  dowji  in  the  paper  for  hearing  (a)« 

(a)SMlDea.B.L.8i3. 
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ISSS. 

rr  MfnilUff  J  f 

JanuMrif  26. 

On  a  petition  by 
crediton  to  su- 
persede, on  the 
ffround  of  frau- 
dulent  collusion 
between  the 
petitioning  cie* 
dilor  and  the 
bankrupt,  the 
bankrupt's  affi- 
davit  detailing 
the  particulars 
of  the  fraud  is 
admissible  in 
evidence. 


Ex  parte  Arnsbt^  and  others. — In  the  matter  of  Lord. 

This  was  a  petition  by  three  creditors,  who  had  not 
proved  under  the  fiat,  to  supersede  it,  on  the  ground  of 
its  being  concocted  in  fraud  by  the  petitioning  creditor 
and  the  bankrupt ;  the  petitioners  alleging  that  there 
was  no  valid  petitioning  creditor's  debt,  trading,  or  act 
of  bankruptcy,  but  that  they  were  all  fictitious.  The 
petition  was  part  heard  this  day,  when 

Mr.  Swanston,  and  Mr.  Montagu^  who  appeared  for 
the  petitioners,  put  in  an  affidavit  of  the  bankrupt, 
detailing  various  commimications  made  to  him  by  the 
petitioning  creditor,  for  the  purpose  of  persuading  him 
to  submit  to  be  made  a  bankrupt,  and  to  commit  an  act 
of  bankruptcy. 

Mr.  Wright,  and  Mr.  Bacon,  objected  to  this  affi- 
davit being  received  in  evidence,  on  the  ground  that 
the  bankrupt  could  not,  under  these  circumstances,  be 
permitted  to  upset  his  own  commission. 

But  the  Court  overruled  the  objection. 


£x  parte  Takmjuu 


Southampton 

BuUdings, 

February  11. 

Ap^^.j^'  Mr.  MONTAGU ap^Ued  for  an  order  that  a  soK- 
stanoes,  ad-       citQr^  of  the  liame  of  Tanner,  might  be  admitted  an 

mitted  an  at* 

torney  nunc  pro  attorney  of  this  CouTt  nunc  pro  tune,  on  an  affidavit 

which  stated,  lliat  on  the  12th  January  in  last  year  hd 


tunc. 
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attended  the  Court  and  took  the  oath  required  (a),  that 
he  had  heen  duly  admitted  an  attorney  of  one  of  the 
Courts  of  Westminster,  in  order  to  his  admission  as  aft 
attorney  of  this  Court ;  when  he  was  told  by  the 
officer  of  the  Court  that  he  could  not  then  sign  the 
roD.  That  he  afterwards  went  into  the  country,  where 
he  remained  a  considerate  time,  and  through  inad- 
yertence  had  omitted  to  sign  the  roH ;  but  that  he  had 
regularly  taken  out  his  certificate  at  the  Stamp  Office^ 
which  was  now  produced ;  upon  which 


IMS. 

Esptils 


The  Court  granted  the  appEcation. 


SouihampUni 

Buildingtp 

February  12* 


Ex  parte  Cox. — Irr  tbe  matter  of  Burford. 
Ex  parte  Smith. — In  the  same  matter. 

These  were  two  petitions,  the  one  to  except  to  the  ^^^  ^^ 
master's  report,  and  the  other  praying  that  the  report  |^2ra  « 

ing  lilt  latter 
pdititfi  itsBGw 

Mr.Bljgii,  wb&qspeaved  in  ttqpfoct  o€  the  pdilatfl  Gratia tfcs 

papti*   Tii# 

to  caccpt  totltt  fepoirl,  «ppKeA  that  that  ft^oAam  hh|^  v^^^^  >»>^ 
ht  fint  faood^  tlMPUgh  k  atood  after  the:  othec  iaihe  SJiSSm.  Tk» 
paper. 


not' 

claiian»«ClaW} 
but  Imw  HA 


TlvCoims^dridktnganbvf  leaaiMble^graateA^  ^^^ 


tk.BSgk  A&Bt  ptoeeedaA  to  state  tkr  fKte  kthtf 


(a)  Sto  Vol.  i.  p.  5. 
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1833. 

Ex  parte 

Cox. 
Ex  parte 

Smith. 


Sir  G*  Rose  observed,  that  the  exceptions  ought  to 
have  been  specified  and  embodied  in  the  petition ;  and 
that  the  proper  course  was  to  petition  for  leave  to 
except,  and  therein  to  show  for  exceptions,  as  follows, 
— &c.,  &c.  The  master,  however,  certainly  seems  to 
have  interfered  with  the  province  of  the  Court,  in 
drawing  conclusions  of  law,  and  coming  to  a  result 
which  it  was  for  the  Court  alone  to  do.  The  duty  of 
the  master  was  to  state  specific  facts,  and  leave  it  to  the 
Court  to  come  to  a  result  upon  it. 


The  Court  ordered  both  petitions  to  stand  over, 
with  leave  for  the  party  to  except  in  the  proper  form, 
as  stated  by  his  Honor  Sir  G.  Rose. 


Smuhamptim 

BuUdings, 

F§bruary  12. 

Where  the  in- 
terest of  the 
joint  creditors 
appears,  primd 
facie,  adverse 
to  that  of  the 
separate  credi- 
tors, the  Court 
will,  on-  the  ap- 

i>lication  of  the 
atter,  appoint 
an  inspector  to 
take  care  of 
their  interests. 


Ex  parte  Sarah  Dawson  and  others.— In  the  matter 
of  Gborge  Dawson  and  James  Kerr. 

This  was  the  petition  of  the  separate  creditors  of 
George  Datcson,  one  of  the  above-named  bankrupts, 
for  the  appointment  of  an  inspector,  to  manage  his 
separate  estate,  and  to  prove  on  behalf  of  the  separate 
creditors  against  the  joint  estate.  The  facts  stated  in 
the  petition  were  as  follows. 

The  two  bankrupts  carried  on  the  business  of  manu- 
fisusturers  in  partnership  firom  November  18S4  to 
August  1831,  when  a  commission  issued  against  them; 
but  Dawson  also  carried  on  the  business  of  a  dyer  and 
bleacher  on  his  own  separate  account,  in  which  Kerr 
had  no  manner  of  interest.  In  the  course  of  his  busi- 
ness as  a  dyer  and  bleacher,  Dawson  dyed  and  bleached 


and  others. 
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goods  for  tbe  joint  firm  of  Dawson  and  Kerr,  the  charge       .]  gss. 
for  which  amounted  to  16,000/. ;  and  the  petitioners  con-      _ 

£x  parte 

tended,  that  the  sejMurate  estate  had  a  right  to  prove  this  P/^^^^ 
sum  against  the  joint  estate.  The  assignees  chosen 
under  the  commission  were  all  creditors  of  the  joint  es- 
tate; againstwhich  estate  the  amount  of  the  debts  proved 
was  16,500/.,  and  against  the  separate  estate  the  proofs 
amounted  to  7450/.  Since  the  commencement  of  the 
partnership  Dawson  mortgaged  certain  freehold  and 
leasehold  property,  to  which  he  was  separately  enti- 
tled, to  Fell  8c  Co.,  bankers,  of  Ulverston,  for  the 
purpose  of  securing  them  for  advances  to  the  joint 
firm;  and  Kerr  also  mortgaged  to  them  property  be- 
longing to  him  for  the  like  purpose;  upon  the  result 
of  which  transactions  Fell  &  Co.  claimed  to  be  credi- 
tors upon  the  joint  estate  to  the  amount  of  6000/.,  as 
wen  as  the  right  to  retain  their  mortgage  security;  but 
when  they  applied  to  prove  their  debt,  it  was  rejected 
by  the  Conunissioners,  as  being  tainted  with  usury. 

It  appeared,  alsOj  that  Dawson  had  previous  to  his 
marriage,  by  indentures  of  the  9th  and  10th  June  1830, 
.conveyed  to  trustees  other  parts  of  his  real  and  lease- 
,hold  estate,  by  way  of  settlement  on  his  wife;  which 
.setdement  the  assignees  contended  was  fraudulent; 
but  the  Commissioners  admitted  the  trustees  to  prove 
.for  the  sum  of  1200/.,  which  Dawson  had  covenanted 
to  pay  by  one  of  the  deeds  under  the  settlement  The 
assignees  had,  in  order  to  try  the  validity  of  the  setde- 
ment,  brought  an  action  of  ejectment,  which  proceeded 
to  issue  and  notice  of  trial;  but  which  they  afterwards 
abandoned,  having  been  advised  that  the  setdement 
'Was  vaEd* 

On  the  4ih  October  last, .  the  petitioners  attended 
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ISSS*  with  Dmuon  before  the  Gmnmssioiieni  for  die  purpose 
jE^Z^  of  tendering  a  proof  by  Dawscn  against  die  joint 
^1"^  estate  of  Ae  debt  of  16,00(V.,  which  diey  contended 
was  due  from  the  j<Mnt  estste  of  1>awmm  and  Kerr  to 
the  separate  estate  of  Dmmm,  The  assignees,  how^- 
e?er^  objected  to  sach  proof,  oH  the  groond  Aat  this 
sum  eould  not  be  considered  as  a  debt,  but  an  advance 
by  way  of  Denofoa's  capital  m  the  business;  and  die 
Commissioners  rejected  the  proof. 

The  petitioners  alleged  that  diey,  as  separate  credi- 
tors otDawgfm,  were  gready  interested  in  the  questions 
as  to  die  validity  of  die  mortgage  to  Fell&  Co.,  and 
of  the  maniage  setdement,  as  well  as  to  the  right  of 
pro<^  by  die  separate  estate  of  Datraoa  against  die 
joint  estate  of  Dawson  and  Kerr^  which  questions  die 
petitioners  being  desirous  of  having  determined  by  a 
higher  tribunal,  wished  some  person  to  be  appointed 
by  the  separate  creditors  of  Dawstm  to  manage  his  se- 
parate estate,  and  to  establish  the  right  of  the  separate 
estate  to  prove  the  sum  of  16|Q0OJL  against  die  joint 
^tate. 

The  petitioners  dierefore  prayed,  that  a  meeting  of 
Dawsarin  separate  creditors  might  be.  called  for  the 
purpose  of  dioosing  a  proper  person  to  act  as  inspeo- 
tor,  and  to  superintend  and  manage  such  separate 
estate,  upon  indemnifpng  the  assignees  against  all 
costs;  and  that  the  mspector  migiit  prove,  on  behalf  of 
the  separate  ereditorsi  against  the  joint  estate  of  Doioson 
and  Kerr;  and  that  the  costs  of  this  application  might 
be  ptdd  out  of  Daw$an*B  separate  estate. 

Mr.  Mimiagu^  and  Mr.  J.  RusseU^  appeared  in  sup- 
port of  die  petitioiu    VHiere  one  member  of  a  partner- 
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■hip  eacries  od  Another  bufimess  <m  his  separate  aceoanl^  1833. 
md  suppiiefl  goods  to  the  partnership,  and  a  joint  com-  Ekvu^ 
wssion  issaes  against  the  partners, — ^it  has  been  de«-  ^^^j^^ 
tenainedy  that  die  debt  is  pfovable  agttnst  the  joint 
estate,  E»  parte  Cooi{a)»  [ErsUnef  C  J.  Can  yon 
do  way  thing  here  but  daim  the  surphis  of  die  joint 
estate!]  We  contend,  on  die  authority  of  Ek  parte 
Codi,  diat  one  estate  ean  prove  against  the  other* 
The  disdoction  in  an  diese^^ases  is,  that  a  solvent  partner 
cannot  prove  against  die  bankrupt  partner,  in  competi- 
tion wkh  ^  general  creditors ;  bot  when  both  partners 
beecmie  bankmpt,  then  one  estate  can  prove  against 
die  odier*  In  this  case,  Daioiom,  in  his  separate  trade 
of  a  dyer,  dyed  the  goods  manufactured  by  the  part- 
nership; and  diere  is  a  hurge  sum  due  on  this  account 
irom  die  joint  estate  to  die  separate  estate  of  Dawson. 
Then,  as  diere  is  no  one  at  present  in  a  situation  to 
prove  this  debt  against  the  joint  estate,  a  proper  person 
should  be  appointed  for  this  purpose,  widi  the  sanction 
ofdieCkyurt. 

llr.  iSSwoiMlM,  and  Mr.  if  JMlmJMi,  contr JL  The  assig- 
nees under  a  joint  commission  against  two  partners  are  as 
much  trustees  oi  the  separate  estate  of  the  one^  as  of  die 
joint  estate  of  the  two;  and  the  joint  creditors  nught,  with 
as  much  reason  as  the  separate  creditors  in  die  present 
instance,  urge  the  appointmentof  an  inspector  of  die  joint 
estate.  Why  should  die  Court  infer,  in  this  case,  that 
the  asi^inees  will  not  do  their  duty!  [Sir  J.  Crass. 
The  proof  here  of  the  separate  debt  of  Dawson  against 
the  joint  estate  will  be  contrary  to  the  interests  of  the 
asdgnees,  who  are  creators  of  the  joint  estate.]    The 

(a)  Mont.  Hep.  228. 
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1839.  Court  will  not  calculate  by  how  much  delinquency  a 
Ex  parte  nian  may  put  money  into  his  purse,  nor  assume  that 
i^^otfcm.  ^^  interest  of  the  assignees  will  occasion  a  dereliction 
of  principle  in  their  conduct.  [Ersiinef  C.  J.  In  Ex 
fkirte  Baison(a),  an  inspector  was  appointed  for  the 
separate  estate,  where  the  joint  creditors  had  no  in- 
terest in  it.]  That  case  was  decided  by  the  Vice-Chan- 
x^ellor;  but  Lord  Lyndhurst  never  made  a  decision  of 
this  kind.  [Sir  G.  Rose.  I  should  lay  it  down  as  a 
general  rule,  that  where  there  is  a  primA  facie  case  of 
the  joint  creditors  being  adverse  to  the  interests  of  the 
separate  creditors,  and  the  separate  creditors  offer  to 
pay  the  costs  of  the  appointment  of  an  inspector,  the 
Court  will,  in  such  case,  sanction  the  appointment,  in 
order  that  the  interests  of  the  separate  creditors  may 
be  better  protected.]  The  real  object  of  this  applica- 
tion is  to  take  the  management  of  the  separate  estate 
entirely  out  of  the  hands  of  the  assignees.  It  is  an 
attempt  of  one  solicitor  to  take  out  of  the  hands  of 
another,  who  is  the  solicitor  to  the  commission,  the 
conduct  of  some  important  proceedings  pending  under 
the  commission.  There  is  a  claim  of  16,000/.  made  by 
the  separate  estate  against  the  joint  estate,  which  the 
Commissioners  rejected,  on  the  ground  that  it  was  not 
.a  debt  duejto  DawsoHf  but  merely  an  advance  by  way 
of  his  capital  in  the  joint  business. 

The  Court  however  thought  that,  under  the  circum- 
stances of  this  case,  an  inspector  should  be  appointed 
to  take  care  of  the  interests  of  the  separate  creditors, 
but  so  as  not  to  restrain  the  assignees  from  proceeding 
under  the  commission,  as  they  might  think  fit. 

(a)\  G.  &  J.  69. 
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The  Ordet  made  was^  that  the  petitioner  and  the 
other  separate  creditor&  might  choose  an  inspee* 
tor  or  inspectors  on  behalf  of  the  separate 
estate,  with  the  usual  directions  as  to  using  the 
names  of  the  assignees,  and  the  production  of 
the  commission  and  proceedings,  on  entering 
into  a  proper  indemnity  to  assignees.  And 
that  the  petitioners  should  pay  the  costs  of  this 
application,  and  of  the  choice  and  appointment 
of  such  inspectors,  and  incidental  thereto  re- 
spectively, reserving  the  question  how  far  the 
petitioners  were  to  be  reimbursed  the  same  out 
of  the  separate  estate  generally. 


ISSS. 

£x  parte 

Dawson 

and  others. 


Ex  parte  Crouch. — In  the  matter  of  Owen. 

This  was  a  petition  to  stay  the  bankrupt's  certificate^ 
on  the  groimd  that  he  had  lost  money  at  play. 

Mr.  Teed,  who  appeared  in  support  of  the  petition, 
applied  that  the  hearing  might  be  adjourned,  on  the 
ground  of  six  affidavits  having  been  filed  in  opposition 
on  the  12th  instant,  and  that  the  petitioner  had  not 
had  sufficient  time  to  answer  them. 

Mr.  J.  BMSsellf  contra.  There  was  ample  time  to 
get  copies  of  the  afiidavits ;  and  the  petitioner's  attor- 
ney had  notice,  on  the  11th  instant,  that  the  afiidavits 
would  be  filed  on  the  following  day. 

The  Court  thought,  that  they  should  first  hear  the 
VOL.  ni.  0 


Sduthmwptan 

BuUdingt, 

February  14. 

On  an  applica- 
tion to  aajoum 
the  hearing  of  a 
petition,  for  the 
porpoae  of  an- 
swering affida- 
vits fil^  in  op- 
position, the 
Court  will  first 
hear  the  peti- 
tion and  affida- 
vits read. 

A  petition  to 
stay  tne  certifi- 
cate, charging^ 
thhtthebanh- 
rupt  flffimttpf* 
that  he  had  lost 
25L  in  one  sit- 
ting, is  demur- 
rable; it  ought 
positively  to 
allege  the  fact, 
and  that  the 
money  was  Uut 
in  one  day* 
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1B$S.  petition  and  affidavits  read,  in  order  to  see  whether 
Ex  parte  there  was  any  ground  for  the  application  for  time  to 
c**^''^-      answer  tiiem. 

Mr.  J.  Ruisett,  for  the  bankrupt^  then  demurred  to 
the  petition,  on  the  ground  that  tiievo  was  no  one  fact 
stated  in  it  to  support  the  allegations  of  gaming^  with 
which  the  bankrupt  was  charged;  that  it  did  not  spe- 
eifleally  allege  that  die  bankrupt  had  actually  lost 
any  ^ven  sum,  but  merely  stated  tiiat  he  had  admitted 
that  he  had  lost  25/;  in  1829  at  one  sitting. 

Mr.  Teed  contended,  tiiat  the  bankrupt's  admission 
of  the  fact  was  sufficient,  without  going  on  to  allege 
that  the  fact  was  so. 

But  the  Court  allowed  the  demurrer;  and  added, 
that,  independently  of  the  objection  already  taken  to 
the  petition,  there  was  another  defect  that  was  fatal  to 
it,  namely,  the  omission  to  allege  that  the  money  v>0$ 
lost  in  one  day;  for  it  was  only  under  this  predicament, 
IhsBil  tiie  bankrupt  was  not  entitled  to  bis  certiflcato,  ac- 
cording to  tiie  provisions  of  the  act  of  parliament  (a). 

Petition  dismissed  with  costs. 

(a)  6  G.  4.  c.  16.  8.130. 
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ISSS. 


Ex  parte  Kilsby.— In  the  matter  of  Kilsby*  SmitUmpton 

*"  Builaings, 

February  14» 

This  was  a  petition  of  the  bankrupt  to  supersede  the  The  Court  will 
fiaty  on  the  ground  that  it  had  been  directed  to  five  bold  the  Gen^. 
attomies  at  Southampton,  without  Including  the  name  Lord  Laugi^- 
of  any  barrister;  although  there  was  a  practising  bar-  dii^tluttiii 
rister  residing  within  IS  miles  of  Southampton,  who  ^^i^s^then 
would  have  been  wiffing  to  attend  for  the  statutable  "Strf^S*^ 

f^Qg  names  of  two 

bttiristen« 

Mr.  Deaeofif  in  support  of  the  petition,  referred  to 
the  General  Order  of  Lord  Loughborough  (a),  which 
directs,  that  in  all  commissions  to  be  executed  in  the 
country,  there  must  be  inserted  the  names  of  two  bar- 
risters  resident  at  or  near  the  place  where  the  commis- 
sion is  to  be  executed;  and  that  on  no  account  is  there 
to  be  inserted  the  name  of  any  gentleman  to  be  nomi- 
nated as  a  quorum  Commissioner,  unless  he  be  a  bar- 
rister. The  6  Geo,  4.  c.  16.  s.  23.,  also,  adopting  the 
spirit  of  Jjord  Loughborough^s  order,  directs  that  at 
every  meeting  under  commissions  executed  in  the 
country,  where  any  of  the  Commissioners  are  barris- 
ters, sach  barristers,  or  as  many  of  them  as  shall  be 
willing  to  attend,  not  exceeding  three,  shall  be  the 
acting  Commissioners,  and  shall  be  summoned  in  prio- 
rity to  any  of  the  other  Commissioners.  In  this  case, 
diere  was  not  only  a  practising  barrister  residing  in  the 
neighbourhood,  but  it  was  sworn  on  affidavit  that  the 
attorney  who  issued  the  flat  well  knew  that  fact,  and 
that  the  barrister  in  question  was  in  the  habit  of  at- 

(a)  August  n,  1800 ;  2  Deac.  B.  L.  95. 

C2 
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1833.       tending  as  a  Commissioner  on  other  fiats  which  were 
Exparte      executed  at  Southampton. 

KiLSDY. 

Mr.  Wilcock,  for  the  petitioning  creditor  and  his 
solicitor,  submitted  that  the  informality  was  too  unim- 
portant to  induce  the  Court  to  supersede  the  fiat;  more 
especially  in  a  case  like  this,  where  the  estate  was  a 
small  one,  and  the  expense  of  a  new  fiat  would  be  a 
heavy  burthen  on  the  creditors.  The  bankrupt  dis- 
claimed being  a  voluntary  party  in  this  proceeding; 
for  although  his  signature  was  attached  to  the  petition, 
he  now  regretted  that  he  had  been  induced  to  sign  it. 
Many  barristers  reside  in  the  country^  who  do  not  prac* 
tice;  and  it  would  be  unreasonable  to  expect  that  a 
solicitor  should  set  out  on  a  voyage  of  discovery  to  find 
those  who  did,  and  those  who  did  not  practice.  The 
barrister  alluded  to  in  this  case  resided  at  a  retired 
place  called  Fareham,  1 1  miles  firom  Southampton,  but 
he  had  chambers  at  Gray's  Inn»  This  was  a  vexatious 
proceeding,  which  did  not  call  for  the  interference  of 
the  Court 

Mr.  Deacon,  in  reply,  was  stopped  by  the  Court. 

Ebskine,  C.  J.— I  do  not  think  that  thisis  a  question 
of  any  consequence,  as  affecting  the  solicitor,  or  the 
bankrupt,  in  their  relative  position  to  each  other;  but  it 
is  A  serious  question,  as  between  the  solicitor  and  this 
Court.  The  solicitor,  it  appears,  has  wilfiilly  neglected 
to  conform  to  one  of  the  most  important  rules  long 
acted  upon,  that  regulate  the  proceedings  in  issuing 
country  fiats,  and  which  it  is  the  determination  of 
this  Court  strictly  to  enforce ;  as  much  inconvenience 
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and  lo6S  has  ensued  from  inexperienced  persons  acting       ISS3. 
on  comniissions  of  bankruptcy.    There  was  a  want  of      £x  parte 
due  diligence  on  the  part  of  the  solicitor  who  issued     *    ^"*^•• 
this  fiat ;  as  he  did  not  take  proper  steps  to  discover  if 
a  practising  barrister  resided  in  his  neighbourhood* 
We,  therefore,  think  that  he  ought  to  pay  the  costs  of 
this  application;  but  as  the  estate  is  a  small  one,  the 
Court  will  not  impose  on  it  the  expense  of  a  new  fiat 


Ex  parte  Ackroyd. — In  the  matter  of  Watts.  Bumngt, 

February  14. 

This  was  the  petition  of  a  surviving  assignee  for  an  The  aoUdtor  is 

.  bound  to  deli- 

order  on  the  solicitor,  who  had  been  appomted  by  the  vex  up  the  pro- 

deceaaed  assignee,  to  deliver  up  the  proceedings  under  fresh  solicitor 

the  commission  to  a  fresh  solicitor,  who   had  been  [Jesu^vivin^ 

appointed  by  the  petitioner;  and  that  his  bill  of  costs  ^t^wSting*^' 

inight  be  taxed.  -^^X 

chosen  in  the 
foom  of  the  one 

Mr.  Montagu  appeared  in  support  of  the  petition,      who  is  dead. 


Mr.  Swanston,  for  the  respondent,  contended  that 
the  regular  mode  of  proceeding  to  tax  the  solicitor's 
bin  was,  to  apply  to  the  Commissioner,  and  that  the 
assignee  need  not  have  come  to  this  Court  for  that 
purpose.  With  respect  to  the  delivery  up  of  the  pro« 
ceedings,  the  petitioner  ought  to  wait  until  a  fresh 
assignee  was  appointed  in  the  room  of  the  one  who  was 
dead.  But  by  the  40th  section  of  the  Bankruptcy 
Court  Act,  the  existing  assignees  are  required,  under 
an  order  of  the  ComrnissioneTf  to  deliver  over  all  books, 
papers,  &c.  ia  their  possession  or  eustodyrto  the-ofGicial 


ai 
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]«d8«       asMgnee*    And  there  has  been  no  order  of  the  Com« 
S5I  ^aHfe      ttiissioner  yet  obtaihed  for  this  purpose. 

The  Court  said,  that  the  obligation  of  the  petitioner 
to  deUter  orer  the  proceedings  to  the  ofRcial  assignee^ 
as  soon  as  directed  to  do  so  by  the  Commfasioneri  was 
a  sufficient  reason  ibf  making  tUs  application,  and 
that  there  was  no  ground  whatever  for  the  solicitor's 
refusal. 

The  Order  was  therefore  made  as  prayed. 


SdHihdMpMii 

OMof  the  ts- 

sigoeet,  having 
the  hde  chaigi 
of^Bjriiigtht 

di?l(MIl£,  MjfS 

the  divideD4  of 
a  creditor  to  a 
penoQwhoU 
Botdttijatttho- 
imd  to  lecvivs 
it.    Hie  two 
other  aaaigneet 
are  ec|ually  re- 
sponsible to  the 
creditor  for  the 
amount  of  the 
dindend* 


Ex  parte  Winn  all. — In  the  matter  of  Winn  all. 

This  was  the  petition  of  a  creditor,  who  had  proved 
under  the  commission,  for  an  order  on  three  assignees, 
to  pay  him  a  dividend  on  the  amount  of  his  proof* 
It  appeared,  that  the  petitioner  had  employed  an 
attorney  of  the  name  of  Smithy  to  assist  him  in  proving 
his  debt;  and  that  one  of  the  asMgneeS)  who  took  upon 
himself  the  payment  of  the  dividends,  had  paid  the 
dividend  in  question  to  Smtk^  who  shortly  afterwards 
absconded  with  the  money.  And  the  petitioner  now 
•ou^t  to  recover  the  amount  from  the  asBignees, 
cotitending  that  they  had  made  the  payment  to  Smiik 
in  theur  own  wnmgi  abd  widiout  any  authority  from  the 
l^etilionerft 


Mr»  AjfttoH  appeared  in  support  of  the  petition^ 


Mr*  Swansiofft  and  Mr»  MoniagUf  appeared  for  the 
isssignee  who  had  paid  lhe>  dividend  i  and  stated  that 
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when  the  son  of  the  petitioner  called  on  the  assignee        IBSS. 
requesting  the  amount  of  the  dividend^  he  was  told  that      sTpiirM 
it  had  been  already  paid  to  Smith: upon  which  he     Wihwall. 
observed,  that  he  would  go  to  Smith  and  get  it  from 
hiBL    This,  they  contended,  was  a  sufficient  proof  of 
the  agency  of  Smith. 

Mr.  J.  Russell,  on  behalf  of  the  two  other  assignees, 
contended,  that  as  they  did  not  interfere  in  the  payment 
of  the  dividends,  and  had  no  control  over  the  funds 
with  which  they  were  paid, — the  money  appropriated  to 
pay  the  dividends  being  in  the  exclusive  possession  ot 
the  other  assignee, — these  two  assignees  could  not  be 
held  responsible  for  the  payments  made  by  the  assignee, 
who  had  the  money  in  his  hands,  and  the  sole  manage- 
ment and  charge  of  paying  the  dividends. 

The  Court  thought^  that  there  was  no  proof  what* 
ever  of  the  agency  of  Smith,  and  that  the  dividend  had 
been  paid  to  him  unauthorized  by  the  petitioner. 
They  also  held,  that  the  two  assignees  were  responsible 
for  the  acts  of  their  co-assignee ;  and  that  whatever 
arrangements  the  assignees  might  make  with  each 
other,  for  their  own  convenience,  they  were  all  jointly 
liable  to  the  bankrupt's  creditors  for  the  due  paymoot 
of  their  dividends. 

» 

It  was  ORDERED)  therefore,  that  the  assignees 
should  pay  to  the  petitioner  the  amount  of  his 
dividend,  with  interest,  together  With  the  costs 
of  this  appfication. 
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.18SS. 

Snuhatgpion  Ex  parte  Cooks. — In  the  matter  of  Peachey. 

BuiUUngt, 

f^f     .  X HIS  was  the  petition  of  an  equitable  mortgagee  for 

an  equiuble  a  sale,  and  for  leave  to  bid.    The  afEdayit  of  service 

mortgagee  most 

beaenredvpon  Stated,  that  a  copy  of  the  petition  was  served  on  the 

the  issigoees  * 

•enrice  on  the'  soUcitor  to  the  Commission ;  but  it  did  not  appear  to 

solicitor  is  irre-  r         i_  j         ^i  - 

gttiar*  nave  been  served  on  the  assignees. 


The  Court  held  the  service  to  be  irregular ;  but  the 
counsel  for  the  assignees  consenting. 

The  Order  was  made  as  prayed. 


Sum  day.       Ex  parte .  — In  the  matter  of  Remington 

and  Stevenson. 

utistw'undefa  .T^IS  was  a  petition  by  cestui  que  trusts,  under  the 
marriage  settle-  79th  section  of  the  Bankrupt  Act,  6  Geo.  4.  c.  16.,  for 

ment  becomes  '^ 

bankrupt,  and  is  the  transfer  of  stock  to  new  trustees.    It  appeared,  that 

outlawed.    On  *        , 

the  application  .the  bankrupt  Stevenson  and  a  Mr.  Wainwright  had 

of  the  cif  (lit  otM 

tru#(f,  the  Court  been,  by  the  marriage  settlement  of  the  petitioners, 
ugneesto  trans*  appointed  joint  trustees  of  a  sum  of  7735/.  3  per  cent, 
stock  to  new  consols,  and  that  the  same  was  now  standing  in  their 
*™*****'  names  at  the  bank.     Wainwright  was  dead,  and  Ste* 

venson  having  never  surrendered  himself  to  hi&  com- 
mission, was  outlawed.  The  petitioners  had,  under 
a  power  reserved  to  them  in  the  .settlement,  appointed 
two  new  trustees  in  the  place  of  Wainwright  and 
Stevenson;  and  they  now  prayed  that  the  assignees  of 
Stevenson,  the  sole  survivuig  assignee,  might  be  ordered 
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to  transfer  the  stock  to  the  new  trustees^  upon  the  trusts       ISS3. 
of  the  settlement*  £x  parte 

Mr.  RudaU  appeared  in  support  of  the  petition* 

Ordered  as  prayed. 


Ex  parte  Thomas  Mucklow. — In  the  matter  of         Southampion 

James  Mucklow.  p^.  19,  21, 

aiid23.   ' 

This  was  the  petition  of  the  father  of  the  bankrupt,  Two  creditors 
who  was  also  a  creditor  to  a  large  amount,  for  annulling  mpt  to  execute 
n  fiat^  under  the  following  circumstances.  of  hi^^lcti'to 

The  fiat  was  issued  on  the  30th  January  1833,  upon  b^^^fi^ofht 
the  petition  of  Frederick  Bowyer ;  but  no  proceedings  JhSi^Tttue'afiat 
had  yet  been  had  under  it.     Bowyer  was  in  partherr  «««!«»» ^^i, 

•^  i7  r  setting  up  thu 

ship  with  Charles  Emery ^  tmd  there  was  no  debt  due  uugoment  as 

'^  ^  theactofbank- 

firom  the  bankrupt  to  Bowyer  alone.    On  the   15th  ruptcy.    They 

,  then  seize  his 

December  1832  Emery  and  Bowyer  had  previously  famiture  and 
struck  a  docket  against  J.  Mucklow^  on  which,  how-  taking  any  pro- 
ever,  no  fiat  was  issued.  The  debt,  on  which  that  Uiefiaf*Ondbe 
docket  was  struck,  was  the  same  as  that  on  which  bwEt^  «^^ 
Bowyer  alone  subsequently  issued  the  fiat  now  sought  JlJJered  to  bT" 
to  be  annulled.  *f '^"«*'.  "»1» 

new  one  issued. 

It  appeared,  that  in  the  beginning  of  the  month  of  ^j^.^^*"  '  ^: 
January  the  bankrupt  was  arrested  at  the  suit  of  ted  to  stand 

OTer,  to  enable 

Messrs.  MoiUiei,  Smith,  and  Co.,  bankers,  for  800/. ;  and  the  petitioner  to 
that  on  the  5th  January  he  put  in  special  bail  to  the  with  an  affidavit 
action.  Emery,  who  was  then  on  close  terms  of  intimacy  respondent  must 
with  the  bankrupt,  proffered  him  his  assistance    to  the  day  when 
extricate  him   from  his  difficulties;  and  after  many  to^Tbro^h^ 

on. 
A  petition  answered  for  a  paztic«lai  day  should  be  placed  at  the  head  of  the  paper  of  that  day. 
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1833.       congnltations  with  him  foUf  that  purposei  Bmify,  tuA 
ETwirte      behalf  of  himself  and  Botvyer,  concerted  that  J*  Muck'* 
MucKLow.     Iq^  should  commit  an  act  of  bankruptcy,  by  making  an 
assignment  of  his  estate  and  effects,  with  a  view  of 
taking  out  a  fiat.  In  the  course  of  their  communications 
for  this  purpose,  Emery  on  the  17th  January  1833 
wrote  the  following  letter  to  the  bankrupt,  from  which 
the  following  is  an  extract : — "  At  all  events  I  must  say 
you  appear  very  little  concerned,  and  it  will  be  well  if 
you  can  get  through  your  difficulties  so  easily.    One 
question  I  asked  was,  whether  I  should  get  an  assign- 
ment prepared ;  which,  if  not  immediately  done)  the 
commission  will  be  opened.  Am  I  at  last  to  understand, 
that  nothing  is  to  be  done  on  my  behalf  t    t  trust  yott 
do  not  let  this  escape  your  attention/'    On  the  30th 
January  he  again  wrote  to  the  bankrupt  as  follows  t--* 
**  I  have  got  the  draft  of  assignment  preparedi  bat  t 
wish  you  to  inspect  it  before  it  is  put  on  stamps    Be  so 
good  therefore  to  comd  to  my  house  immediately  on 
your  I'eceiving  this,    t  will  then  get  it  engrossed  and 
finished,  and  t  trust  in  one  fortnight  aQ  will  be  over 
and  off  your  mind.    The  deed  is  as  favourable  as  you 
could  wish  it,  and  I  shall  get  it  executed  by  all  parties 
without  delay,  and  the  property  divided ;  so  that  you 
may  go  on  with  your  new  business  satisfactorily.  Now 
comes  my  own  interest.    You  are  aware,  I  am  entirely 
placing  myself  at  yxmt  mercy ;  but  t  trust,  as  I  always 

h&ve  done,  yon  will  take  care  that  I  shall  not  eventually 
be  &  material  sufibrer.** 

The  bankrupt  aecorduigly  eitecUted  an  assignmetit 

t)f  his  estate  and  effects,  and  Emery  inserted   an 

advertisement  in  the  Birmingham  Gazette  of  the  4th 

Feforuaryi  to  the  following  effect : — "  Notice  is  hereby 

given,  that  by  an  indenture  of  assignment  dated  22i 
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January   1833,   J.  Mucklow,    of  &c.|  has   assigned        1855. 

all  his  personal  estate  and  effects  whatsoever  Utit4      ^t  parte 

C.  Emeiy  and  £.  MUdleian,  in  trust  for  the  equal     Mtyc»M)fr. 

benefit  of  all  his  creditors,  who  shaU  execute  the  deed 

within  two  calendar  months  from  the  date  thereof,  and 

who  will,  in  default  of  their  so  executing,  be  debarred 

fifom  all  benefit  and  advantage  arising  therefrom^    The 

deed  is  now  in  the  possession  of  the  said  C\  Emery^  for 

the  signature  of  the  creditors.    All  persons  who  stand 

indebted  to  the  said  J.  Mucklow  are  hereby  requited 

to  pay  the  amount  of  dieir  respective  debts  to  one  of 

the  said  trustees,  and  to  no  otheif  person,  within  ten 

days  firom  the  date  hereof^     Dated  the  1st  February 

1833." 

On  the  g9th  January  1833,  which  was  after  the 
assignment  had  been  executedi  the  parties  who  had 
become  special  bail  for  the  bankrupt,  caused  him  to  be 
taken  into  custody ;  upon  which  Emery  wrote  another 
letter  to  the  bankrupt,  urging  him  to  act  implicitly  on 
his,  Emerffn  adtice,  and  promising  that  he  wouM 
thereby  get  him  through  his  difficulties. 

The  petition  alleged,  that  Bowyer  well  knew  the 
contents  of  all  the  letters,  and  all  the  proceedings^ 
before  the  80th  January*  That  the  act  of  bankruptcy, 
upon  which  the  fiat  of  the  30th  January  issued)  was  the 
deed  of  assignment  which  Emery  And  Bowyet  had  in 
fact  procured.  That  in  pursuance  of  the  assignmenti 
Emery  and  Middleton^  with  the  approbation  and 
consent  of  Bcwyer,  had  caused  all  the  Iniusehold 
jfitnutUTe  of  the  bankrupt  to  be  sold  by  auctioii,  and 
that  Emery,  with  Botoytr't  knowledge  and  approbation9 
had  caused  a  large  quantity  of  the  bankrupt's  stock  la 
trade  to  be  remoyed  off  hk  premises*    That  Bowyer 
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1833.       never  had  any  mtention  of  proceeding  with  or  working 

Ex  parte      ^^e  fiat ;  but  that  his  only  object  was  to  use  it  for  the 

MucELow.     purpose  q{  preventing  interference  with  the  proceedbgs 

under  the  deed  of  assignment ;  and  that  the  petitioner 

was  a  creditor  of  the  bankrupt^  to  the  amount  of  4500/. 

The  petition  then  prayed,  that  the  fiat  of  30th  January 
1838  might  be  annulled,  that  the  petitioner  might 
be  at  Uberty  to  issue  a  new  fiat,  and  that  Emery  and 
Middleton  might  be  restrained  from  selling,  or  receiving 
any  money  for,  the  bankrupt's  property;  and  that 
JBoioyer  might  pay  all  the  costs. 

The  petition  had  been  answered  specially  for  the 
19th  February,  and  was  now  called  on  in  the  absence 
of  the  respondent;  but  the  petitioner  was  prepalred 
with  no  affidavit  that  the  respondent  had  been  served 
with  a  copy  of  the  petition. 

Mr.  Stoanston,  for  the  petitioner,  submitted  to  the 
Court,  as  the  petition  was  answered  specially  for  to-day, 
and  there  was  no  doubt  that  the  respondent  had  been 
served  with  the  petition, — although  he  was  unable  at 
present,  from  some  inadvertence,  to  prove  that  fact, — 
.whether,  if  he  could  produce  a  proper  affidavit  of 
service  on  Thursday  the  Slst  instant,  the  Court  would 
not  make  an  order  then  on  the  petition,  without  any 
previous  notice  to  the  respondent  that  the  petition  was 
to  come'  on  again  on  Thursday* 

Erskike,  C.  J. — In  strictness,  your  petition  should 
now  be  struck  out  of  the  paper,  as  you  have  no  affidavit 
x>f  service ;  and  therefore  if  it  is  to  be  brought  on  again 
oh  Thursday,  the  other  side  should  have  notice.  The 
only .  difficulty  in  the  way  >  of  making  any  order  at 
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present  on  this  petition  is,  that  the  affidavit  of  service       ^^^^- 
18  not  now  produced  to  the  Court.  £z  parte 

JtfuCKLOW. 

The  CouET,  however,  permitted  the  petitioner  to 
take  out  a  firesh  fiat,  without  prejudice  to  the  merits  of 
the  petition,  and  ordered  the  petition  to  stand  over  til) 
Saturday  the  23d  instant. 


Mr.  Anderdan,  on  hehalf  of  the  respondent,  applied  February  si. 
this  day  for  an  order  to  stay  the  execution  of  this 
second  fiat,  which  hadheen  issued  hy  the  petitioner 
under  the  sanction  of  the  Court, — until  the  petition' was 
finally  heard  and  disposed  of»  He  stated,  that  the 
petition  had  on  the  former  day  heen  unexpectedly  put 
at  the  head  of  the  paper,  and  he  was  not  prepared  for 
its  being  called  on  so  early  in  the  day. 

Sir  G.  RosB. — When  a  petition  is  answered  specially 
for  a  particular  day,  the  officer  does  quite  right  to  place 
it  at  the  head  of  the  paper  of  that  day.  The  con* 
ditional  order  obtained  by  Mr.  Swamton  will  be  a 
nuDity,  if  you  will  open  your  fiat. 

On  the  petition  coming  on  to  be  heard  thb  day,  Mr.  February  23. 
Swanston  and  Mr.  Koe^  who  appeared  in  support  of  it, 
after  stating  the  facts  of  the  case,  were  stopped  by  the 
Court* 

Mr*  Anderdont  for  the  respondent  Bowyer,  con-' 
tended  that  he  was  still  at  liberty  to  prosecute  the  fiat 
of  the  30th  January.  The  object  of  the  respondent 
and  of  Emery f  in  the  course  they  had  pursued,  was  fair 
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^^^^  and  open.  They  had  no  intention  to  proseeute  the 
Sx  |Mrto  commissiQn,  or  the  assignment,  for  any  personal  benefit 
to  themselves.  The  mere  objection,  that  the  act  of 
bankruptcy  was  concerted,  cannot  now  be  suffered  to 
preraO.  [ErskiMe,  C.  J.  There  is  no  doubt  upon  that 
point;  this  Court  having,  over  and  over  again,  inti« 
mated  that  mere  concert  would  not  invalidate  a  flat] 
It  has  been  held,  also,  that  it  is  no  objection  to  a  com- 
mission, that  it  was  taken  out  with  Ae  intent  to  defeat 
a  previous  execution  (a).  It  may  be  admitted,  that  the 
parties  to  an  assignment  which  constitutes  an  act  of 
bankruptcy,  whether  actually  parties,  or  merely  privies 
thereto,  or  acting  under  it,  cannot  afterwards  set  it  up 
as  an  act  of  bankruptcy,  whereon  to  sue  out  a  commis«> 
sion(6)«  But  if  they  can  substantiate  a  prior  act  of 
bankruptcy,  they,  may  be  allowed  to  work  out  the  com- 
mission; so  that  it  is  not  always  of  course  to  supersede 
a  commission  taken  out  by  such  persons.  In  this  ease 
it  would,  if  needful,  be  in  the  power  of  the  respondents 
to  prove  that  a  prior  act  of  bankruptcy  had  been  com* 
mitted,  by  the  bankrupt  shutting  up  his  shop,  and  ab« 
senting  himself  from  his  creditors.  Should  the  Court, 
however,  supersede  this  fiat,  it  should  be  remembered, 
in  reference  to  the  costs, — ^that  at  least  the  bankrupt's 
creditors  have  received  some  benefit  under  it,  by  the 
notice  they  have  acquired  of  the  bankrupt's  state  of  his 
circumstances, — and  that  no  fraud  has  been  intended 
by  the  respondents.  And,  as  respects  the  party  now 
seeking  to  prosecute  the  new  fiat,  it  should  be  also 

(«)  Mnikm  ▼,  Eilnumt&H,  1  Bos.  bt  Pul.  360;  Ex  farU  Ummaon,  1 
Yes.  303;  £r  parte  Gardner,  I  Roie,  377, 1  V.  2c  B,  45 ;  £r  jntM  Attow- 
miih,  14  Ves.  209. 

(6)  See  I  Dea.  B.  L.  69. 
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borne  in  nijad,  that  be  is  the  father  of  the  bankniptt  1^^* 
and  more  likely  to  wcA  it  for  the  bankmpc*  sole  fixpMta 
benefit,  than  with  a  view  to  any  real  advantage  to  the 
general  body  of  creditors.  Neither  has  the  time  al« 
lowed  by  the  General  Order  of  Lord  Loughborough  (a) 
y^  elapsed;  so  that  to  supersede  this  fiat  would  be 
setdng  up  a  precedent  in  the  very  teeth  of  that  order* 

Mr.  Swanston  was  not  called  upon  by  the  Court  in 
reply. 

Erskike,  C.  J. — Had  the  object  of  this  petition 
been  vindictive,  and  tending  to  subject  the  respon- 
doitB  to  the  consequences  (i)  of  fraudulently  and  mall- 
donsly  suing  out  the  fiat  of  the  80th  January,  the 
Court  might  have  hesitated  before  it  pronounced  its 
present  decision.  But  the  object  is  simply  to  super- 
sede a  fiat  improperly  taken  out,  without  making  any 
fiirther  charge.  It  is  urged,  however,  that  by  doing 
so,  in  the  present  instance,  we  shall  be  setting  a  dan- 
gerous precedent,  and  infringe  on  the  rights  of  parties 
defined  by  Lord  Rosslyn's  Greneral  Order.  But  we 
are  not  required  to  supersede  this  fiat,  on  the  ground 
that  it  has  not  been  prosecuted  wilbin  the  twenty-eight 
days, — ^whtch,  it  is  true,  have  not  yet  expired* — but  be* 
cause  it  was  taken  out  merely  as  a  shelter  and  protee* 
tien  to  the  deed  of  assignment,  and  not  with  any  view 
of  prosecuting  the  fiat.  The  General  Order  that  has 
been  referred  to  has,  therefore,  nothing  to  do  with  this 
ease.  The  question  is,  then,  was  the  object  of  issuing 
this  flat  the  one  alleged  in  the  petition?    Now  the  ne- 

(o)  Mh  June  1793.  (*)  S«e  1  Dwc.  B.  L.  1S4. 


liuCKU>W» 
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lftS3.  gati^e  has,  on  the  part  of  the  respondents,  been  liardly 
^nurie  ^^^  asserted,  and  far  less  proved.  Neither  Bowyer, 
nor  Emery,  has  sworn  that  the  object  of  the  fiat  was 
to  prosecute  it  for  a  bona  fide  purpose,  or  even  to  pro- 
secute it  at  all.  On  the  contrary,  all  Emery's  letters 
show  his  object  to  have  been  adverse  to  the  interests 
of  the  bankrupt's  creditors.  Instead,  also,  of  acting 
under  Bawyer's  fiat,  Emery  seizes  the  bankrupt's 
goods,  and  proceeds  to  a  sale  of  them,  without  the 
least  attempt  on  the  part  of  Bowyer  to  throw  any  op* 
position  in  his  way.  This  is  clear  evidence  of  the  in- 
tentions of  the  parties,  and  quite  sufficient  to  induce 
us  to  supersede  this  fiat,  and  suffer  a  bona  fide  creditor 
to  sue  out  another.  As  to  the  objection  that  the  peti* 
tioner  is  the  bankrupt's  father,  and  therefore  more 
likely  to  work  it  for  the  bankrupt's  benefit,  than  for 
that  of  the  creditors, — there  is  no  doubt  but  that  his 
conduct  will  be  sufficiently  watched,  so  as  to  form  a 
proper  safeguard  to  the  interests  of  the  creditors. 
The  petition  must,  therefore,  be  granted  in  toto^ 
Bowyer  paying  all  tbe  costs,  as  prayed. 

Sir  J.  Cross.*— The  respondents  in  this  case  have 
imned  themselves  with  all  the  power  they  could,  to 
succeed  in  their  improper  motives;  first,  with  the  deed 
of  trust,  next  with  the  fiat  On  the  15th  December 
they  struck  a  docket,  and  did  not  proceed  upon  it^ 
They  then  lie  by  till  the  2Sd  January,  when  the  deed 
of  trust  is  executed.  On  the  29th  January  the  bank- 
rupt is  taken  into  custody  by  his  bail,  and  on  the  30th 
the  fiat  is  sued  out.  Bowyer  must  have  known  all 
these  facts  from  his  partner;  what  is  proved  before  us 
sufficiently  testifies  hb  co-operation.    The  fiat  had. 
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then,  the  effect  of  protecting  the  deed  of  trusti  and  its        183S. 
only  object  was  to  afford  that  protection ;  for  on  the       ^^  parte 
4th  February  Emery  advertises   the  sale  under  the     ^^cklow. 
trust  deed,  and  all  the  effects  are  swept  away  under  it; 
and  the  respondents  do  not  swear  that  they  had  any 
intention  to  carry  the  fiat  into  operation.    I  entirely 
concur  in  the  judgment  that  has  already  fallen  from  his 
Honor  the  Chief  Judge. 

Sir  6.  Rose  concurred,  observing,  that  the  respon* 
dents  could  have  had  no  other  act  of  bankruptcy  in 
view  than  the  deed  of  trust*  The  twenty-eight  days, 
given  by  the  General  Order  for  the  prosecution  of  a 
commission,  do  not  give  the  first  person  who  strikes  a 
docket  an  absolute  right  to  the  fiat,  so  as  to  preclude 
another  party  from  coming  to  this  Court,  and  applying, 
under  special  drcumstances,  for  another  fiat.  Whe- 
ther the  Court,  indeed,  will  order  another  fiat  to  issue, 
is  always  a  matter  of  discretion, — a  discretion,  how» 

ever,  which  I  think  will  be  rightly  exercised  in  the  pre- 

* 

sent  instance.  For  the  General  Order  can  never.be 
sufiered  to  avail  as  a  cover  for  such  negligence,  to  say 
the  least  of  it,  as  has  this  day  been  estaUished  before 
us. 

Orde&ed,  that  on  the  petitioner  under- 
taking to  proceed  with  the  fiat  already 
issued  by  him,  the  fiat  issued  by  Bowyer 
should  be  annulled,  and  that  Bowyer 
should  pay  the  costs  of»  and  incidental  to, 
this  application. 


vox,,  ni. 
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Southampton  In  the  matter  of  Sandys. 

Butidtngi, 
F^truary  21.     ^^ 

The  Court  re-  •■•  HIS  wa8  a  petitbn  against  an  attorney,  for  an  order 
8^^der°l^t  ^^  ^^  ^  P^y  ^^  amount  of  certain  costs  which  bad 
^7!:^  ^^Jl-  «  been  taxed,  and  for  which  he  had  been  declared  liable 

petitaon  against  ' 

an  attorney,—    |,y  ^  previous  Order  of  the  Court.    There  was  a  diffi- 

for  an  order  ^      '^ 

to  pay  certain  culty  in  serving  him  personally  with  the  petitbn,  as  his 
he  bad  been       chambers  were  generally  shut;  and  when  they  were 

declared  lia- 
ble,—by  leav-    open,  be  was  always  denied ;  and  it  was  sworn  that  he 

ing  acopyathis  _  ^    _  .  i    i*        i  -i 

chambers,         kept  out  of  the  way«  as  It  was  beueved,  to  avoid  per* 

should  be  i 

deemed  good     ^onal  service. 


service. 


Mr.  Swamttmi  for  the  petitioneri  now  applied  for  an 
order,  that  service  of  the  petition*  by  leaving  a  copy  at 
the  attorney's  chambers,  might  be  deemed  good  service. 
He  stated  that  he  did  not  make  tbe  application  with 
a  view  to  the  issuing  of  an  atiaehment,  but  merely  to 
make  the  party  liable  in  another  proceedingt 

Erskine,  C.  J.--- As  that  mode  of  service  would  not 
be  a  ground  for  an  attachment  against  the  party,  I  do 
not  see  that  any  object  would  be  answered  by  making 
such  an  order. 

The  motion  was  therefore  refused. 
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Ex  parte  John  Britten  and  others. — In  the  matter       ^ 

of  Thomas  Claughton.  Swtk^nfion 

This  was  a  petition  to  prove  a  bill  of  exdiange  for  jj^^  ^  money-  * 
lOOOA,  of  which  the  bankrupt  wa»  the  acceptor,  and  ^[^"^[bit^f  de- 
the  petitioners  were  the  holders,  under  the  following  p^^^  bUb  of 

•  ^  exchange  with 

circumstances^  as  stated  in  the  petition.  b.  &  Co.  as  a 

security  for  ad« 

The  petitioners,  who  were  Blackwell  Hall  factorsi  vances,  bat  he 

did  not  indono 

were  in  the  habit,  for  seyeral  years,  of  making  large  the  biUs,  nor 
advances  to  E,  Hiciman,  a  money  broker,  who  depo-  tiat^  by^B^  &^ 
sited  with  them,  by  way  of  security,  various  bills  of  seniSi'foTpay.*' 
exchange  to  an  amount  somewhat  exceeding  ^the  sums  Se'wiis^^de^* 
from  time  to  time  due  to  the  petitioners,  in  respect  of  ^*^  J'^^ 
such  loans.     These  bills  were  alleged  by  the  peti»  accepted  by  C; 

•'  •  *  who  became 

tionerg  to  have  been  deposited  with  them  as  a  general  bankrupt  on  the 

*^  *•  6th  March  1824, 

security  for  all  floating  balances,  which  at  the  time  of  which  was  some 

time  after  the 

the  deposit,  or  at  any  time  afterwards,  might  be  due  to  bin  fell  due. 
the  petitioners  in  the  course  of  their  pecuniary  trans-  bankrupt  on  the 
actions  with  Hickman ;  but  the  bills  were  not  indorsed  1825,  ^S^b! 
by  Hiekmant  nor  were  they  ever  negotiated  by  the  ^e^^SISt'of 
petitioners.    Hickman,  when  the  petitioners  had  occa-  o^J^^SlTm!  «- 
sion  for  cash,  repaid  them  various  sums  of  money  on  ^^*^uri^  Y^ 
account  of  the  advances  they  had  made  to  him,  and  ^^}  "«?f  ^^ 

^  *  attempt  to  prove 

then  took  away  such  of  the  bills  as  he  thought  proper,  ^«  bfti  under 

"  CI       •      ♦         ^  fj  commission 

without  any  respect  to  dates  or  amount,  provided  he  ^ntii  January 

^         ^  V        V        1826,  when  the 

left   bills    to    a    sufficient    amount    to    cover    the    then  Commissioners 

FBificted  thft 

balance  due.    He  was  also  in  the  habit  of  exchanging  proof:- Held, 
some  of  the  bills  deposited  for  others  at  different  dates,  of  Uie  biu  bylS^ 

tit   R    At  ^a 

if  they  were  equally  good,  and  of  nearly  the  same  must  be  taken 
amount.    Amongst  the  bills  so  deposited  was  the  bill  |Jay*of  ^gef 

to  secure  the 
amount  of  the 
ad?aDces  then  due  from  H.  to  B.  &  Co.,  and  not  witb  an  intention  to  transfer  the  property  in 
it ;  and  that  the  amount  of  those  advances  having  been  since  paid^  B.  &  Co.  could  no^  under 
these  circumstances,  prove  the  bill  under  C's  commission. 

A  party  is  not  estopped  from  amending  his  deposition  of  proof,  by  making  a  second  deposi- 
tion, cootradictaiy  to  the  first :  the  only  question  is,  which  is  the  most  worthy  of  credit. 

d2 


Brittrn 
and  others. 
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1833.  now  sought  to  be  proved.  This  billi  which  was  dated 
iJT^  the  20th  May  1823,  was  drawn  by  Orrel  and  P ember- 
tan  upon  the  bankrupt  for  the  sum  of  1000/.,  and  was 
payable,  three  months  after  date,  to  the  order  of  the 
drawees,  and  was  by  them  indorsed  to  Hickman^  who 
deposited  it  on  the  27th  May  1823  with  the  petitioners; 
when  Hickman  received  in  exchange  another  good 
bill,  which  had  been  previously  deposited  by  him. 
Shortly  before  the  bill  for  1000/.  became  due,  Hickman 
requested  the  petitioners  to  keep  it  in  their  possession, 
representing  to  them  that  the  principal  and  interest 
were  perfectly  safe ;  in  consequence  of  which  the  peti- 
tioners abstained  from  negotiating  the  bill.  On  the 
12th  December  1825  a  commission  of  bankrupt  issued 
against  Hickman,  and  the  petitioners  proved  under  his 
commission  the  sum  of  1907/.,  being  the  amount  of  the 
balance  then  due  to  them  from  him,  and  received  divi- 
dends upon  such  proof  to  the  amount  of  89/.  9^'.  8d. 
On  the  5th  March  1824  a  commission  had  also  pre- 
viously issued  against  Claughion ;  but  the  petitioners 
were  not  aware  of  this  fact  until  shortly  before  the 
bankruptcy  of  Hickman;  when'  they  immediately  took 
the  necessary  steps  to  prove  the  bill  for  1000/.,  and  25/. 
for  interest,  under  Claughton's  commission,  and  applied 
for  that  purpose  at  a  meeting  in  January  1826;  but 
the  Commissioners  directed  the  proof  to  stand  over, 
until  certain  inquiries  were  made  respecting  the  bill  by 
the  solicitors  to  the  commission;  all  which  inquiries 
were  answered  by  the  petitioners  on  affidavit,  which 
was  forwarded  to  the  solicitors. '  No  other  meeting 
was  held  for  proof  of  debts  until  December  1828,  a  few 
weeks  before  which  time  the  solicitors  required  to  be 
furnished  with  a  statement  of  the  account  between  the 
petitioners  and  Hickman^  which  was  accordingly  sent, 
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showing  a  balance  of  789/,  2s.  5d.  to  be  due  to  the  1833. 
X)etitioners  from  Hickman  upon  the  1st  January  18S8;  fiTMrte 
which  account  was  certified  by  Hickman  to  be  correct,  i^d  otSs. 
The  Commissioners,  howeveri  still  declined  to  receive 
the  proof;  and  the  solicitors  then  required  to  be  fur- 
nished with  a  statement  of  the  petitioners*  account  with 
Hickman,  from  the  27th  May  1823  (when  the  bill  for 
1000/.  was  deposited)  up  to  September  1825.  This 
account  was  also  rendered  by  the  petitioners;  from 
which  it  appeared,  as  the  fact  was,  that  although  pecu- 
niary transactions  passed  between  the  petitioners  and 
Hickman,  in  the  interval,  to  the  amount  of  40,000/.,  yet 
that  there  was  always  a  floating  balance  due  to  tiie 
petitioners  of  more  than  1000/.,  and  that  when  the  bill 
was  deposited,  the  balance  was  upwards  of  6700/. 
The  Commissioners  again  rejected  the  proof,  on  the 
ground  that  this  last-mentioned  balance  had  since  been 
paid^  and  that  the  bill  was  only  deposited  as  a  collateral 
security  for  the  payment  of  such  balance.  No  further 
steps  were  taken  by  the  petitioners  until  a  dividend  meet- 
ing on  the  29th  November  1832,  which  one  of  the  peti- 
tioners attended  for  the  purpose  of  again  tendering  their 
proof,  and  also  of  answering  any  questions  that  might 
be  asked  him  by  the  Commissioners;  and  on  this  occa- 
sion it  was  sworn,  not  only  by  the  petitioners,  but  by 
Hickman,  that  tiie  bill  for  1000/.  was  deHvered  to  them 
by  way  of  collateral  security,  as  well  for  money  before 
that  time  lent  and  advanced  by  the  petitioners  to  Hich- 
mah,  as  also  for  money  which  should  be  thereafter 
advanced.  But  the  Commissioners  finally  rejected  the 
proof,  for  the  reason  before  assigned,  as  well  as  'for 
the  following, — namely,  that  Hickman  had  no  power  by 
law  to  deposit  the  bill  as  a  security  for  money  ad- 
vanced, and  to  be  advanced;  and  that  the  petitioners 
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18Sd.       Were  not  at  liberty  to  amend  the  depofiition  made  by 

KxptHe      them  on  the  former  occasion* 

The  petitioners  therefore  prayed,  that  they  might  be 
declared  entitled  to  prove  the  bill  for  lOOOLt  as  Well  as 
the  sum  of  31&  19s.  6A  for  interest  thereon}  and  that 
the  assignees  might  be  ordered  to  pay  to  the  peti- 
tioners the  amount  of  all  past  and  future  dividends 
payable  thereon^  as  well  aii  the  Costs  of  this  applidation, 
and  the  expenses  incurred  by  the  petitioners  on  the 
occasicm  of  their  attending  at  Mahebestefi  fot  the 
purpose  of  tendering  such  proof* 

Mr.  MontagUi  at^d  Mr.  Di*on^  appeared  in  support 
of  the  petition*  The  bill  being  indorsed  hi  blanks  the 
property  in  it  passed  to  the  petitioners  by  the  delivery 
iVom  Hickman.  The  custom  of  busincos  in  London  is, 
that  when  a  bill-broker  Wants  to  raise  money^  he  depo^ 
sits  a  number  of  biUs  with  a  banker ;  and  if  he  requires 
ftirther  accommodation  beyond  the  time  when  the  biUs 
&11  due,  he  then  deposits  another  class  of  bills^  in 
exchange  for  those  previously  deposited^  which  be 
aCGordfaigly  takes  away.  In  Aiwond  Vk  CtfMdie  (ct)  it 
was  held)  that  where  bills  were  deposited  with  batikers 
<Mi  a  floating  account, — although,  when  the  bilb  became 
duC)  die  balance  of  the  account  was  against  the  baokersy 
and  their  lien  df  course  ceased  then  to  attach  on  them)-^ 
yet  that  by  albwing  the  bills  to  remain  in  their  hands^ 
thek*  lien  revertedi  when,  upon  fbesh  advances  made, 
the  balance  of  the  account  turned  in  their  favour.  [Sir 
J.  CrUM*  The  bankers  in  that  case  were  indorsees  of 
the  bills.]  The  bill-brokers  do  not  once  in  a  thousand 
times  indorse  the  biUs,  which  they  bring  to  a  banker's 

(a)  1  Star  483. 


aodoihan* 
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for  the  purpose  of  raising  money  on  them.  When  they  i  $$9, 
take  away  one,  they  deposit  another  in  its  room.  [Sir  J3  " 
G»  Rose.  The  first  question  is,  what  was  the  title  of      BmirrBif 

AAA  fnnAffA. 

Hichnam  to  this  bill,  so  as  to  enable  him  to  deposit  it 
with  the  petitioners — the  next^  what  were  the  terms  of 
the  deposit] 

Mr.  SwansioHj  who  appeared  for  the  assignees, 
stated,  that  it  was  expressly  sworn  that  Claug&tim 
reodved  no  TaluaUe  consideration  for  the  bill. 

Sir  J.  Cross. — ^The  right  of  the  petitioners  to  the  bill 
most,  of  course,  be  subject  to  the  account  between 
Hickman  and  Chughion* 

BIr.  MoHiagUf  and  Mr.  DiasOHf  in  continuation*  We 
contend,  that  the  state  of  the  account  between  Hick^ 
man  and  Claughion  makes  no  difierence  in  this  ques- 
tion, b  Es  parte  Blo^ham  {a)  it  was  held,  that  a  cre^ 
ditor,  hating  securities  of  third  persons  to  a  greater 
amount  than  the  debt,  may  prore  and  receive  dividends 
upon  the  fiiU  amount  of  the  securities,  to  the  extent  of 
9Xi$.  in  the  poilnd  upon  the  actual  debt.  That  case 
was  very  similar  to  this.  Kirkpafrick,  having  an 
account  with  the  petitioners  as  his  bankers,  from  tim^ 
to  time  n^mitted  them  bills  to  answer  his  drafts,  and, 
among  others,  six  bills  accepted  by  Young  and  Glennie; 
the  petitioners  had  proved  the  amount  of  their  debt 
under  a  commission  against  Kirkpatrick:  and  it  was 
held,  that  they  might  also  prove  the  amount  of  the  six 
bills  under  the  commission  against  Ytmng  and  Glennie, 
although  the  amonnt  exceeded  the  balance  due  to 

(a)  6  Ves.  449. 
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IBSS,       them  from  Kirkpalrick.     And  Loid  EkUm  says  in  his 

^~~V      judgment  in  that  case,  **  If  the  petitioners  can  only 

®j '^'      prove  the  amount  of  their  debt,  they  have  not  the  full 

benefit  of  the  security.    It  is  not  material  that  Ktrk- 

pairick  was  indebted  to  Young  and  Glenme^  for  you 

cannot  attach  equities  on  biUs  of  exchange." 

As  to  the  objection  that  Hickman  had  no  power  to 
make  this  deposit, — we  say,,  that  HtcJbnaii  was  not  a 
mere  agent  in  this  transaction;  but  if  he  was,  it  would 
make  no  difference;  for  whether  an  agent  or  trustee, 
we  contend  He  had  the  power  to  deposit  it  with  the 
petitioners.  [ErMne^  C.J.  Hickman  does  not  state  in 
his  affidavit  how.  he  got  the  bill.]  In  whatever  mode 
Hickman  obtained  possession  of  the  bill,^f  he  ob* 
tained  such  possession  legally,  he  had  power  to  deposit 
it  with  the  petitioners.  For  it  has  been  decided,  where 
an  Exchequer  bill  (the  blank  in  which  was  not  filled 
up)  had  been  placed  for  sale  in  the  hands  of  a  stock- 
broker,— who,  instead  of  selling  it,  deposited  it  at  his, 
banker's  as  a  security  for  advances  to  the  amount  of 
its  value,  and  afterwards  became  bankrupt, — ;that  the. 
owner  of  the  Exchequer  bill  could  not  maintain  trover 
against  the  bankers;  as  the  property  in  it,  like  bank- 
notes, and  bills  of  exchange  indorsed  in  blank,  passed 
by  delivery;  Wookey  v.  Pole  (a).  Although  the  bill 
was  not  indorsed  by  Hickman^  yet  as  the  petitioners 
advanced  him  more  than  the  amount  of  the  bill,  they 
have  a  right  to  prove  against  the  estate  of  Claugkton* 

As  to  the  objection,  that  the  balance  due  at  the  time 
the  bill  was  deposited  has  since  been  paid, — it  is  proved 
by  two  affidavits,  that  the  intent  of  the  deposit  was  to 
secure  future,  as  well  as  past  advances.    The  balance, 

(a)  4  Barn.  &  Aid.  1. 
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therefore,  that  this  bill  was  given  to  secure,  has  never        1 833. 
been  paid ;  for  it  was  given  to  secure  not  only  the  balance       sT^te 
then  due,  but  all  and  any  balances.     [Erskine,  C.  J.      ^^"^J^J^ 
Perhaps  you  might  take  it  in  this  way, — that  though 
the  bin  was  originally  deposited  for  a  previous  advance, 
yet  that  when  a  fresh  advance  was  made,  there  was 
then  a  new  contract  of  deposit^  to  cover  the  subsequent 
advance.]    The  bill  was  clearly  deposited  on  a  floating 
account;  and  must  have  been  therefore  intended  to 
cover  any  subsequent  advances. 

Another  question  arises  out  of  the  rejection  ol  this 
proof  by  the  Commissioners,  which  is  this, — is  a  party, 
applying  to  prove  a  debt,  to  be  prevented  from  amend- 
ing an  affidavit,  that  he  has  already  made  in  support  of 
such  proof  ?  Now  in  regard  to  this  objection,  the  affi- 
davit was  amended  for  the  sole,  purpose  of  removing 
scruples  raided  by  the  Commissioners  themselves,  and 
in  compliance  with  their  express  desire. 

Sir  G.  Rose.^^A  difficulty  strikes  my  mind,  as  to 
granting  the  prayer  of  this  petition.  On  the  1^  De- 
cember you  prove  the  amount  of  your  balance  under 
Hickmori^  commission,  when  you  exhibit  this  bill,  and 
except  it  as  a  security.  The  mode  of  your  proof,  there* 
fore,  imder  that  commission  is  irreconcilable  with  what 
you  now  propose  to  do.  •  If  your  statement  in  the  peti* 
tion  is  correct,  the  bill  ought  to  have  been  sold,  and 
you  ought  to  have  proved  merely  for  the  balance,  after 
deducting  the  proceeds.  Although  you  might  have 
disposed  of  the.  biH,  after  the  indorsement  of  the  drawer, 
yet  holding  it  as  you  did  at  the. time  of  Hickfmn^a 
bankruptcy,  the.  question  is,  whether  you  are  not  trus*. 
tees  for  his  assignees.    For  as  you  did  not  make  the. 
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ISdS.  of  die  fact,  and  had  since  discovered  it.  It  is  contrary 
£z  puie  to  every  principle  of  public  policy  to  permit  a  party, 
tnd  Irtbm.  ^^^  ^^  ^^°  advantage,  to  contradict  a  former  statement 
made  by  him  upon  oath.  Accordingly,  in  The  East 
India  Company  v.  Keighly{a)  it  was  decided  that,  on 
a  reference  to  the  Master  to  take  the  accounts  between 
the  parties,  no  evidence  was  admissible  to  contradict 
the  answer  of  the  defendant. 

In  the  present  instance,  it  is  submitted  that  greater 
credence  ought  to  be  given  to  the  first  depositionof  the 
petitioner  made  in  1826,  when  the  circumstances. of 
the  transaction  were  firesh  in  his  recollection,  than  to 
the  subsequent  one  made  in  1832.  The  deposition 
also  under  this  commission  is  wholly  inconsistent  with 
that  made  under  the  commission  agabst  Hickman;  for, 
if  the  petitioners  had  a  right  to  prove  this  bill  under 
CUuighton's  commission,  they  had  no  right  to  deal 
with  it,  as  they  have  done,  under  Hickman^a  commis- 
sion. What  passed  in  1826,  when  the  first  attempt 
was  made  to  prove  the  bill  under  Claughton's  commis- 
sion, does  not  exactiy  appear;  but  the  result  is  known, 
namely,  that  the  Commissioners  rejected  the  proof. 

There  is  another  ground  of  objection  to  proving  this 
bill  under  Claughtan's  commission.  It  is  expressly 
sworn  in  Mr«  Wagstaff*a  affidavit,  which  was  filed  on 
the  17th  January,  that  he  was  informed  both  by 
Brand  and  Claugkton,  that  the  bill  was  an  accommo- 
dation biU.  Yet  neither  the  petitioner,  nor  Hickman, 
vesture  to  take  any  notice  of  thb  &ct.  As  this  state- 
ment stands  quite  uncontradicted,  the  bill  must  be  taken 
upon  the  evidence  to  be  an  accommodation  bill;  and 
no  demand  can,  therefore,  be  made  on  it  by  the  peti- 

(a)  4  Madd.  16.  :. 
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tbners,  except  what  Hicimancovld  have  made,  which       1 BSS. 


was  Done. 

Mr.  Montagu,  in  reply.  I  never  rose  with  more  asto- 
nishment than  on  this  occasion;  for  I  really  thought 
the  case  so  clear^  that  the  Court  could  have  no  diffi- 
culty in  deciding  the  point  in  favour  of  the  petitioners. 
The  question  is,  whether  the  Commissioners  were  right 
in  refiising  the  proof,  on  the  grounds  stated  in  the  peti- 
tiouj — ^namely,  that  fficihiMm  had  no  authority  to  deposit 
this  hill  of  exchange  for  money  advanced,  and  to  be 
advanced, — ^that  the  balance  owing  when  the  biU  was 
deposited  had  since  been  paid, — and  that  the  petitioner 
had  no  right  to  amend  his  deposition.  I  contend,  that 
the  petitioners  are  not  estopped  from  rectifying  .the 
error  they  were  led  into  by  their  professional  adviser. 
He  bill  for  1000/.  was  deposited  by  Hickman  m  1823 
— he  does  not  indorse  it — the  petitioners  in  18S5 
prove  the  cash  balance  under  Hiciman^s  commission, 
excepting  the  bill  as  a  security,  instead  of  selling  it, 
and  proving  for  the  residue.  These  are  the  facts, — 
now  for  the  reasoning.  Iirst,  as  to  the  right  of  proof 
against  Claughion.  In  Ex  parte  Towgood(a)  it  is  laid 
do¥m,  that  die  distinction  between  die  discount  and 
the  deposit  of  bills  does  not  depend  on  the  mere  fact  of 
mdorsement,  but  whether  it  was  the  intention  to  make 
an  absolute  transfer,  by  giving  full  power  to  go  against 
all  parties  on  the  bills, — or  merely  to  enable  die  person 
widi  whom  they  are  deposited-  to  receive  the  amount 
from  the  other  parties.  In  die  present  case,  I  contend 
that  the  bill  was  deposited  as  a  general -security,  and 
not  as  a  pledge.    And,  although  I  admit  that  the  de- 

'   (a)  19  Yes.  237. 
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1893,  podt  of  a  bill  unbidonicd  raiies  a  piewiiiptioii  that  it 
5,-^^  was  to  be  a  pledge,  yet,  as  Lord  Eldon  says  in  Ex 
aBdotbMk  P^^^^  Towgood{a)f  the  circumstance  of  indorsement 
does  not  make  a  difference,  if  the  real  meaning  was  de- 
posit; as  the  indorsement  may  be  merely  with  refe^ 
rence  to  facilities  in  the  remedies  to  be  taken  against 
the  otber  parties,  [Er^kine^  C,  J,  If  the  petitioners 
claim  to  prove  as  trustees  for  Uiekman^  then  the  state 
of  the  account  between  Hichnim  and  Chwghtom  will 
be  very  material;  for  it  would  be  idle  to  permit  the  pe- 
titicmers  to  prove  as  trustees  for  HiekmoH,  when  Hich- 
num  himself  could  not  prove.  I  don't  understand  the 
distinction  between  a  bill  deposited  as  a  security,  and 
one  deposited  as  a  pledge.  The  question  is  here,  whe-> 
ther  the  biU  was  transferred  so  as  to  pass  the  property 
in  it,^*«T  whether  it  was  deposited  merely  as  a  security, 
or  pledge,  for  a  balance  due ;  in  which  last  case  the 
property  in  the  bill  would  not  pass  by  the  delivery  of 
\t]  Whatever  daim  the  assignees  of  HieTman  may 
have  against  Claughion^  we  have  nothing  on  earth  to 
do  with.  As  Hieiwuin's  asrignees  are  not  before  the 
Court,  we  are  not  bound  to  argue  that  question.  This 
case  is  very  different  from  that  of  Ex  parte  Bym(b). 

Then  as  to  the  question,  whether  we  are  estopped 
by  our  former  deposition.  [EnHne,  C.  J.  There  is 
no  doubt  you  are  not  estopped.  The  most  analogous 
case  is  that,  wheroi  after  a  nonsuit  in  an  action  at  law 
upon  the  testimony  of  one  witness,  the  same  wit- 
ness is  afterwards  called  upon  a  new  triali  and  gives  dif- 

(41)  10  V«.  M7. 

(6)  2  Rote*  68 ;  where  it  w^s  decided  tbat  a  eiiditor,  who  held  four  bilk 
of  (zchange,  and  proved  the  amount  as  his  debt,  with  a  statement  that  he 
held  the  bills  as  a  security,  must,  if  nny  of  the  bills  were  subsequently  paid 
by  the  other  parties  to  them,  dsdact  the  emoupt  so  paid  from  the  pioof  and 
the  dividends* 
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iatent  tettanoay  from  what  he  deposed  to  at  the  firat       1393, 
trial.    The  question  is  then,  whether  the  Court  will      ^™|^ 
not  rather  give  credit  to  hb  first  OTidence,  than  his     aSTcJhw, 
last.] 

The  next  point  we  contend  for  is,  that  this  bill  was 
deposited  on  a  running  account.  [Erskine,  C.  J.  That 
is  the  question.  The  CSonunissioners  find,  as  one  of  the 
reasons  for  rejecting  the  proof,  that  the  bill  was  depo« 
sited  for  previous  advances.]  With  regard  to  the  right 
of  the  petitioners  to  a  lien  on  this  bill  for  the  amount 
of  their  subsequent  advances,  notwithstanding  their 
previous  advances  had  been  satisfied,  the  case  of  ^Z- 
wood  V.  Crow{Se(a)f  already  cited,  is  decisive.  Then 
as  to  the  proof  of  the  fiict,  whether  the  bill  was,  or  was 
not,  deposited  as  a  general  security  for  all  advances. 
Briiien  swears  expressly,  that  the  biU  was  deposited 
as  a  security  for  any  floating  balance,  that  was  then, 
or  nught  afterwards  becomei  due.  Hiekman  also  ^ 
swears  to  the  same  fact. 

Aa  to  the  question,  whether  it  waa  an  accommoda- 
tion UD,  or  not, — admitting  even  that  it  was  an  aocom<r 
modatbn  biB,  still  that  will  not  affect  the  rights  of  tiie 
petitioners.  But  I  contend,  that  it  was  not  an  accom- 
modation bill ;  and  this  point,  moreover,  not  having  been 
made  before  tiie  Commissioners^  the  respondents  can*- 
not  avail  themselves  of  it  on  the  hearing  of  tiiis  peti^' 
tion. 

Erskxke,  C.  J. — Some  of  the  reasons  given  by  the 
Commisrioners  for  rejecting  this  proof, certainly,  do  not 
appear  to  carry  much  weight.  I  do  not  find  any  facts, 
which  bear  out  the  first  reason,  namely,  that  Hicknum 

(a)  1  Stark.  483. 
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18SS.  had  no  power  to  deposit  the  bill  with  the  petitioners  ; 
Ezparta  ^^^  ^^^  ^^  objection^  that  the  petitioners  could  not 
awToihen.  ^tmend  their  deposition,  I  think  not  tenable.  A  creditor 
is  certainly  not  estopped  from  doing  so,  after  the  rejec* 
tion  of  his  proof;  though  I  can  very  well  understand, 
that  the  Commissioners  might  have  thought  that  cir- 
cumstance a  matter  of  great  suspicion.  There  seems  no 
great  difficulty,  however,  in  deciding  the  point  of  law, 
as  applicable  to  this  case.  In  a  pledge  of  goods,  the 
depositary  can  have  no  rights  which  the  party  pledging 
them  did  not  possess.  But  it  is  different  with  nego- 
tiable securities :  where  a  party,  by  putting  his  name 
on  a  bill  or  note,  enables  another  to  deal  with  it  as 
his  own  property.  Now  in  this  case  Hichnan,  being 
possessed  of  a  bUl  accepted  by  Claughton,  and  indorsed 
in  blank,  had  a  right  either  to  pledge  it^  or  transfer  it 
by  indorsement.  He  delivers  it  to  the  petitioners ;  but 
the  act  of  delivery,  being  equivocal,  the  question  is,  for 
what  purpose  it  was  delivered. .  This  is  not  a  question 
between  the  acceptor  and  a  stranger  to  the  deposit,  but 
between  the  acceptor  and  the  depositary  himself.  If 
the  bill  was  transferred  by  Hickman  to  the  petitioners, 
so  as  to  vest  the  property  in  them,  the  acceptor  would 
of  course  be  liable  to  them.  But  ^if  it  was  merely 
deposited  with  them  in  the  nature  of  a  pledge,  then 
their  interest  in  the  bill  would  cease,  when  the  purpose 
for  which  it  was  deposited  was  satisfied.  It  seen^  to 
me  quite  clear,  that  this  bill  was  deposited  as  a  pledge; 
and  that  the  delivery  of  it  to  the  petitioners  was  not  for 
the  purpose  of  transferring  to  them  the  property  in  it. 
The  bills  that  were  lodged  by  Hickman  with  the 
petitioners  were  never  presented  for  payment  by  them; 
and  it  is  plain,  that  Hickman  exercised  a  right  of  pro- 
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perty  over  them,  by  taking  them  away  whenever  he  1888. 
brought  fresh  bills.  The  main  question  is,  for  what  ETparte 
purpose  the  deposit  was  originally  made,  whether  for  ^^JSi*^ 
money  due  before,  or  for  what  might  become  due  after 
the  deposit.  If  it  was  made  for  previous  advances, 
then  aU  the  interest  of  the  petitioners  in  the  bills  would 
ceasej  as  soon  as  the  amount  of  those  advances  was 
paid  off.  The  petitioners  allege,  that  the  bill  was  de- 
livered to  them  to  secure  subsequent,  as  well  as  prior, 
advances.  The  Commissioners,  however,  find  that  the 
bills  were  deposited  to  secure  the  balance  then  due,  and 
that  that  balance  has  been  satisfied.  Are  they  justified 
in  that  conclusiop?  If  they  are  not,  the  Court  will 
order  them  to  rectify  their  error.  What  is  the  evi- 
dence ?  :  The  original  deposition  made  by  Britten  in 
18S5  states,  that  the  bills  were  deposited .  for  money 
advanced  before  the  time  of  the.  deposit.  Now.  can  any 
one  reading  this,  deposition  doubt  for  a  moment  that 
this  would  have  been  an  incorrect  statement,  if  the  bill 
was  really  deposited  to  secure  after  advances  ?  But  he 
makes  afterwards  another  deposition,  in  which  he  per- 
severes in  calling  the  bill  a  collateral  security  for  money 
then  doe ;  and  then  at  last  he  makes  a  third  affidavit,  in 
which  he  swears  that  the  deposit  was  not  merely  to 
secure  moniep  then  due,  but  also  monies  to  be  advanced. 
No.w,  are  the  Commissioners  bound  to  believe  this  affi- 
davit in  opposition  to  the  two  former  ones  ?  His  recol- 
lection on  the  subject  must  surely  have  been  better  in 
1825,  than  in  183S;  ahd,  without  any  impeachment  of 
his  veracity,  he  might  afterwards  have  brought  his  mind 
.to  believe  that  the  fact  was  difTerent  from  what  he  first 
statc^d. 
When  this  case  was  before  the  Court  yesterday,  it 

VOL.  m.  E 
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1833.  struck  mBf  that  although  the  bill  might  not  be  originaUj 
Expitfte  deposited  to  secure  subsequent  advancesi  yet  that  it 
^d  "^m.  i^^^  ^^^®  ^^^^  afterwards  agreed  between  the  parties^ 
that  it  should  be  kfi  m  the  poMesBitm  of  die  petitioners 
for  that  piurpose.  But  I  do  not  think  that  the  peti«- 
tioners  can  avail  themselves  of  such  an  agreementi  after 
the  bill  became  due,  which  was  in  August  18S8.  Upon 
any  subsequent  advance  of  money,  there  might  certainly 
have  been  a  fresh  contract  of  deposit  between  the  peti«- 
tioners  and  Hickman^  by  which  the  former  might  agree 
to  continue  to  hold  all  bills  in  their  hands  as  a  pledge. 
But  if  this  was  after  the  bill  in  question  became  due,  it 
would  be  then  material  to  inquire,  what  was  the  state  of 
the  account  between  Hickman  and  ClamghUm.  The 
petitioners,  however,  rest  upon  the  terms  of  the  origimid 
deposit,  which  they  insist  was  to  secure  futuroi  as  well 
as  previous,  advances.  Besides,  the  point  I  have  al<i> 
luded  to,-His  to  a  fresh  deposit  and  a  subsequent  con** 
tracti^^was  never  made  before  the  Commissioners,  and 
therefore  cannot  now  be  taken  advantage  of«  It  was  per- 
fectiy  open  to  the  Commissioners,  under  all  the  circum- 
stances, and  comparing  the  different  aflMavits  made  by 
the  petitioners,  to  draw  the  conclusion  of  fact  \  and  I 
cannot  say  that  the  Commissioners  have  drawn  a  wrong 
conclusion,  in  rejecting  the  proof,  on  the  ground  that 
the  bill  was  deposited  for  the  balance  then  due  of 
previous  advances,  and  that  that  balance  has  since  been 
paid.  The  depositions  in  this  case  are  so  contradictory 
to  each  other,  as  to  raise  suspicions  in  the  mind  of  any 
reasonable  man  of  the  real  truth  of  the  fact,  and  to 
induce  us  to  say  that  the  Commissioners  were  well 
warranted  in  the  conclusion  they  have  come  to*  It  is 
unnecessary  to  consider  the  other  points,  that  have  been 
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m^ged  in  the  argument,  as  they  hare  not  been  made  out       1883. 
in  evidence ;  and  my  judgment  proceeds  on  the  ground,       ^^Z^ 
that  the  CommissionerB  were  not  wrong  in  the  conclu-     J?^^^^ 
sum  they  have  drawn  from  the  state  of  facts  before 
them. 

Sir  J.  Cross. — Upon  first  reading  this  petition,  I 
thought  that  the  petitioners  had  not  made  out  their 
right  to  prove  this  bill  under  ClaughtoH*B  commission; 
but  not  for  some  of  the  reasons  assigned  by  the  Com- 
mianoners.  I  was  therefore  desirous  to  hear  what 
ailment  the  counsel  for  the  respondents  had  to  urge 
against  the  petition.  The  Commissioners  first  say,  that 
Hickman  had  no  right  to  pledge  thb  bill.  But  this  I 
take  to  be  quite  clear, — that  though  the  Commissioners 
made  this  a  ground  for  rejecting  the  proof,  the  assign 
neea  do  not  pretend  that  Hickman  had  no  right  to 
deposit  this  bill  to  secure  any  pecuniary  advances,  but 
merely  call  in  question  the  terms  of  the  deposit.  The 
second  reason  assigned  by  the  Commissioners  for  their 
rejection  of  the  proof  is,  that  the  bill  was  deposited  to 
secure  a  previous  balance  then  due,  which  balance  had 
been  subsequently  paid.  This  is,  of  course,  entirely  a 
question  of  fact  depending  upon  the  evidence.  The 
diird  reason  of  the  Commissioners  is,  that  the  peti- 
tioners could  not  amend  their  deposition.  I  think  the 
Commissioners  were  wrong  on  this  point  ,and  am  rather 
smrpiised  that  the  respondent's  counsel  should  have 
laid  such  stress  upon  it.  With  respect  to  the  terms  on 
which  the  bill  was  deposited  with  the  petitioners,  there 
does  not  appear  to  have  been  any  express  contract  on 
the  subject ;  and  therefore  it  can  only  be  inferred  from 
the  course  of  dealing  between  the  parties.    I  do  not 
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18S3.  throw  out  any  imputation  against  the  petitioners/ that 
jj^  j^^  they  meant  to  state  their  case  untruly,  when  I  express 
an  opinion,  that  in  order  to  arrire  at  the  real  truth  of 
the  case,  it  is  the  duty  of  the  Court,  notwithstanding 
the  deposition  of  Mr.  Britten^  to  look  to  the  mode  in 
which  these  parties  dealt  together.  Hickman  brings 
various  bills  of  exchange  to  the  petitioners,  which  he 
deposits  with  them  to  secure  pecuniary  advances ;  but  he 
does  not  indorse  the  bills,  nor  is  any  one  of  them  ever 
negotiated  or  presented  for  payment  by  the  petitioners; 
but,  on  the  contrary,  they  are  kept  by  them  until  Hici^ 
man  either  repays  the  amount  of  the  advances,  or 
deposits  other  bills  in  exchange  to  cover  the  balance 
due.  Now,  one  of  the  terms  of  the  deposit  might  be, 
that  the  bills  should  not  be  presented  to  the  acceptors 
for  payment ;  but  whether  that  was  so  or  not,  the 
retention  of  this  biU  by  the  petitioners,  after  it  became 
due,  only  gives  them  the  same  right  against  Claughton 
the  acceptor,  that  Hickman  himself  possessed.  The 
petitioners  kept  this  bill  from 'August  1823,  when.it 
became  due,  to  the  year  1825,  without  making  any 
demand  against  Claughton:  alleging,  that  they  were 
Ignorant  of  his  bankruptcy, — an  event  which  was  noto- 
rious throughout  England.  This  is  certainly,  a  very 
extraordinary  fact  which  the  petitioners  have  as- 
serted, and  induces  me  to  watch,  their  case  with 
the  greatest  vigilance.  Two  years  after  the  com- 
mission issues  against  Cfati^A/ott,  application. is  made 
by  the  petitioners  to  prove  this  bill  for  1000/.  under  his 
commission.  The  Commissioners  rejected  the  proof. 
The  petitioners  slept  upon  the  matter  for  a  period  of  six 
years  aftierwards;  and  then  altered  their  deposition,  so 
as  that  the.  Commissioners  might  draw  an  inference  of 
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their  course  of  dealing  with  Hkhnan,  contrary  to  the        1833. 
statement  in  their  former  deposition.  .  But  I  think  that      ^  ^^ 
the  first  inference  they  drew  was  the  correct  one,  and     ^nd  "iew. 
I  concur    with  the  Commissioners  in    their    second, 
reason  for  rejecting  this  proof.    If  the  petitioners  had. 
come  earlier,  instead  of  waiting  nine  years  to  assert 
their  claim  on  this  bill  against  Claughion^s  estate,  I 
should  have  been  disposed  to  send. the  case  back  to  the 
Commissioners  for  further  inquiry.    But,  under  all  the 
circumstances,  I  think  it  right  we  should  end  the  matter 
here. 

Sir  G.  Rose. — ^It  is  clear,  upon  the  petitioners'  own 
statement,  that  they  had  no  right  to  any  assistance 
from  us,  in  support  of  their  chum  to  prove  this  bill 
under  ClaughiofCs  commission.  It  will  not  be  dis- 
puted,  that  in  1825,  when  the  Commissioners  rejected 
the  proof,  they  were  fundi  officio;  and  when  it  was 
brought  before  them  again  in  1833,  they  very  pro* 
perly  referred  the  matter  for  the  consideration  of  this 
Court.  When  the  petitioners  therefore  come  before  us 
this  day,  stating,  that  they  have  discovered  material 
circumstances  that  will  give  them  a  stronger  right  of 
proof  against  Claughian's  estate,  I  think  the  Court 
should  require  a  stricter  explanation  of  the  reasons  for 
dtexr  delay  in  urging  this  claun,  than  what  the  petition- 
ers have  here  assigned.  Aiid  even  if  we  granted  the 
indulgence  they  asked,  the  utmost  extent  of  the  order 
they  could  obtain,  on  the  prayer  of  this  petition,  would 
be,  upon  payment  of  all  costs  incurred  by  the  assignees; 
But  what  is  the  order,  which  the  Court  can  make  on 
the  fiu^ts,  as  they  appear  in  evidence  between  these  par- 
ties ?    I  wiQ  venture  to  say,  there  is  no  man  in  business 
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IMS.       dealing  with  these  seoiiritiei^  who  ii'not  aa  competent  to 
gjj^^      judge  of  the  matter,  as  any  kwyer.    The  holder  of  a 

i^'o^en.  ^  ^^^  ^^^  ^"'  ^^  doubt^  primA  facie,  past  a  good 
title  to  it  by  traniferring  it  to  any  other  persoiu  But 
the  question  ii,  iii  thb  case,  how  a  Court  of  Bankruptcy, 
combining  the  principles  of  law  and  equity,  can  say  that 
this  bill  has  been  so  transferred  by  Hickman  to  the  peti- 
tioners, as  to  Test  in  them  the  absolute  property  in  it. 
It  is  established  in  every  day's  practice,  that  when  a 
bill  u  proved  to  have  been  obtained  from  the  accep- 
tor by  duress,  or  gaming,  or  usury,  the  indorseCf 
though  he  had  no  notice  of  that  fact,  is  bound  to  go 
into  the  consideration  which  passed  between  himself  and 
the  indorser;  and  the  convenience,  that  has  been  found 
to  arise  from  acting  on  this  principle,  has  sanctioned  tb^ 
practice.  In  the  deposition  made  by  Pritien,  when  he 
first  tendered  the  proof  of  himself  and  bis  partners  on 
this  bill,  he  states,  '^  that  the  bill  was  by  the  said  £• 
Hickman  delivered  to  him  and  hi«  partners,  as  a  col* 
lateral  security  for  money  before  that  time  lent  and 
advaneed  by  them  to  the  sMd  £«  Hickmanf  to  more 
than  the  Aill  amount  of  the  said  bill  of  ejcchange*'' 
And  this  depositioa  was  madci  after  the  deliberate  at^ 
tention  of  his  mind  bad  been  called  to  an  explanation 
of  the  transaction^  in  order  to  found  his  right  of  proof. 
Now,  supposing  that  Clcuighton  had  continued  solventi 
and  that  the  petitioners  had  brought  an  action  at  law 
against  him  on  this  acceptance,  would  any  Court  of 
equity*  on  a  bill  filed  by  him  &r  relief  under  these  cir- 
cumstances, refuse  to  grant  an  Injunction  to  prevent 
the  petitioaers  from  proceeding  in  the  action?  This 
bill  being  deposited  by  Hickman  with  the  petitioners,  as 
a  coUateralsecurity  for  advances  previously  madeby  them 
to  him, — and  Hickman  continuing  solvent  for  nearly 
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two  ye«n  aft«r  Chtighiam  had  become  bankrupts—are  1893. 
we  not  to  presume^  either  that  the  money  waa  paid,  to  ^^  parte 
aeeme  which  the  bill  was  depoaited,— or  that  the  peti*  ^a'^'l^ 
tionera  obtained  for  Hieiman  another  bill  in  aatiafaction 
of  thia  bill  on  CUmghtom^  Let  me  request  the  atten- 
tion of  any  gentleman  eonvenant  with  the  rights  of 
partfea  in  iransactiona  of  thia  description,  and  I  will  ask 
him,  whether  the  questions  put  by  the  Commissioners 
were  not  most  important,  as  to  the  right  of  proof 
claimed  by  these  petitioners  under  ClauglUcn'n  com-* 
Busaicm*  The  Commissioners  desired  to  know,  first,  on 
fiJmt  speeifie  iranaaetian  the  biO  in  question  came  into 
tiieir  hands;  secondly,  when  the  bill  was  paid  by  Hick^ 
wkBM  to  them;  thirdly,  whether  they  eyer  applied  to 
Ckmgiiom  ior  payment  of  the  bill  before  his  bank* 
ruptcy;  fourthly,  whether  Hickman  was  not  also  a 
bankrupt,  and  when  he  became  such.  In  answer  to 
the  first  of  these  inquiries,  the  petitioners  state  in  their 
subsequent  deposition  merely  what  they  had  stated  in 
their  former  one,  swearing,  in  general  terms,  that  thtf 
bin  was  defivered  to  them  by  Hickman  on  the  S7th 
May  1883,  as  a  coUataral  security  for  money  before 
that  time  lent  and  advanced  by  them  to  Hickman,  to 
mora  than  the  fidl  amount  ot  the  bill*  Now  this  is  no 
satisfiu^tory  explanation,  to  my  ndnd,  of  what  the  Com* 
missionens  wished  to  know,  namely,  on  u>hai  specific 
irmnsaeUim  this  biU  was  deltrered  to  them  by  Hickman. 
liooking,  ther^ne,  at  all  the  circumstances  of  the  case, 
and  at  the  vague  and  amUguous  answer  made  by 
BnUen  to  the  inqitiries  of  the  Commissioners,  I  think 
they  very  properly  rijected  the  proof.  The  lapse  of 
time,  too,  before  any  claim  was  made  by  the  petitioners 
on  thb  bffl  under  Claughiorin  commissioD,  is,  of  itselfi 
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ISSS.  sufficient  to  induce  the  Court  not  to  interfere  with  what 
£z  parte  the  Commissioners  have  done.  In  Britten*8  last  affi- 
and^oSen.  davit,  made  seven  years  after  the  former  one,  he,  for 
the  first  time,  states  that  the  bill  was  deposited  by 
Hickman  as  a  collateral  security,  a«  well  for  money 
before  that  time  lent  and  advanced  by  the  petitioners 
to  him,  as  also  for  all  sums  of  money  which  should  be 
thereafter  advanced.  Now,  supposing  the  bill  to  have 
been  really  deposited  to  secure  future  advances,  in 
what  way  ought  we  to  consider  this  subsequent  deposi- 
•  lion?  The  effect  of  the  affidavit  made  by  Hickman  in 
thb  matter  is,  that  no  consideration  passed  between  Hick' 
man  and  Claughton,  when  Claughton  delivered  to  him 
this  bill.  Then,  even  taking  it  for  granted  that  Hickman 
deposited  this  bill  to  secure  future  advances,  what  right 
bad  he  to  continue  it  as  a  deposit  with  the  petitioners, 
or  to  bind  Claughton  on  bis  acceptance,  after  it  became 
due.  A  bill  accepted  without  any  consideration  pass* 
ing  to  the  acceptor,  and  deposited,  or  suffered  to  con- 
tinue  as  a  deposit,  with  a  third  person,  after  it  has  be- 
come due,  and  without  the  consent  of  the  acceptor,—* 
what  value,  as  against  the  acceptor,  could  either  a 
court  of  law  or  equity  say  the  holder  ought  to  claim  on 
such  a  bill?  When  I  consider,  therefore,  the  length 
of  time  that  elapsed  before  the  petitioners  made  any 
claim  against  Claughton  on  this  bill, — ^tbe  unsatisfactory 
explanation  given  by  them  to  the  inquiries  of  the  Com** 
missioners, — and  the  absence  of  all  evidence,  as  to  any 
value  given  by  Hickman  to  Claughton  for  his  accept- 
ance,— I  am  not  at  all  disposed,  on  thb  occasion,  to  im- 
peach the  decision  of  the  Commissioners. 

Petition  dismissed,  with  costs. 
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1833. 

Ex  parte  Todd.— In  the  matter  of  Todd.  Sou'^tpn 

rw%  ,  Buildings, 

1  HIS  was  a  petition  to  annul  a  fiat,  on  the  ground  February  26. 
that  the  petitioning  creditor's  debt  was  fraudulently  ^ot^^"/!^^ 
contracted.  *»*^«'*  ^  *^ 

over,  to  enable 
a  respondent  to 

Mr.  Montagu,  and  Mr.  BeiheUy  who  appeared  for  rebMeTwith- 
the  petitioning  creditor,  applied  that  the  hearing  of  ^f^^^^^f 
the  petition  might  stand  over,  to  enable  him  to  answer  '^P'y  ."J^*  *® 

'^  ^  '  see  whether 

certain  imputations  made  against  him  in  the  affidavits  they  require  an 

^  ^     answer. 

in  reply,  which  had  been  made  by  the  petitioner  in 
support  of  the  petition.  The  affidavits  in  answer 
to  the  petition  were  filed  between  the  7th  and  ISth 
February;  and  the  affidavits  in  reply,  which  were 
seven  in  number,  and  contained  much  new  matter, 
were  filed  on  the  21st  February,  and  office  copies  of 
them  only  obtained  on  the  S2d;  so  that,  as  the  parties 
lived  at  Cheltenham,  there  was  not  sufficient  time  to  be 
prepared  with  affidavits  in  rejoinder.  • 

Mr.  Swansion,  who  appeared  for  the  assignees, 
joined  in  the  application. 

Mr.  Wakefield,  and  Mr.  G.  Richards,  on  behalf  of 
the  petitioner,  opposed  the  application,  contending, 
that  the  matter  in  the  affidavits  alluded  to  was  merely 
in  reply,  to  the  allegations,  which  were  contained  in 
the  affidavits  made  by  the  respondents  in  answer  to  the 
petition. 

The  Court  thought  it  right  that  the  case  should  be 
first  heard  through,  as  already  stated  on  affidavit ;  and 
that  it  would  be  then  for  the  Court  to  judge,  whether 
there  was  any. necessity  for  the  respondents  to  file  fresh 
affidavits  in  rejoinder.' 
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IMS,  The  petition  finally  stood  over,  with  a  view  to  a  re- 

gjjp^rte      ference,  which  was  reoommended  by  the  Court;  an 

Todd.       Order  being  made  to  suspend  all  proceedings  in  the 

nieaQtiinei  with  liberty  for  either  party  to  Apply  to  the 

Court 


Ex  parte  Thomas  CunninohaMi  and  Andrew  Gai^- 
LowAY  Hunter. — In  the  matter  of  John  Ma- 

A  Lradon  ^HIS  was  the  petition  of  two  creditors  of  the  bank^ 
^^^^J*|Jjf  nipt  prayhig  that  the  assignees  might  be  ordered  to 
at  Edinburgh,    pay  to  them  the  sum  of  SOM.  15#.  out  of  the  bankrupt's 

stops  payment 

on  the  2d  janu-  efl^ts^  under  the  following  oircumstanoes(a). 
^^Tir  The  bankrupt  for  many  ye«»  carried  on  busing. 
priaing  Urn  oF  M  a  banker  in  Londoui  under  the  firm  of  John  Ma* 
direcUng  ^^e  berhf  and  Co. ;  and  had  a  branch  bank  of  deposit  in 
branchbankto  E^dinburgh^  of  which  his  agents  Mr.  Jmm6$  Bfyik,  was 
On^^ATJ^jSt  *  wftMgers  and  be  had  also  other  branch  banks  of  de- 
r^^ti*^**'*  posit  in  various  towns  in  Scotland. 
"«i*>»^«  On  the  2d  January  1832  Maberly   stopped  pay- 

titionerMys  ment  at  his  banking  house  in  London;  and  on  the 
bttigh  bank  Same  day  sent  letters  by  the  post  to  Blyth.  and  his 
notea  and  cash,  Other  agents,  in  Scotland  I  Informing  them  that  he  had 
to  the  house  in  Stopped  payment^  and  directing  that  the  business  of 
after  ^e' news  the  branch  banks  should  be  discontinued. 
HM^ea  Edin-        ^^  ^^^^^  addressed  to  Blyth  did  not,  in  due  course 

whilst  the  notes 

were  still  in  the      (a)  The  fcctt  of  thb  ease  are  atatsd  from  thote  in  the  apeelal  eaie,  which 

'^'^^'J^^    wu MttM  by  lOa  H(»ot  the  Chief  Jadfs.  and  WW  aftsmaidi  aigiied, OS 

notice  not  to        ^ppttl,  before  ths  Ii)rd  ChanceUor.    See  ptut,  p.  87. 

part  with  them ; 

and  they  remained  in  hit  bands  on  the  36th  Janufiry,  when  a  fiat  issued  against  the  banker  in 

London.    The  agent  at  Edinburgh  having  a  lien  on  the  funds  in  his  hands,  the  assignees 

pennitted  him  to  letain  the  S05/.  16t.  in  part  satisfaction  of  hi|  UsB*    lidd^  that  Ihs  SSMI- 

neea  were  bound  to  refund  this  sum  to  the  petitionen. 
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of  post,  arrive  in  Edinburgh  until  two  o'cloek  in  the  IBdS. 
afioRioon  of  Wednesday  the  ith  January  I88S9  and  fiTpiirtQ 
was  delivered  between  diree  aqd  four  o'clock  in  the  ^d  wm^!! 
sane  afternoon.  In  the  forenoon  of  that  day»  and  be* 
fore  the  letter,  or  any  other  information  of  Maberl^% 
having  stopped  payment,  had  reached  Edinburgh,  the 
petitioners  delivered  at  the  bank  at  Edinburgh,  to 
Blythy  as  the  agent  of  Maberly,  three  bankers'  pro* 
missory  notes,  each  for  the  sum  of  lOQL,  of  the  firm  of 
FarheSf  Sumter,  and  Co.,  bankers,  at  Edinburgh,  pay- 
able to  bearer  on  demand, — and  five  promissory  notes  of 
another  Seotoh  banking  company,  for  the  sum  of  1/. 
each,  also  payable  to  bearer  on  demand,-**and  the  sum 
of  Ifit.  in  silver  coin ;  for  the  purpose  of  having  the 
amount  remitted  to  London,  to  be  paid  at  the  bank  of 
Maberly  there,  according  to  the  order  of  the  peti- 
tioners ;  which  Blyik  undertook  to  do,  and  accordingly 
gave  the  petitioners  four  several  orders  upon  Maberly 
in  London  fiir  several  sums,  amounting  together  to 

Blyih,  at  the  time  he  received  Mi$berly*u  letter,  had 
in  his  hands  the  promissory  notes  so  delivered  to  him 
by  the  petitbners;  who,  as  soon  as  they  heard  of  Ma^ 
berhfft  failure,  and  before  the  departure  of  the  post 
for  London,  and  also  before  the  notes  bad  been  appro- 
priated, or  carried  to  account  between  Elyih  and  Ma^ 
berip,  gave  notice  to  Blyth  not  to  part  with  thi^ 
money  and  notes  so  delivered  to  Umi  and  the  same 
were  accordingly  retained  by,  and  were  in  the  hands  of 
Blyik,  at  the  time  of  the  issuing  of  the  fiat  agcunst  Ma^ 
berly.  On  the  11th  January  a  petition  was  presented 
to  the  sheriff  of  Edinburgh  by  the  petitioners,  praying 
the  sheriff  either  to  decree  Blyih  to  remit  the  amount 
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1 HSS.  of  the  notes  to  a  responsible  banker  in  London,  for 
Exptrte  *h®  purpose  of  being  applied  as  directed, — or  to  ordain 
^  w^cn  ^h*^  ^  repeat  and  pay  back  the  same  to  them,  and 
in  the  meantime  to  interdict  him  from  putting  away, 
or  disposing  of,  or  altering  the  state  of  the  said  notes 
till  the  farther  order  of  the  Court.  -  The  sheriff  ap- 
pointed that  petition  to  be  answered,  and  in  the  mean- 
time granted  interdict,  as  craved. 

Several  other  persons,  who  had  in  Uke  manner  deli« 
vered  money  and  notes  to  Blyth^  obtained  interdicts  of 
a  similar  nature. 

On  the  26th  January  1832  a  fiat  in  bankruptcy 
issued  against  Maberly^  under  which  he  was  duly  de- 
clared a  bankrupt,  and  the  respondents  were  appointed  • 
assignees. 

At  the  date  of  the  fiat  Blyth  had  in  his  hands  two 
several  sums  of  3,925/.  fo.  6d.,  and  2,876/.  1&.  M., 
making  together  the  sum  of  6,802/.  2f.  9d.  The  sum 
of  3,925/.  6f .  6d.  was  the  amount  of  notes  and  monies 
which  had  been  received  by  him  as  Maberly*8  agent 
at  Edinbiurgh,  including  therein  the  notes  and  cash  that 
had  been  delivered  to  him  by  the  petitioners.  The 
other  sum  of  2,876/.  IGs.  3df.  was  the  amount  of  remit- 
tances made  to  Blyth  by  Maberly's  other  agents  in 
Scotland,  subsequent  to  the  4th  January,  for  the  pur- 
pose of  being  transmitted  by  Blyth  to  Muberly  in 
London. 

The  assignees  of  Maberly  claimed  from  Blyth  all  - 
the  funds  in  his  hands,  as  agent  for  the  bankrupt. 
Blyth  resisted  this  claim ;  first,  on  the  ground  of  thci 
pending   adverse  claims  and    interdicts   above  men-^ 
tioned;  and,  secondly^  because  he  claimed  a  right  to* 
retainj  out  of  the  monies  in  his  hands,  a  sum  of  4,424/; 
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12f.,  as  tbe  amount  of  a  debt  due  to  him  from  Ma*        ISSS. 
herly,  for  monies  lent  and  adyanced,  and  interest.  And       £x  parte 
thereupon  certain  proceedings  were  had  in  the  Court   ^S'i^IStoT 
of  Session  in  Scotland ;  and,   amongst  others,  a  peti* 
tion  was  presented  by  the  assignees  to  the  first  divi* 
sion  of  that  Court,  insisting  that  they  were  entitkd  to 
all  the  funds  in  his  hands    as  Maberlf/*8  agent;   to 
which,  on  the  11th  June,  answers  were  put  in  by  the 
petitioners,  and  various  other  claimants. 

The  matter  having  come  on  to  be  heard  before  the 
Court  of  Session  on  the  11th  July  last,  by  an  interlo* 
cutor  of  that  date,  it  was  decreed  and  ordained  as 
foDows: — "  The  Lords  having  resumed  consideration 
of  this  petition,  and  advised  the  same,  with  answers 
thereto,  and  minute,  for  the  Commercial  and  National 
Banks  of  Scotland,  and  heard  the  counsel  for  the  par- 
ties,— ^in  respect  that  the  question,  raised  by  the  various 
applications  for  interdict  by  the  several  parties  men- 
tioned in  thb  petition,  is  not  strictly  or  legally  a  ques* 
tbn  of  vindication  of  property,  but  a  question  of  prefe- 
rence on  funds  legitimately  in  the  possession  of  James 
Blyth,  as  agent  and  manager  for  the  bankrupt,  and 
which  will  be  most  properly  discussed  and  determined 
under  the  proceedings  in  bankruptcy  in  England, 
decern  and  ordain  the  said  James  Blyth  to  pay  and  deli- 
ver to  the  petitioners,  the  assignees  of  the  estate  and 
effects  of  the  bankrupt,  J.  Maberly^  or  their  manda- 
tories, the  whole  bank  notes'  and  other  monies  and 
eflfects  in  his  hands,  as  agent  for;  the  said  J.  Maberly, 
afler  deducting,  in  the  meantime^  the  sum.  of  4,4S4/. 
1&.,  for  which  he  claims  a  right  of  retention;  and  re- 
serves to  all  parties  their  respective  rights  and  claims 
of  preference,  to  be  inskted  on  in  due  form  of  pro- 
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18S5.       ceeding  in  England ;  find  the  sud  JamM  Blyih  enti- 
£jj^rtt      ^^^  ^  ^^  expenses  incurred  by  him  in  defending  the 
^]^ni!!!?w^   tosoidL^  and  reserve  his  claim  for  the  same,  as  it  shall  be 
taxed  by  the  auditor  in  the  final  accounts  between  him 
and  the  assignees." 

No  fiurther  proceedings  were  taken  by  the  assignees 
against  J3/yM ;  but,  by  an  arrangement  made  between 
themi  it  was  agreed  that  Blyih  sliould  retain  the  said 
sum  of  3,9252.  6#.  Gd^  part  of  the  said  sum  of  6,8082. 
£t«  8rf«,  in  part  payment  of  his  said  debt;  and  that  he 
should  pay  over  to  the  assignees  the  balance  of  the 
said  other  sum  of  S,876/.  16».  3d.,  afier  deducting  the 
amount  of  costs,  to  which  he  was  entitled  imder  the 
said  decree  of  the  Court  of  Session.  In  pursuance  of 
this  arrangement,  Bl^h  accordingly  retained  the  said 
first-mentioned  sum,  and  afterwards  paid  to  the  assig- 
nees the  sum  of  8,6972.  0#.  7d.,  being  the  balance  of 
such  latter  sum,  after  deducting  the  costs;  but  the 
present  petitioners,  Messrs*  Cwmkighmm  and  Hunter^ 
were  no  parties  to  this  arrangement* 

The  petitioners  therefore  prayed,  that  the  assignees 
of  Maberfy  might  be  ordered  to  deliver  or  pay  unto 
them  the  said  sum  of  S051. 15#.  so  delivered  and  paid 
by  them  to  BIjfih ;  and  that  the  costs  and  damage  of 
the  petitioners,  sustained  by  them  by  reason  of  the 
claim  made  by  the  assignees  to  the  money  or  notes, 
might  be  made  good  to  the  petitioners  out  of  the  estate 
and  eflfects  of  the  bankrupt ;  and  that  for  such  purpose 
it  might  be  referred  to  the  Regirtrar  to  compute  inter- 
est on  the  said  sum  of  SOSk  l&i,  from  the  time  the 
same  was  so  deposited  as  aforesaid,  up  to  the  time 
when  the  same  should  be  received  by  the  petitioners ; 
and  also  to  inquire  and  state  what  costs  have  been 


CUMNIIIOHAS 

and  another. 
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bkcarted  by  thenii  in  or  by  reaion  of  the  serentl  pro-       1899. 
eeedings  of  the  Courts  in  Scotlandl    and  tiiat  the      sTwie 
amount  of  auoh  interest  and  costs  might  be  paid  to 
them  out  of  the  estate  of  the  bankrupt  i  and  that  the 
petitiotiers'  costs  ofj  and  incidental  toj  this  petition, 
n^^t  be  also  paid  to  them  out  of  the  bankrupt*!  estate. 

Mr.  BeiheUj  and  Mr.  Paynier^  appeared  in  support 
of  the  petitioui  which  when  they  had  openedi  the 
Court  called  on 

Mr.  Swamtant  and  Mr.  MtnUagUi  who  appeared  for 
the  assignees.  It  was  swomj  in  answer  to  the  petition^ 
that  Blyikf  after  the  money  was  delivered  to  him  by 
the  petitioners,  gave  them  orders  for  the  amount  on 
Maberfy  in  London;  and  that  the  notes  and  money 
dehyered  to  Blyih  by  the  petitioners  were  by  him 
immediately  mixed  with  the  other  fiinds  of  the  bank- 
rupt then  in  jBlffih'%  hands.  Between  the  3d  January, 
when  Maberly  stopped  payment,  and  the  4th,  various 
transaetions  took  pkice  between  Blyih  and  the  peti^ 
tioners  i  and  those  n^ght  just  as  well  be  impeached  as 
the  payment  of  these  notes.  The  question  is,  whether 
diis  Court  can  decide  the  matter  of  this  petition  in  the 
absence  of  Blyih^  in  whote  possession  the  property 
remained  by  order  of  the  Scotch  Court.  Btyih  is  a 
creditor  of  Maberly  to  the  amount  of  4000/.  and 
upwards,  and  therefore  claimed  a  lien  on  the  notes 
paid  to  him  by  the  petitioners.  By  the  order  made  by 
the  Scotch  Court,  Blyih  was  authorized  to  retain  the 
amount  of  his  lien.  The  notes  remained  in  his  hands, 
therefore,  not  as  the  agent  of  the  assignees,  but  as  the 
creditor  of  Maberly^  ckinung  agidnst  the  assignees. 
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18S3.  The  ass^ees  have  not  had  any  credit  from  Blyih; 
Ex  parte  ^^^  there  has  been  merely  a  conditional  arrangement 
Sd  MotS*"  between  them.  Blyih,  however,  is  not  before  the 
Court;  and  unless  it  has  all  the  parties  interested 
before  it^  it  cannot  proceed  with  this  petition.  [ErMkine, 
C.J.  The  assignees  having' come  to  an  agreement, 
that  the  notes  should  be  retained  by  Blyih  in  account 
with  them  as  assignees ;  they  have  in  fact  been  appro- 
priated by  the  assignees,  and  Blyih  has  now  nothing  to 
do  with  the  matter.]  If  the  petitioners  have  any  claim 
to  this  money,  Blyih  is  the  person  who  is  properly 
answerable  to  them.  In  the  case  of  Ex  parte  jllPGae{a\ 
where  a  customer  agreed  to  pay  into  a  bank  of  four 
partners  bills  of  exchange  indorsed,  and  to  take  in 
return  their  promissory  notes;  and  after  three  out  of 
the  four  partners  became  bankrupt,  the  bills  were  then 
paid  in,  and  their  notes  taken,  and  then  the  fourth 
became  bankrupt ;  it  was  held,  that  the  assignees  were 
not  entitled  to  retain  these  bills.  But  the  ground,  upon 
which  Lord  Eldon  decided  that  case,  was  upon  the 
construction  of  the  particular  contract,  by  which  the 
customer  was  to  receive,  as  the  consideration  for  his 
delivering  them  the  bills,  the  notes  of  the  solvent  four 
.  partners,  and  not  the  notes  merely  of  one  solvent  partner 
and  the  assignees  of  the  others.  "  In  this  view  of  the 
case/'  Lord  £^cfen  says;  "  the  relation  of  debtor  and 
creditor  never  subsisted  prior  to  the  bankruptcy,  and 
the  consideration  failed,  upon  which  alone :  the  bills 
were  partied  with.'*  But  in  the  case  now  before  the 
Court,  there  is  no  such  special  contract.  The  notes 
were  paid  in  the  usual  way  into  the  Edinburgh  bank, 
and  the  petitioners  received  orders  for  the  amount  on 

(a)  1  Rose,  376  J  19  Ves.  609. 
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Maberly  in  London.  The  case  of  Ex  parte  M^Gae  1833. 
is,  indeed,  not  very  applicable  to  the  facts  in  this  peti-  ExpaTte 
tion,  but  as  it  may  be  relied  on  by  the  other  side,  it  ^fartherr 
wiBs  proper  to  refer  to  it.  [trskine,  C.  J.  I  do  not 
dunk  the  case  so  very  irrelevant.]  [Sir  J.  Cross  referred 
to  Thompson  v.  Giks{a\  where  a  customer  having 
indorsed  and  paid  into  his  bankers  bills  not  due,  with 
Eberty  to  draw  for  the  amount,  and  the  bankers  became 
bankrupts,  it  was  held,  that  the  customer  might  main- 
tain trover  against  their  assignees  for  such  bills  as 
remained  in  specie  in  their  hands,  the  cash  balance, 
independently  of  the  bills,  being  in  favour  of  the  cus- 
tomer at  the  time  of  the  bankruptcy.]  The  petition  in 
this  case,  however,  proceeds  upon  a  principle  which 
cannot  be  sustained;  for  it  prays  that,  in  addition  to 
the  notes,  the  fifteen  shillings  may  be  delivered  to 
them.  Now,  as  there  can  be  no  ear-mark  on  money, 
this  pigrt  of  the  prayer  is  quite  untenable.  But  the 
transaction  between  these  parties  is  very  different  from 
the  eases  of  short  bills.  The  transaction  here  was 
complete  by  the  petitioners'  delivery  of  the  notes,  on  the 
one  hand, — ^and  the  delivery  to  them  of  the  orders,  on 
the  other;  there  was  a  regular  exchange  of  paper,  and, 
as  there  was  no  fraud,  the  contract  was  binding.  [Sir 
J.  Crass.  Was  not  this  money  paid  in  by  the  peti- 
tioners to  Bhfth^s  hands,  in  ignorance  of  the  fact  of 
Maberlt/'s  bankruptcy,  which,  ex  tequo  et  bono,  the 
assignees  ought  to  refund?]  [Sir  G.  Rose.  The  peti- 
tioners never  parted  with  sixpence,  until  after  the  act 
of  bankruptcy.]  The  agency  of  Blyth  was  not  ipso 
facto  determined  by  the  bankruptcy  of  his  principal, 
but  only  from  the  time  when  he  had  notice  of  that  fact. 

(a)  2  B.  &  C.  422. 
VOL.  III.  F 
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ISSS.  For  if  it  were  bo,  every  payment  made  by  and  to 
j^jjp^^  Blyih  on  the  3d  and  4th  January,  might  be  recovered 
^aTawtto!  ^^^^*  [Sir  J.  Crw,  In  the  affidavit  made  by  iiAraAaw 
Donald^  in  support  of  the  petition,  it  is  expressly  sworn 
that  Blyih  had  in  his  hands,  at  the  time  of  the  bank<> 
ruptcy,  funds  of  the  bankrupt  exceeding  the  amount  of 
his  lien.  I  understand,  that  the  assignees  voluntarily 
left  these  notes  in  bis  hands,  and  took  others  instead.] 
The  assignees  have  not  received  a  farthing  from  Blyth; 
they  have  merely  settled  the  account  AH  the  remit- 
tances which  Blyth  received  previous  to  his  knowledge 
of  the  bankruptcy  of  Maberly^  he  claimed  to  retain, — 
all  those  received  since,  he  returned.  This  petition  is 
presented,  on  the  supposition  that  the  assignees  have 
received  the  amount  paid  to  Blyih  by  the  petitioners; 
but  that  is  not  the  fact,  and  therefore  they  are  not  to 
be  charged  as  if  they  had,  unless  through  their  wilfiil 
default;  and  this  last  question  is  not  now  before  the 
Court.  The  payments  and  receipts  of  Blyih,  between 
the  act  of  bankruptcy  of  Maberly,  and  BlyiK%  know- 
ledge of  the  act  of  bankruptcy,  are  good,  and  cannot  be 
impeached;  and  therefore  the  sum  paid  to  him  by  the 
petitioners  cannot  be  recovered  back  by  them,  after 
they  received  from  him  the  order  on  Maberly  in 
London,  in  exchange  for  the  notes  they  delivered  to 
him. 

Erskime,  C.  J. — This  is  an  application  on  tiie  part 
of  Messrs.  Cunningham  &  Co.  to  have  tiie  sum  of  305/. 
I5s.  repaid  to  them  by  the  assignees,  which  the  peti- 
tioners  allege  they  paid  to  Blyth,  an  agent  of  the  bank- 
rupt's, on  the  4th  January,  after  Maberly  had  com- 
mitted an  act  of  bankruptcy,  the  petitioners  being 
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ignorant  of  that  fact;  and  the  question  is,  whether  l^SS, 
these  notes,  so  paid  inhy  them,  became  the  proper^  of  £s  ptm 
the  bankrupt,  so  as  to  pass  to  his  asagnees.  Now  it  ^'l^S^J^ 
q>pear8,  that  on  the  £d  January  Maberly  stopped 
payment;  and  the  first  point  to  consider  is,  whether, 
after  Maberly  conunitted  an  act  of  bankruptcy,  these 
notes,  delivered  to  his  agent  for  a  particular  purpose, 
became  part  of  his  general  assets,  to  be  divided  among 
his  creditors.  Can  you  carry  the  transaction  higher, 
than  by  treating  it  as  a  payment  to  Maberly  himself  t 
Then  could  any  property  in  these  notes  pass  to  the 
asdgnees,  if  they  had  been  delivered  to  Maberly^  for 
a  particular  purpose,  two  days  after  he  had  committed 
an  act  of  bankruptcy?  It  is  stated,  however,  that 
Maberljf*B  assignees  have  never  received  the  amount 
of  diose  notes;  but  that  Blyth  has  retained  them  in 
fau  possession,  since  they  were  delivered  to  him  by  the 
petitioners.  But,  though  the  assignees  have  not  xe* 
edved  these  identical  notes,  they  have  received  the 
same  advantage  as  if  Blyth  had  actually  remitted  ihem. 
For  having  been  allowed  to  retain  them  in  liquidation 
of  his  lien,  he  can  therefore  only  prove  so  much  the 
less  agunst  Maberly's  estate ;  and  the  result  is  pre- 
cisely the  same,  as  if  he  had  handed  over  the  notes  to 
the  assignees.  It  would,  indeed,  be  the  greatest  pos- 
able  hardship  to  the  petitioners,  if  the  assignees  were 
allowed  to  set  up  this  defence,  when  Blyth  never  re- 
ceived the  notes  until  two  days  after  Maberly  had 
committed  an  act  of  bankruptcy.  The  assignees  have 
authorized  Blyth  to  retain  the  notes,  and  therefore 
they  ought  to  pay  the  amount  to  the  petitioners. 

« 

Sir  J.  Cross. — It  does  not  appear  in  this  C8se|  that 

f3 
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1833.-       the  assignees  have  literally  received  these  notes  into 
Ex  parte-      their  own  hands;  but  the  question  is,  whether  they 

^andMMhwT    ^*^®  "^*  ®^  ^®*^*  ^^^  *®*"»  ^  ^  amount  to  the  same 
thing.    Now,  according  to  the  evidence  before  us  on 

affidavit,  it  is  clear  that  the  assignees  have  so  dealt  with 

these  notes^  that  they  have  obtained  the  same  benefit 

as  if. they  had  actually  received  them;  and  that  they 

have  so  mixed  themselves  up  with  this  transaction,  as 

to  have  made  themselves  responsible  for  the  amount  of 

the  notes.    It  appears,  that  the  petitioners  delivered 

these  notes  to  Blylh,  for  the  express  purpose  of  being  . 

remitted    to   Maberly  in   London;    and  that  Blyth 

undertook  to  remit  them,  and  that  the  amount  should 

be  pud  according  to  the  order  of  the  petitioners.    It  is 

clear,  that  the  notes  were  handed  to  Blyth,  in  the  belief 

that  Maberly  was  still  carrying  on  business  as  a  banker 

in  London,  and  capable  of  paying  the  amount  to  the 

petitioners;  or  their  order.    But  it  turned  out,  that 

Maberly  had  two  days  previously  declared  himself 

insolvent, — a  circumstance  which  was  entirely  unknown 

to  the  petitioners,  at  the  time  of  their  transaction  with 

Blyth.    The  notes,  therefore,  were  delivered  by  them 

under  a  mistake  of  fact,  and  the  petitioners  are  not 

divested  of  their  property  in  them.     It  has  been  urged, 

as   the  notes  were  still  in  specie  when  they  were 

demanded  back  from  Blyth  by  the  petitioners,  that  the 

proper  remedy  for  the  petitioners  would  have  been  to 

bring  anaction  of  trover  against  Blyth:  or,  if  they  had 

been  converted  into  money,  then  that  an  action  for  money 

had  and  received  might  have  been  maintained  against 

them.    The  assignees,  however,  have  adopted  the  acts 

of  Blyth;  and  as  the  bankrupt's  estate  has  derived  a 

benefit  from  the  retention  of  these  notes  by  Blyth,  to 
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the  ftill  value  of  the  amount,-  the  assignees  must  refund       1 833. 
the  money  to  the  petitioners. 


Sir  6.  Rose. — K^  it  could  be  supposed,  that  a  Court 
of  Justice  could  for  one  moment  lend  its  sanction  to  the 
assignees  of  a  bankrupt  retaining  another  person's 
money,  which  had  come  to  their  hands  under  the 
circumstances  of  this  case,  it  might  with  equal  justice 
be  called  upon  to  sanction  the  obtaining  money  under 
false  pretences.  The  case  cited  by  Mr.  Montagu 
rdated  to  short  bills ;  and  Lord  Eldoh  always  thought 
that  these  should  be  given  up  by  the  assignees.  With 
regard  to  the  present  case,  it  is  in  indisputable  evidence 
before  us,  that  a  satisfactory  act  of  bankruptcy  was 
committed  by  Maberly  on  the  3d  Januairy ;'  and  not  only 
so,  but  'that  he  wrote  to  his  agents  in  Scotland  by  that 
day's  post,'  announcing  to  them  that  he  had- committed 
an  act  of  bankruptcy ;  in  consequence  of  which,  there- 
fore, the  iagency  was  determined.  Now,  what  satisfaction 
could  be  obtained  by  these  petitioners,  if  they  are  not 
entitled  to  have  these  notes  returned  to  them  ?  They 
could  not  prove  under  the  fiat  against  Maberly^  be- 
cause the  delivery  of  the  notes  was  after  the  act  of 
bankruptcy ;  and  the  amount  of  them  would  be  equally 
lost  to  the  petitioners  as  if  they  had  been  robbed  of 
them  on  the  highway.  It  has  been  contended,  how- 
ever^ that  Blyth  ought  to  have  been  before  the  Court, 
as  he  was  the  person  answerable  to  the  petitioners, 
having  claimed  a  lien  on  the  notes,  and  having  never 
remitted  the  amount  to  the  assignees.  But  the  Codrt 
is  not  called  upon^  to  meddle  with  this  question,  nor 
does  it  in  any  way  affect  the  rights  of  the  petitioners. 


£z  parte 

CtMNINGHAU 

and  another. 
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£xpait» 

CoNMXimRAM 

and  tQOthw* 


The  Ordbr  made  was,  diat  the  asaignees  shouldi 
within  one  week  aftw  they  should  have  been 
personally  served  with  the  order,  pay  to  the 
petitionen,  out  of  the  bankrupt's  estate  and 
efibctsi  the  sum  of  806^  15««,  the  amount  of  the 
notes  and  cash  paid  by  the  petitioner  J.  Blfftk^ 
but  such  payment  to  be  without  prejudice  to 
luiy  question  between  the  assignees  and  the 
repfesetitatives  of  J.  Blytk  touching  such  sum. 
And  the  assignees  to  be  at  liberty  to  use  the 
names  of  the  petitioners  in  any  proceedings 
against  them  relating  to  the  said  sum,  on  ixk^ 
demnifying  the  petitioners  from  all  costs  whidbb 
they  may  incur  by  reason  thereof;  such  in- 
demnity to  be  settled  by  the  officer  of  the  Court, 
in  oise  the  parties  differed  about  the  same. 
The  petitioners  and  assignees  to  have  their 
respective  costs  out  of  the  bankrupt's  estate ; 
the  costs  of  the  assignees  to  be  taxed  by  the 
Commissioner  acting  in  the  prosecution  of  the 
fiat  The  petitioners  not  to  be  precluded  trom 
making  in  the  Court  of  Judicature  in  Scotland 
such  Application  as  they  should  be  advised,  as  to 
the  costs  alleged  to  have  been  incurred  by  them 
in  respect  of  the  matters  in  the  petition  (a)% 


Southampton 
BvUdings, 
3SarehQ^ 

An  appiicatioii  Mr.  Sw€uui<m^  and  Mr.  Moniagu^  how  applied  to  Uie 
must  be  by  pj  CouTt,  by  motion,  for  an  order  to  re4iear  this  petition, 
by  motion.'^^     ^^  ^^  gfouiid  that  they  had  fresh  evidence  to  adduce 

on  tiie  part  of  the  assignees,  which  they  Were  not 


(a)  See  Ex  parte  Belcher,  post,  p.  87. 
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prepared  with  at  the  former  hearing;  and  that  the        18S3. 
order  then  made  was  not  yet  drawn  up.  ETmirte 

CCNNINOHAX 

and  another. 

The  Court  saidi  that  an  application  for  a  re-hearing 
must  be  by  petition^  and  not  by  motion ;  but  that  if 
the  assignees  chose  to  present  a  petition  for  that  pur« 
pose,  they  were  entitled  to  a  re-hearing  upon  thb 
statement. 


Weitndntter, 
May  2. 

The  assignees  accordingly  presented  a  petition^  Wlicn  a  petition 
praying  that  the  former  petition  might  be  re-heard^  ''^h^^db^*^**' 
that  the  order  made  on  that  petition  might  be  reversed^  ^^  nature  of  a 

.      .  .       supplemental 

and  that  the  petition  itself  might  be  dismissed  with  petition ;  and 

the  original 
costs*  petition  should 

be  set  down  for 
hearing  at  the 

Mr.  Montagu^  and  Mr.  Bligh,  appeared  in  support  same  ume. 
of  the  petition  for  re-hearing. 


Mr*  BeiAellf  and  Mr.  Paynter^  eontrd.  There  are 
two  objections  to  this  petition.  1 .  That  the  new  matter 
is  not  material;  and  3.  There  is  no  suggestion  that  the 
assignees  were  prevented  from  bringing  this  matter 
forward  on  the  former  hearing,  or  that  it  was  discovered 
since  tfie  former  hearing.  In  Ord  t.  Noel  (a)  it  was 
held,  that  in  order  to  entitle  a  party  to  file  a  supple- 
mental biU,  in  the  nature  of  a  bill  of  review,  it  was 
necessary  that  the  new  matter  should  be  discovered 
after  the  decree,— or,  at  least,  after  the  time  when  it 
coald  have  been  introduced  into  the  cause,  and  that  the 
matter  must  be  mi^erial,  as  well  as  new*  So  in  Wyht 
V.  Ward(b),  the  Court  of  Exchequer  held  that  the 

(a)  6  Madd.  127*  (6)  2  Y.  &  J.  381 . 
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1883.       party  apply bg  for  a  re-hearing  was  bound  to  show, 

£z  parte      that  he  had  used  reasonable  diligence  to  discover  the 

and  another.    ^^^  evidence  before  the  former  hearing.    And  where 

-proper  means  to  procure  the  new  evidence  had  not 

been  used  previously  to  the  decree  in  a  suit  for  tithes^ 

the  Court  of  Chancery  refused  to  allow  a  supplemental 

bill  in  the  nature  of  a  bill  of  review^  in  order  to  introduce 

it;  Bingham  v.  Dawson  (a), 

_  _  • 

ErskinEi  C.  J. — There  were  some  allegations  in 
your  petitioni  which  the  assignees  should^  certainly,  on 
the  former  occasion  have  been  prepared  with  affidavits 
to  deny. 

Sir  G.  Rose. — The  rule,  that  applies  to  new  trials  of 
actions,  and  re-hearings  of  suits  in  equity,  is  not  so 
inflexible  in  proceedings  in  bankruptcy,  where  there 
is  not  such  strictness  as  in  matters  of  pleading ;  for 
,  petitions  in  bankruptcy  are  not  recognized  as  the 
.  deliberate  acts  of  any  professional  person«  but  as  the 
statement  of  the  party  presenting  the  petition.  But  I 
think,  in  this  case,  that  the  new  facts  ought  to  have 
been  put  into  a  supplemental  petition.  In  strictness^ 
this  petition  ought  to  be  dismissed  with  costs ;  for  the 
original  petition  should  have  been  set  down  to  be  heard 
along  with  a  supplemental  petition* 

The  Court  finally  ordered,  that  the  assignees  should 
pay  the  costs  of  the  day,  with  liberty  for  them  to 
amend  this  petition,  or  present  a  supplemental  petition; 
that  the  service  of  the  petition  should  be  dispensed 


(a)  1  Jac;  243; 
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with,  and  that  the  affidavits  already  sworn  might  be       183S. 
used  on  both  sides.  £^^ 

CUNNIICOBAM 

and  another. 


WettmintUr, 

The  assignees   having  presented   a   supplemental  ^  ^^  '. .     ' 
petition,  pursuant  to  the  order  of  the  Court,  it  came  on  for  a  re-hearing, 

the  party  who 

this  day  for  hearing,  with  the  re-hearing  of  the  origuial  prewnuauch 

petition,  opena 
petition.  the  caae. 

The  new  matter  stated  by  the  assignees  in  the  order  in  thia 
supplemental  petition  was  as  follows.  That  although  seeafUa,p.7o! 
the  bankrupt  suspended  his  payments  in  London  on  the 
2d  January  183S,  yet  that  his  banking-house  there  was 
opened  as  usual  upon  and  subsequent  to  that  day ;  and 
that  he  did  not  absent  himself  therefrom,  or  refuse  to 
be  seen  by  his  creditors  ;  it  not  being  his  custom  to 
attend  at  the  banking-house,  but  to  refer  any  persons 
who  wished  to  see  him  to  his  house  in  John  Street, 
Berkeley  Square,  which  was  done  upon  and  subsequent 
to  the  Sd  January.  That  the  act  of  bankruptcy,  upon 
which  Maberly  was  declared  a  bankrupt,  was  not 
committed  before  the  26th  January,  when  he  absented 
himself  from  his  dwelling-house,  and  was  denied  to  his 
creditors.  The  assignees  denied  that  the  estate  of  the 
bankrupt  had  received  the  same  benefit  of  the  sum  of 
905^  15^.,  as  if  it  had  been  actually  paid  to  them ;  and 
they  stated  that  the  representative  of  Blyih,  who  was 
dead,  had  agreed  to  remit  a  balance  to  the  assignees  of 
685/.  6f •  5d.f  and  to  prove  upon  the  bankrupt's  estate 
for  so  much  of  the  debt  of  4424/.  12^.,  owing  to  Blyth, 
As  should  not  be  satisfied  by  the  funds  of  the  bankrupt 
in  Blf/tK^  hands  on  the  4th  January  1832.  And  thd 
assignees  contended,  that  the  bankrupt's  estate  would 
m)t  be  in  any  way  benefited  by  the  sum  bf  805/.  ISr. 
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Sxptm 

CuNJfXROOAH 

•nd  another* 


wmaining  with  BijftA ;  because  the  petitioiierg  would 
be  entitled  to  prove  the  amount  under  the  oommisafen; 
and  if  it  should  not  remain  with  Blj/thy  but  be  paid  over 
to  the  petitionersi  then  that  the  representatives  of 
BUfth  would  be  entitled  to  add  the  amount  to  his  debt 

A  doubt  having  arisen,  as  to  which  side  should 
commence  the  argument  on  the  re-hearing, 

The  Court  said,  that  the  appellant  always  com- 
menced, on  an  appeal  in  bankruptcy;  and  that  the 
same  rule  would  apply  to  a  party  who  petitioned  for  a 
re-hearing. 

Mr.  SwanHon,  and  Mr.  Montagu,  for  the  assignees. 
If  we  were  called  on  to  give  any  opinion  as  to  BlytV^ 
right,  we  should  advise  that  he  had  a  right  to  retain 
the  money  deposited  by  Cunninghamy  as  a  lien  for  the 
debt  of  the  bankrupt,  provided  it  were  recdved  by 
him  before  notice  of  the  act  of  bankruptcy.  That, 
however,  is  not  the  question  now  before  the  Court; 
neither  is  it  a  question,  whether  Cunmngham  has  a 
right  to  call  on  9ome  party  for  the  repayment  of  the 
sum  paid  in  by  him.  But  the  real  point  for  the  Court 
to  decide  is,  how  far  the  assignees  are  to  be  called  on 
to  repay  tins  money,  they  never  having  actually  received 
it.  Asagnees  can  hardly  be  called  on  to  repay  that 
which  has  never  come  to  their  hands,  when  there  is  no 
imputataon  against  them  of  any  wilful  default. 

Ebskirb,  C.  J. — ^You  are  not  quite  correct  ia 
stating  that  the  assignees  have  never  received  this 
money.  Did  they  not  so  fiir  receive  it,  and  derive  a 
benefit  from  it,  as  to  pay  off  part  otBfytVs  debt  vrith 
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ilt  and  have  they  not)  in  fact,  admitted  Blyih's  debt       18Sd. 
to  be  thereby  reduced  t    Suppose  this  were  an  appU-      eTmm 
cation  for  detivery  up  of  short  biUs^  which  Cwmingkam  ^SJ  a^Si* 
tiad  deposited  with  his  bankersi  would  it  not  be  a  com«> 
plete  answer  to  the  demand,  that  one  of  the  bankers* 
clerks  haTing  obtained  possession  of  them  had  refused 
to  deliver  them  up,  under  a  ckim  of  retention  for  a 
debt  dae  to  him  fitom  his  prindpal  t 


The  counsel  for  the  petiticmers  (the  respondents  on 
die  re-hearing,)  were  not  caDed  upon  to  address  the 
Court. 

ERsKiNBy  C.  J. — We  are  of  opinion,  that  the  former 
order  made  at  the  original  hearing  of  this  petition  is  the 
correct  order;  and  we  cannot  think,  either  that  the  facts 
which  have  been  introduced  into  the  supjAemental  peti- 
tion,— or  whether  the  act  of  bankruptcy  took  place  on 
the  Sd>  or  the  IMth  January,  have  any  bearing  upon  the 
question,  so  as  to  alter  die  riglits  of  the  petitioners.  Ciiii* 
fmnghum  on  die  4th  January  pays  into  JB/ylA's  hands,  as 
die  agent  of  JMtfferly,  305^  15i.  in  notes  and  caah,  to  be 
renutted  to  London.  But  subsequently  dieieto>  on  the 
veiy  same  day,  and  b^re  the  post  went  onty  Cwmimg* 
Amu,  having  got  intimation  of  Jfaier^*s  stoppage^ 
expressly  forbids  the  tran«mi«siop»  and  recalls  aU 
Bkfih'B  powers  over  the  ptop»ty«  CmnMingkam  then 
gets  an  interdict  from  the  Scotch  Sheriff's  Court) 
whereby  die  transmission  is  stayed.  If  the  assignees  had 
kept  theottdves  enitiidy  ahxif  from  any  intetforanoe  as 
to  the  property  a  qoestikm,  we  might  havtt  considered 
it  our  duty  to  come  to  a  different  determination.  But 
instead  of  doing  so,  and  whik  the  pcoperty  was^  in 
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1833.       BlfftK^  hands  under  the  interdict,  and  open  to  die 
j^  j^jtg      litigation  between  him  and  Cunningham^  the  assignees 

^"d^' other!*  ®^P  "*  ^^^  cleim  the  property  by  their  proceedmgs  in 
the  Court  of  Session ;  they  do  not  repudiate  it,  and 
say  it  is  solely  a  question  between  Cunningham  and 
Blyih,  but  they  claim  it  as  Maberlifs  property*  The 
assignees  then,  under  advicei  adopt  BlytVs  claim  of 
lien,  and  petition  the  Court  of  Session  to  have  the 
balance  in  BlytKs  hands  paid  over  to  them.  And 
although  they  do  not  get  actual  possession  of  the 
money, — ^yet,  by  allowing  Blyth  to  set  it  off  against  his 
demand  on  Maberly,  they  clearly  treat  it,  and  use  it» 
as  though  it  were  the  property  of  Maberly ;  and  they 
cannot  now  turn  round  and  say,  they  have  never 
received  it. 

Sir  J.  Cross. — It  is  admitted,  that  Cunnit^ham  has 
a  right  to  be  repaid  this  money  by  some  person  or 
other.  The  money  has  been  retained,  as  the  money  of 
the  bankrupt ;  and  it  is  only  in  that  right,  that  the 
assignees  interposed  between  Cunningham  and  Blyth, 
and  caused  Bfyih  to  retain  it*  in  his  own  hands.  The 
assignees  petition  the  Court  of  Session,  and  obtain  a 
decree  in  favour  of  their  claim  to  this  property,  subject 
however  to  Blyth's  lien.  They  then  settle  accounts 
l¥ith  Blythf  allowing  him  to  retain  the  money  in  ques- 
tion, towards  the  discharge  of  his  lien*  This  is  a 
clear  adoption  of  and  dealing  with  the  property,  as 
thoiigh  it  belonged  to'  Maheriy;  and  my  mind  is  much 
more  satisfieu^torily  made  up  upon  the  subject  by  thid 
i^hearingi  than  it  was  on  the  former  occasion. 

Sir  G.  Rose  concdntd. 
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The  petition  for  re-hearing  was  therefore  dismissed,       18S3. 
with  costs,  and  the  former  order  was  confirmed  (a).  ^.^  parte 

CUNMINQBAM 

,  V  -     «  » . .  ««      t-      .!.•  J      and  another, 

(a)  See  Ex  parte  Bekher,  jxnt,  p.  87 ;  where  this  case  was  again  argoedi 

on  appeal  to  the  Lord  Chancellor,  who  also  confirmed  the  order. 


Ex  parte  Benjamin  Solomons, — In  the  matter  of 

John  Mabebly.  ^     , 

We$tmintt§r, 
May  8. 

The  petitioner  in  this  case  had,  on  the  4th  January  The  same  order 

made,  as  in  £c 

18S2,  delivered  to  Blyth,  as  the  agent  of  Alaberly,  the  jwruCutming^ 
sum  of  185/.  in .  Scotch  bank  notes,  for  the  express  58];  althougk 
purpose  of  being  remitted  to  London,  and  of  being  paid  vend  to  the 
there  to  EUxabeth  Solomons,  which  Blyth  undertook  to  were  DotlS«nti- 
remit  accordingly.     The  only  difference  in  the  facts  of 

this  case,  from  those  of  the  preceding  one  of  Ex  parte 
Cumnngham,  were,  that  the  notes  were  not  identically 
specified  in  the  petition. 

Mr.  Swanston,  and  Mr.  Montagu,  for  the  assignees. 
As  the  petitioner  in  this  case  has  not  identified  the 
notes,  he  is  entided  to  no  order  to  reclaim  them.  The 
transaction  was  nothing  more,  nor  less,  than  a  sum  of 
mcmey  jmid  into  a  banker's  by  a  customer,  although 
deroted  to  a  particular  purpose.  This  brings  the  case, 
therefore,  within  tiie  principle  of  Scott  ▼•  Surtnan  {b\ 
where  it  was  determined  that  money  in  tiie  hands  of  a 
bankrupt,  which  ought  to  have  been,  but  was  not, 
deTOted  to  the  purposes  for  which  it  came  to  his  hands, 
could  not  be  distinguished  or. separated  from  the  rest 
of  his  property, — because  money  has  no  ear*mark;  and 

(6)  WUles'  Rep.  400. 
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1 8Sd.  therefore  that  the  creditor,  to  whom  it  belongedi  could 
£^  ^  only  come  in  under  the  commission  with  the  other 
Sou>MON8.  creditors.  The  case  of  Ex  parte  Sayers  (a)  may,  at 
the  first  glance,  appear  to  be  against  the  principle  we  are 
now  contending  for;  but  notwithstanding  the  property 
had,  in  that  case,  got  confounded  with  the  mass  of  the 
bankrupt's  property,  and  had  been  converted  into  bills ; 
yet  these  bills,  being  capable  of  being  identified  at  the 
time  of  the  bankruptcy,  were  allowed  to  be  specifically 
claimed.  In  the  present  case,  there  is  no  such  power  of 
identification.  And  therefore,  if  bankruptcy  had  not 
intervened,  an  action,  not  of  trover,  but  of  assumpsit, 
must  have  been  resorted  to,  to  recover  the  amount  of 
these  notes. 

Mr.  Bethellf  and  Mr.  Paynter,  who  appeared  for 
the  petitioner,  were  not  called  upon  to  address  the 
Court. 

Erskine,  C.  J. — In  this  case,  I  have  only  to  express 
the  same  opinion,  as  that  which  I  expressed  yesterday 
in  the  case  of  Ex  parte  Cunningham ;  for  I  cannot  see 
any  distinction  in  principle  between  the  two  cases.  If 
the  money  in  this  case  had  actually  got  into  the  bank- 
rupt's possession,  the  distinction  drawn  might  have 
been  entitled  to  some  weight.  But  in  both  these  cases 
the  simple  question  is,  whether  when  a  party, — and 
more  especially  one  who  is  a  mere  agent, — admits 
a  sum  of  money  to  have  been  deposited  in  his  hands, 
for  the  sole  purpose  of  transmission  to  a  particular 
person,  and  he  still  retains  the  possession  of  it, — 
the  depositor  has  not  a  right  to  countermand  the  trans- 

(h)  5  Ves.  172,  3. 


CASES  IN  BANKRUPTCY.  79 

muttion,  and  retake  his  deposit.    It  is  said^  that  the       18SS. 
petitioner  might  be  entitled  to  recover  this  money      ETmirte 
from  Bltfth,  but  that  he  cannot  do  so  from  the  assig-     Solomons. 
nees,  as  they  have  not  possessed  themselves  of-  it 
But  it  is  manifest,  for  the  reasons  g^ven  in  the  pre« 
ceding  case,  that  the  assignees  have  so  dealt  with  it, 
as  to  have  made  it  theirs  by  adoption;  otherwise  it 
would  be  unjust,  I  admit,  to  call  on  them  to  repay  it. 
Bljfth  had  indeed  a  right  of  set-off  agsunst  the  assignees, 
hut  he  cannot  make  use  of  this  money  for  such  a  pur* 
pose,  his  authority  having  been  countermanded  by  the 
party  who  entrusted  him  with  it;  for  Blyih  may  be 
regarded  as  the  mere  agent  of  the  depositor,  as  well  as 
of  the  bankrupt.    In  point  of  law,  I  am  therefore  of 
opinion,  that  this  money  must  be  repaid  to  the  peti- 
tioner Solomons:  and,  that  justice  and  equity,  on  the 
present  occasion,  go  hand  in  hand  with  the  law,  I  think 
no  person  can  have  one  moment's  doubt. 

Sir  J.  Cross.— The  assignees  have  certahdy  adopted 
the  money  of  the  petitbner,  as  that  of  the  bankrupt's, 
in  their  mode  of  dealing  with  it,  in  regard  to  the  lien 
claimed  by  Blyih.  They  are  therefore  responsible  for 
it.  Behind  the  back  of  the  petitioner,  they  make  an 
arrangement  with  Btyth^  that  he  shall  keep  the  peti- 
tioner's inoney,  and  pay  over  other  monies  to  them,  the 
assignees.  And  now  they  come  into  this  Court  and 
say,  we  have  not  the  money,  it  is  in  the  hands  of 
Blyth ;  go  and  seek  his  representatives.  Then,  after 
all  the  previous  discussions  of  the  last  case,  a  new  point 
in  thb  is  started  by  the  assignees,  namely,  that  the 
petitioner  here  has  not  identified  the  notes ;  and  it  is 
argued,  that  if  an  action  of  trover  had  been  brought  for 
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IS8S,  the  notesi  it  must  have  failed  for  want  of  identification. 
Ex  parte  But  could  not  the  petitioner  have  brought  an  action  for 
"^"^  ^^  money  had  and  received? — a  form  of  action  adopted  by 
the  Courts  of  Common  Law,  on  the  principles  of  the 
Courts  of  Equity.  If  the  money  had  passed  out  of 
BlytKs  handsi  before  the  petitioner  countermanded  the 
transmission  of  it,  the  right  of  the  petitioner  to  reclaim 
it  might  have  admitted  of  some  doubt.  But  it  is  proved 
to  have  remained  in  his  hands  at  the  time  of  such 
countermand;  and  I  have  therefore  no  hesitation  in 
saying,  that  it  ought,  ex  tequo  et  bono,  to  be  restored  to 
its  rightful  owner,  the  petitioner. 

Sir  G.  Rose.— I  think  this  petition  is  clearly  sustain* 
able,  both  on  principles  of  law  and  equity.  If  an  action 
of  trover  for  these  notes  had  been  brought  against 
Blyih  by  the  petitioner,  can  there  be  a  doubt  but  that 
the  refusal  to  re-deliver  them  would  have  been  evidence 
of  a  conversion?  Or  suppose  a  bill  had  been  filed 
against  him,  to  restrain  him  from  parting  with  the 
notes,  can  it  be  doubted  that  an  injunction  would  have 
been  granted?  When  the  first  petition  of  Ex  parte 
Cunningham  was  presented,  the  act  of  bankruptcy 
was  taken  to  have  been  committed  by  Maberly  on  the 
0d  January;  and  as  the  relation  of  principal  and  agent 
between  Maberly  and  Blyih  was  consequently  deter- 
mined firom  that  time,  Blyih  could,  of  course,  do  no 
further  act  as  agent,  and  therefore  could  not,  as  in  that 
character,  pay  over  the  money.  It  is  now  contended, 
that  the  act  of  bankruptcy  was  not  committed  until  the 
26th  January.  But,  in  the  petition  now  before  the 
Court,  nothing  turns  upon  the  time  when  the  act  of 
bankruptcy  was  committed.    Maberly  stops  payment 
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on  the  8d  January^  the  intelligence  of  this  fact  reaches  1835. 
Edinburgh  on  the  4th  January;  and  just  before  the  ETparte 
news  arrivesy  the  petitioner  delivers  to  Blyth  1851.  in  So»*o»«on8. 
notes,  to  be  remitted  by  him  to  London.  If  these 
notes  had  been  actually  remitted  by  him  to  Maberly, 
previous  to  any  countermand  by  the  petitioner,  then  I 
agree  that  the  money  could  not  have  been  recovered 
£ron^  Maberltfs  assignees;  but  the  petitioner  would 
have  been  obliged  to  prove  his  debt  under  the  fiat. 
But  how  stands  the  fact?  Before  the  post  leaves 
Edinburgh  on  the  4th  January,  the  petitioner  gives  a 
notice  of  countermand.  This,  therefore,  operates  as  a 
species  of  stoppage  in  transitu:  for  notes  in  this 
respect  are  not  difierent  from  other  chattels;  and  the 
owner  has  a  right  to  stop  them  before  their  actual 
transmission.  But  the  circumstances  of  this  case  are 
still  stronger  in  favour  of  the  petitioner.  Blyth  accepts 
the  nodce  of  countermand ;  he  acts  in  obedience  to  it, 
and  retains  the  notes  in  his  hands;  and,  by  so  retaining 
them,  they  continue  subject  to  the  equities  which  ori- 
^nally  attached  to  them.  Proceedings  are  instituted 
against  Blyth  by  the  petitioner  in  the  Scotch  Courts; 
and  if  the  assignees  had  not  intervened,  I  think  we 
may  presume  that  the  petitioner  would  have  recovered 
these  notes.  But  the  assignees  put  in  a  claim,  not  to 
these  notes  specifically,  but  to  all  the  property  in 
BlytVs  hands,  as  the  agent  of  Maberly.  And  the 
result  of  the  proceedings  in  the  Court  in  Scotland  is, 
that  the  assignees  take  all  the  property  in  the  hands  of 
Blyth,  as  the  agent  of  Maberly,  including  these  notes, 
or  their  equivalent;  and  that  any  question  of  prefer- 
ence was  to  be  determined  under  the  proceedings  in 
bankruptcy  in  England.    The  whole  of  this  property, 
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then,  is  to  be  administered  by  the  assignees,  sub)ect  to 
the  claim  of  the  petitioner;  which,  in  whaterer  way  we 
view  it,  is  sustainable,  both  in  law  and  equity.  They 
would  have  been  liable  in  trover,  on  the  ground  of  a 
oonversion  of  the  property,  by  dealing  with  it  under  the 
order  of  the  Court  of  Session  $  and  in  equity,  or  bank- 
ruptcy, they  are  equally  accountable  for  its  value ;  for 
by  the  effect  of  their  arrangement  wi&  Bljfth,  the 
estate  of  the  bankrupt  is  benefited  to  the  amount  of 
these  notes,  which  the  assignees  permitted  him  to 
retain  under  his  claim  of  8et-off«  They  have,  Aere- 
fore,  taken  upon  themselves  a  trust,  which  they  cannot 
now  rejecti  nor  can  they  shelter  themselves  under  the 
pretext,  that  the  notes  in  questi<Ai,  by  reason  of  their 
compromise  with  Blyiht  have  never  come  to  their  hands« 


The  like  Order  was  made  in  this  case,  as  in 
that  of  Ex  parte  Cunningham;  for  which  see 
anlej  p.  70.  (a) 

(a)  See  hIjio  £s  jMrM  BtfM«r,  pail,  ^.  S7. 


Ex  parte  Robert  Wylie.— In  the  matter  of  John 

Wettmintter,  MabERLY. 

June  5. 

The  same  Order  THIS  was  another  petition  in  theaame  faankruotov« 

made  as  m  £x  tr^^j* 

parte  Cunning-   presented  Under  the  like  circumstances,  as  in  Eic  parte 

Aam.p. 58.  The  ^        .      ,        ,,.        _.,  * 

notes  in  this  y^mmtignam[0).  The  only  variation  in  the  facts  was, 
^rb/ihT^fs-  *h**  *  s^ro  of  208/,  3#,,  in  notes  and  cash,  was  on  the 
Janu'a^"!  to^a"^  ?^^  January  183^  delivered  by  tlie  petitioner  to  tlie 
^nK  gI^'  Iwntrupt's  agent  at  Glasgow,  for  the  purpose  of  being 

gow,  who  re-  ,..     . 

iDitted  them  on  (*>  ^"'«'  ^  »• 

the  4th  to  the  banker's  manaiing  agent  at  Edinburfh, 


Mr.  BeiieU  appealed  for  the  petitioner. 

Mr*  SwamaiMi  and  Mr.  Maniagu,  for  the  nisigneet^ 
conteiidedy  ai  in  the  last  case,  that  as  the  notes  were 
not  identified,  the  petitioner  eould  only  prove  under 
the  fiat,  or  maintsin  an  action  against  the  bankmpt'a 
agent  Sat  the  amount  of  Hie  notes;  they  also  oon« 
tended,  as  before,  that  there  was  no  evidence  that  the 
notes  in  question  ever  reached  die  hands  of  the  assig* 


EBSKimB,  C.  J.~It  is  admitted  by  the  assignees,  in 
the  proceedings  in  the  Scotch  Court,  that  the  notes 
were  then  in  the  hands  of  Bhfih,  the  bankrupt's  agent 
at  Edinburgh;  and  the  case  is  really  very  like  that 
nhich  Mr.  Justice  Orose  once  animadverted  upon,  of 
one  man  trying  to  pay  his  own  debt  with  the  money  of 
another.  The  specified  purpose,  for  which  these  notes 
were  deliveied  by  the  petitioner  to  the  bankrupt's 

(a)  There  was  another  caae  of  £x  parte  Dmridton,  precisely  aunilar  in  iti 
di^oMtaooeik  The  petitioner,  on  (he  4th  Jannary  ld92»  paid  into  one  of 
tlMhaakiapi'abraiiehbMikaatDvndeetheiam  of  lOSi.  8i.M«  inBcoleli 
bank  notes,  and  another  sum  of  72Z.  61. 6d.  in  Bank  of  Eogland  notes,  which 
were  on  the  following  day  sent  by  the  Dundee  agent  to  Blyth  at  £din- 
hvr^h. 


Wytu. 
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remitted  to  London,  in  order  to  retire  an  acceptance  of  IBBd. 
the  petitioner  of  tiie  same  amount,  which  was  payable  j^  p^fg 
at  die  bankrupt's  banking**hou8e  in  London;  and  thai 
on  the  fcAowing  day  the  Glasgow  agent  transmitted 
the  notes  in  a  pareel  by  the  mail  to  Bfyikf  at  EkUn« 
bui|^.  In  this  case  also,  aa  in  JSa:  parte  Soknumip 
there  was  no  express  identification  of  tiie  notes(a). 


84  CASES  IN  BANKRUPTCY. 

1833:  agent  at  Glasgow,  was  not.  attained,  and  could  not  be 
£jp™tg  attained,  on  account  of  Maherltfs  bankruptcy.  Theref 
^^"''  is  no  question  but  that  the  assignees  exercised  a  domi* 
iiion  over  these  notes,  and  dealt  with  them  as  the  pro- 
perty of  the  bankrupt;  and  that  justice,  zs  well  as  law, 
requires  that  the  money,  if  they  have  not  the  notes  in 
their  possession,  should  be  paid  by  the  assignees. 

Sir  J.  Cross. — The  assignees  stopped  this  money  in 
the  hands  of  Blyth  from  being  paid  over  to  the  peti- 
tioner; and  they  do  not  deny,  that  they  have  either  got 
it,  or  received  value  for  it.  They  claimed  it  as  their 
own  in  the  Court  of  Session  in  Scotland,  and  they  do 
not  state  what  has  become  of  it*  The  plea  now  urged 
by  the  assignees,  of  there  being  no  identification  of  these 
notes,  is  unworthy  of  respectable  men,  after  the  daim 
which  they  insisted  upon  in  the  Court  of  Session. 
There  is  no  difference  between  this  and  the  former 
cases.  The  assignees,  in  settling  an  account  with  Blyth, 
allowed  him  to  retain  these  very  notes,  for  which  they 
had  credit  given  to  them  in  the  account*  This,  there^ 
fore,  is  substantially  the  same,  as  if  they  had  received  the 
money.  I  must  beg  to  observe,  that  as  no  question  of 
law  or  equity  has  been  argued  before  us  on  the  present 
Occasion,  there  can  be  no  pretence  in  this  case  for  any 
right  of  appeal;  and  I  wish  it  to  be  understood^  in 
future,  that  when  any  case  is  proposed  to  be  sent  from 
this  Court  to  another  tribimal,  by  way  of  appeal,  I»  for 
one,  shall  expect  that  some  point  of  law,  or  equity,  shall 
be  specified,  which  was  urged  before  us  in  the  argu« 
ment  of  the  case  (a). 

(a)  By  the  third  section  of  the  Bankruptcy  Court  Act,  1  &  2  Will.  4.  c. 
66.|  it  is  declared  that  the  matters  heard  and  determined  in  the  Court  of 


Wylxb, 
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Sir  6.  Robs. — The  only  point  for  us  to  consider  on  1833. 
the  present  occasion  is^  whether  this  case  differs  mate*  ETmrte 
riaUy  in  its  circumstances  from  those  we  have  abeady 
decided;  for  I  have  heard  nothing  in  the  shape  of 
argument,  that  induces  me  to  think  that  those  cases 
have  not  been  determined  according  to  principles  of 
equity.  When  the  first  case  came  before  us,  the 
point  was  raised  on  the  act  of  bankruptcy,  as  being 
committed  on  the  2d  of  January.  It  is  stated  now,  that 
it  was  not  committed  before  the  26th  of  January. 

Reriew  ahaU  be  "  subject  to  an  appeal  to  the  Lord  Chancellor  on  matters 
of  law  and  equity,  or  on  the  refusal  or  admission  of  evidence,  only ;  and  in 
all  cases  of  appeal  to  the  Lord  Chancellor  by  virtue  of  this  act,  such  appeal 
shall  be  on  a  special  case,  and  in  no  other  mode  whatsoever,  except  the 
Lord  Chancellor  shall,  in  any  case,  otherwise  direct ;  which  special  case 
shall  be  approved  and  certified  by  one  of  the  judges  of  the  said  Court  of 
Review."  In  the  report  of  £r  parte  Cunnmgham,  in  1  Mont.  £c  B.  284, 
Mr.  Montagu  contended  in  argument,  that  the  latter  part  of  this  clause  of 
the  statute  merely  prescribes  the  mode,  in  which  the  right  of  appeal  shall  be 
enforced,  and  does  not  extend  to  give  a  power  to  the  Court  to  refuse  to 
certiiy  that  the  case  is  a  proper  subject  of  appeal.  And  he  adds,  that  when 
the  special  case  in  this  matter  was  afterwards  argued  before  the  Lord  Chan- 
cellor, his  Lordship  said,  "  I  perceive,  that  the  judges  of  the  Court  of  Re- 
view thought  they  might  exercise  a  discretion  as  to  the  suitor's  right  to 
appeal.  This  appears  to  me  to  be  erroneous.  They  have  no  such  right." 
Ndw,  with  all  due  respect  for  this  decision,  it  is  difficult  to  understand, — 
when  a  statute  confines  the  right  of  appeal  to  "  matters  of  law  and  equity, 
&C."  and  directs  that  the  special  case  (which  it  prescribes  as  the  form  of 
the  appeal)  "  shall  be  approved  and  certified  by  one  of  the  judges,'' ^why 
the  judge  may  not  exercise  a  ducretiofi  in  deciding,  whether  the  question  is, 
or  is  not,  a  matter  of  law  or  equity,  and  why  he  may  not  refuse  to  certify,  if 
he  thinks  it  is  not  a  matter  of  law  or  equity.  Approbation,  one  would 
imagine*  ex  vi  terwtini,  implies  some  sort  of  diicretion  to  be  exercised  by  the 
peison  who  is  authorized  to  approve — some  sort  of  capacity  to  agree,  or  dis- 
agree— some  power  of  acceptance,  or  rejection.  And  it  would  be  perfectly 
mgatory  in  the  statate,  first  to  limit  the  suitor's  right  of  appeal  to  certain 
matteis,  and  then  direct  the  spedal  case  to  be  submitted  to  a  judge  for  his 
appnbaiim,  if  the  judge  had  no  power  to  ditapprove  of  the  statement  in 
tbe  case,— H>r  to  decide,  upon  his  own  responsibility,  that  the  case  itself 
was  not  a  proper  subject  of  appeal. 


WtUB. 
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19 AS.  But,  as  I  observed  before  in  Ew  parte  S6lomoni,  I  do 
St  f$m  °o^  think  any  thing  turns  upon  that  fact.  The  simple 
question  on  this  petition  iS|  whether  these  notes  ever 
passed  to  the  assignees.  It  appears,  that  they  were 
delivered  to  ofur  agent  of  Maberl^s  at  Glm$gaw,  and 
were  transmitted  by  him  to  anoiher  agent  at  Edin- 
burgh ;  and  that  die  interdict  obtained  in  the  Scotch 
Court  specifies  these  very  notes  as  being  in  the  hands 
of  Blyth,  the  Edinburgh  agent,  and  directs  them  to  be 
handed  over  to  the  assignees.  We  must  take  it,  there* 
fore,  that  the  notes  have  reached  the  hands  of  the 
assignees ;  and  they  are  bound  to  deliver  them  up,  or 
pay  over  the  amount  to  the  petitioner* 

The  like  Order  was  made  as  in  Ex  parte 
Cunningham,  for  which  see  ante,  p.  7(K(a) 

(a)  There  wts  another  case  of  £x  parU  Brown,  in  which  the  Court  came 
to  a  like  decision.  The  only  difierenee  in  the  facts  of  that  case  was,  that 
the  petitioneri  in  exchange  for  the  notes  paid  by  him  into  the  branch  bank  at 
Giatgow,  received  from  the  agent  there  a  chepie  on  the  branch  bank  at  Ediit- 
hurgh;  bat  the  Court  thought  that  the  cheque,  given  under  these  ciieumstances, 
was  nothing  but  waste  paper,  and  did  not  vaiy  the  rights  of  the  petitioner. 
In  another  case  of  Ex  parte  Watton,  it  was  alleged  by  the  counsel  for  the  as- 
signees, that  the  parcel  containing  the  notes  was,  on  its  way  from  Glasgow 
to  Edinbuigh,  stolen  by  a  clerk  of  Blyth  before  it  reached  its  destination, 
and  that  these  notes  therefore  could  never  have  come  to  the  possession  of  the 
assignees.  The  Chief  Judge  was  disposed  to  think  that  this  circumstance 
might  make  a  distinction  in  the  case ;  but)  as  the  assignees  were  not  furnished 
with  satisfactoiy  proof  that  the  notes  paid  in  by  the  petitioner  at  Glasgow 
were  in  the  identical  parcel  that  n^as  stolen,  the  case  was  ordered  to  stand 
over,  to  enable  the  assignees  io  adduce  evidence  of  that  fact.  No  further 
evidence,  however,  was  ever  produced)  and  therefore  the  same  order  was 
made  as  in  the  former  cases. 
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1833. 


Ex  parte  A.  B.  Belcher  and  others.— In  the  matter  j^y22m^^i, 

of  John  Maberi^y.  ""c^,^. "uid^' 

rp  Chancellor. 

IHIS  was  an  appeal  by  the  asaignees  of  the  bankrupt  The  Onler  made 
firam  the  decision  of  the  Court  of  Review  in  the  case  of  Cumu!^kL, 
&  pane  Cfmninghamia).    The  special  case  stated  iZL^t 


the  same  facts  as  are  contained  in  the  former  ^^^^^^^ 
report  of  that  case.    The  question  for  the  decision  of  <^^'*  , 

*^  ^  On  an  appeal 

die  Lwd  Chancellor  was^  whether  Messrs*  Cunningham  in  bankruptcy, 

the  appellant's 

$od  Umnier,  the  petitioners  in  the  former  case,  were  coansei  are  en- 

.  titled  to  open 

•ntided  to  recover  from  the  assignees,  or  the  estate  of  the  case. 
Che  hankrupty  the  sum  of  305/.  15#.  which  was  the  sub« 
jeet  of  the  former  Order. 


Mr.  Kntghtf  who  appeared  as  the  leading  connsel 
for  the  respondents,  contended  that  he  was  entitled  to 
open  <he  apped ;  as  the  present  respondents,  Cun^ 
ningham  and  Hunter,  were  the  original  petitioners* 

Lord  Brougham,  C. — ^Whatever  may  be  the  practice 
in  oth^  cases,  it  is  the  constant  practice  in  bankruptcy 
ht  ihe  appellant  to  be^n$  the  same  course  was  adopted 
in  &  parte  Momli  (6). 

Sk  Edward  Sugden,  Mr.  Swansion,  and  Mr*  Mon-^ 
lagUy  appeared  in  support  of  the  appeal.  .  The  ques- 
tions raised  on  this  appeal  are, — 1st.  Did  the  assignees 
ever  receive  the  notes  paid  to  Bfyth  by  CunningAam 
and  Bonier  t    2d.  If  the  assignees  did  receive  these 

(o)  See  mU9,  p.  66.  {h)  %  Dea.  k  C.  419. 
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]^^-        notes>  have  Cunningham  and  Hunter  a  right  to  recover 
£x  parte      the  amount?    The  second  question  depends^  of  course, 
and  others,     upon  the  affirmative  of  the  first. 

With  respect  to  the  Jirst  question^ — it  is  the  settled 
hiw  of  this  Court,  that  trustees  are  not  chargeable  with 
any  money  except  what  they  actuaUy  receive,  or  which^ 
but  for  their  wilful  default,  they  might  have  received* 
The  order  of  the  Court  of  Review  proceeds  on  the 
ground,  not  that  the  assignees  are  to  be  charged  with 
money  they  have  not  received,  and  which  but  for  their 
wilful  default  they  might  have  received, — but  that  the 
assignees  have  actually  received,  in  legal  construction, 
the  sum  in  question.  Now  we  contend  that  the  as- 
signees have,  neither  actually,  nor  by  legal  construction, 
received  one  farthing  of  this  money.  On  the  4th  of 
January  1832,  when  this  money  was  paid  in  to  Blyih 
at  Edinburgh,  and  when  he  received  notice  that  Ma* 
berly  had  stopped  payment, — which  notice  was  not  re- 
ceived  till  three  o'clock  in  the  afternoon  of  that  day, 
Blyth  was,  at  that  moment,  a  creditor  of  Maberly  for 
499/.  5s.  6d.,  after  giving  credit  to  Maberly  for  this 
sum  of  305/.  I5s.  so  paid  in  by  Cunningham  and 
Hunter.  Subsequently  to  the  4th  of  January,  Blyth 
received  from  different  agents  of  the  bankrupt  in  Scot- 
land, the  sum  of  2877/.  Os.  7d.;  against  which  sum  he 
claimed  a  right  to  set  off  the  balance  due  to  him  of 
409/.  58.  6d.  In  consequence,  however,  of  the  order  of 
the  Court  of  Session,  an  account  was  settled  between 
the  assignees  and  Blyth ;  and  the  result  was,  that  the 
assignees  admitted  they  could  not  prevent  Blyth  from 
setting  off  the  305/.  15^.;  and  Blyth  admitted,  that  he 
could  not  set  off  the  499/L  5^.  6d.  from  the  2177/.  0*.  7c/.  j 
which  last-mentioned  sum  Blyth  therefore  paid  the  as- 
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signees  accordingly,  (a)     Whateyer  may  be  the  de-       IS3S. 
mand,  then,  which  either  Cunningham  and  Hunter,  or      cT^te 
the  assignees  of  Maberly,  may  have  against  Blyth,  it     ^^^^^ 
cannot  be  said,  that  the  assignees  have  received  this 
sum  of  305i.  ld««,  or  any  part  of  it. 

But  supposing  the  Court  should  be  of  opinion^  that 
the  assignees  have  received  these  notes,  have  Cunning' 
ham  and  Hunter  a  right  to  recover  the  amount?  This 
will  depend  upon  their  right  to  receive  it  from  Blffth ; 
and  their  claim  against  Blyth  is  founded  on  the  erro- 
neous supposition,  either  that  payments  made  to  an 
agent,  before  notice  that  his  principal  has  stopped  pay« 
ment,  are  voidable, — or  that  this  suni  of  305/.  ISs.  must 
be  considered  in  the  nature  of  a  short  bill,  although  it 
was  expressly  paid  to  Blyth  in  consideration  of  an  under* 
taking  that  Maberly  should  pay,  not  the  specific  notes, 
but  the  amount  of  them,  in  London.  Now  can  it  be  con- 
tended, that  any  payment  to  an  agent  is  voidable,  which 
is  made  before  notice  of  the  stoppage  of  his  principal? 
In  the  present  instance,  business  to  a  great  extent  in 
Edinburgh  was  transacted  by  Blyth,  between  the  2d  of 
January,  when  Maberly  stopped  payment, — and  three 
o'clock  on  the  4th,  when  he  had  notice  of  the  fact.    Are 

(a)  The  state  of  the  final  account,  as  settled  between  hlyik  %nd  the 
aasignees,  was  as  follows  :-• 

Jamn  Blytk, 

Cb.  £.     f.  d* 

Cash 3619  11  6 

Do 306  15  0 

Paid 2106  19  6 

Do.     499    6  6 

Costs  93  15  6 

Stamps,  &c 177    0  1 

6802    7     1  6802    7    1 


Dr. 
Eeoeired  before  Ma- 
herlff  stopped  pay- 

£.     1. 

S619  11 

305  15 
2877    0 

d. 
6 

Do.  after   stoppage, 

but  before  notice.. 

Do.  after  notice  .  • . . 

0 
7 
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IMS.       ^  payments  made  by  him  in  this  interval  to  be  held 
^      T        vaUd^  and  the  receipts  considered  Toidi  although  the  very 

JE1C  puiB 

Belcbi  E  payments  made  by  him  may  have  been  wholly  out  of  those 
leceipts  t  But  the  questtoui  whether  Cmmingham  and 
Hunter  could  recover  the  amount  of  these  notes  firom 
Bfyih,  was  never  raised  before  the  Court  of  Review,  as 
he  was  not  before  that  Court  to  protect  his  own  in- 
terests; and,  for  the  same  reason,  it  is  submitted  that  the 
question  cannot  be  gone  into  on  the  present  occasion. 

It  has  been  said,  however,  that  the  account  between 
Blyth  and  Maberfy'n  aesignees  was  settled  behind  die 
backs  of  Cunningkam  and  HtmUr^  and  that  thdr  in- 
terests have  been  injured  by  it  But  diey  had  no  right 
to  interfere  with  the  assignees  obtaining  from  Blyih  the 
balance  legally  due  from  him  to  Maberlff*a  estate ;  nor 
could  any  settlement  of  account  between  the  assignees 
and  Blifih  afflect  any  claim  against  him  by  Cunningham 
and  HwUer^  Suppose  Cunningham  and  Hunier  brought 
an  action  against  him  to  recover  the  amount  of  these 
notes,  could  he  plead  in  bar  to  the  action  that  he  had 
settled  the  account  between  him  and  the  assignees, — 
that  the  amount  of  the  notes  paid  to  him  by  the  plain- 
tiff in  the  action  formed  an  item  in  that  account,— and 
that  he  had  paid  over  the  balance  to  the  assignees? 
How  can  the  admission  of  the  assignees  of  BlytK^ 
right  of  lien  against  them  prejudice  the  rights  of  third 
persons^  against  whom  Blyth  has  no  lien  whatever? 
Andi  iodeedi  tb^  order  of  the  Court  of  Session  has 
been  framed  with  such  caution,  that  it  does  not  decide 
any  thing  which  can  in  the  remotest  degree  affect  the 
rights  of  Messrs,  Cmi^dngham  and  Hrnnier,  or  those  in- 
deed of  any  other  parties  than  Blyth  and  the  assignees. 
But  independently  of  these  objections  to  the  order,  it 
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seems  also  very  doubtful^  whether  the  Court  of  Review        1B#3» 
had  jurisdiction  to  make  it.    It  will  be  observed,  that      ^TfMi 
die  order  is  not  for  a  return  of  the  speoiflc  notes,  but     ^''^Smti* 
Ibr  the  payment  of  the  sum  of  305/.  15f«;  which  ia 
beyond  die  jarisdiction  exercised  by  tb^  Court  in  the 
case  of  short  bills. 

But,  as  we  say,  Uie  notes  delivered  by  Ctmningham 
and  Hunier  to  Blyih  have  never  reached  the  hands  of 
the  ass^ees ;  and  as  there  is  nothing  in  the  dealings 
between  Blgih  and  the  assignees,  to  entide  Crnming" 
ham  and  Co*  to  claim  the  amount  from  the  assignees, 
we  submit,  that  the  decision  of  the  Court  of  Review  in 
this  matter  is  erroneous,  and  that  Messrs.  Cumimgham 
and  HtnUer  cm  only  prove  under  the  fiat,  with  the 
bankrupt's  other  creditors. 

Mr.  Knight,  Mr.  Bethell,  and  Mr.  Paynier,  ap- 
peared for  the  respondents.  In  regard  to  the  objec* 
tion  made  to  Ae  jurisdiction  of  the  Court  of  Review> 
because  the  order  calls  upon  the  assignees  to  pay  the 
amount  of  the  notes,  instead  of  requiring  them  to 
retmm  the  specific  notes  to  Cunningham  and  HwUer^ 
as  in  eases  of  short  bills, — ^we  contend,  that  the  Court  of 
Review  has  ample  jurisdietfon  to  make  such  an  order 
upon  assignees;  Although  in  the  case  of  a  stranger  to 
die  fiat,  die  objection  might  perhaps  hold  good. 

Then,  widi  respect  to  the  objeetwn  that  Blyth  is  a 
necessary  party  to  this  proceeding,  apd  ought  to  have 
been  before  the  Court; — ^we  say,  that  Blyih  being  ilfcak 
berths  agent,  he  and  MabwUf  are  the  same  person  in 
l^al  liability;  eonsequently,  it  ia  quite  sufficient  that 
Mmberiff  is  before  die  Court. 

But  tim  nmrits  of  the  case  are  involved  ia  these 
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1833.       simple  questions: — L  Would  not  Cunningham  and 
Ex  parte      Hunter  be  entitled  to  recover  these  notes  from  Blyih, 
and^m«     if  they  bad  remained  in  his  hands?    S.  Have  not  the 
assignees,  by  the  arrangement  they  have  made  "with 
Blythi  taken  upon  themselves  the  whole  of  his  liabi- 
lities? 

Firstj  as  to  the  liability  of  Blt^ih  to  return  these 
notes*  Where  a  customer  pays  in  short  bills  to  a 
country  banker,  who  is  in  the  habit  of  remitting  such 
bills  to  a  London  banker  as  a  security  for  advances^ 
.  and  the  country  banker  becomes  bankrupt;  the  cus* 
tomer  is  entitled  to  claim  the  amount  of  the  bills,  out 
of  such  surplus  of  the  proceeds  as  remain  in  the  hands 
of  the  London  banker,  after  satisfying  his  lien.  This 
was  decided  by  Lord  Lyndhurst  in  Ex  parte  ArmU- 
stead  {a).  In  the  present  case,  however,  the  notes 
were  deposited  with  Blyth  by  Cunningham  and  Hun* 
ter^  in  utter  ignorance  of  the  stoppage  of  Maberly^ 
upon  a  contract  which  had  wholly  failed  at  the  time 
of  the  deposit;  the  contract  being,  that  Blyth,  as  the 
agent  of  Maberly,  should  remit  the  amount  to  Jfa- 
berly's  bank  in  London.  But  in  consequence  of  Ma' 
berly's  failure,  the  exbtence  of  BlytKs  agency  ceased 
with  the  stoppage  of  the  bank  in  London;  so  that  the 
contract^  which  was  made  for  a  particular  purpose^ 
failed  from  the  very  beginning;  for  Blyth  was  no 
longer  an  agent  authorized  to  receive,  or  to  remit. 
The  case  of  JSx  parte  M'Gae{b),  shows  what  is  the 
established  law  on  this  subject,  namely,  that  a  contract 
made  in  ignorance  of  a  fact,  which  is  the  foundation  of 
the  contract,  is  not  permitted  to  stand*  In  that  case^ 
bills  of  exchange  were  paid   into  a  bank  of  four 

(a)  2  Q.  &  J.  371.  (b)  2  Roee,  376;  19  Ves.  607. 
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partners,  after  the  bankruptcy  of  three  of  them,  but  183d. 
before  the  bankruptcy  of  the  fourth;  and  it  was  held,  Expute 
that  the  assignee,  under  a  commission  against  the  four  ^od'otheni. 
partners,  was  not  entitled  to  retain  the  bills.  The  same 
reason,  which  Lord  Eldon  gave  for  his  decision  in  that 
case,  applies  with  equal  force  to  this;  the  considera- 
tion  failed,  upon  which  alone  the  bills  were  parted 
with*  If  Blythf  when  he  received  these  notes,  had 
known  of  Maberly'%  failure,  he  would  haye  been  guilty 
of  a  gross  fraud;  for  he  would  have  received  them  under 
the  false  pretence  of  remitting  them  to  a  solvent  bank  in 
London,  which  he  previously  knew  had  stopped  pay* 
ment;  and  in  such  case  the  contract  would  have  been 
▼oid,  on  the  ground  of  fraud..  Gladstone  v.  I[adwen(a), 
Read  y»  Huickinson{b\  Toovey  v.  Milne{c)*  But,  in 
this  case,  the  deposit  was  recalled  the  very  moment  the 
stoppage  was  known.  The  property,  therefore,  never 
passed  to  Blythj  or  Maberly;  nor  could  Blyth  acquire 
any  Hen  on  the  notes,  by  a  wrongful  detention  of  them 
firom  their  lawful  owners.    Buchanan  v.  Findlay{d). 

It  has  been  contended  by  the  other  side,  that  the 
transactions  on  the  morning  of  the  4th  January,  before 
Blyih  received  notice  of  MaberUfn  failure,  were  all 
valid;  and  that  there  is  no  difference,  in  this  respect, 
between  his  payments  and  receipts.  But  there  is  a 
Macy  in  this  argument*  It  is  the  equity  of  the  payee 
alone,  that  would  render  such  payments  good*  For  if 
a  man  pays  money  to  a  bankrupt^  of  whose  bankruptcy 
he  is  ignorant,  that  money  cannot  be  retained;  as  it 
was  fraudulent  in  the  bankrupt  to  receive  it(e)*    In 

(a)  1  M.  &  &  617.  (b)  3  Camp.  352. 

(f)  2  B.  &  Aid.  682.  (d)  9  B.  &  C.  738. 

(e)  Thi9  position  is  too  general,  and  requiies  some  qualification^    It  is 
only  where  money  i^  paid  (or  rather  (2e/to«r«c2)  upon  a  trutt  to  a  bankrupt. 
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1%SB.  this  CAM,  however,  we  say  diat  the  agency  of  Bfyik 
^^^^  had  wholly  ceased  from  the  £d  Jaiiiiai7,^--the  day  when 
^f^?^  Maberhf  wtote  to  him  to.  discontinue  the  bnsineu, — 
notwithstanding  the  letter  was  not  received  by  Bljfik 
until  the  afternoon  of  the  4th  January.  In  SaUe  ▼• 
FeUd  (a)y  where  a  vendee  of  goods,  by  a  letter  to  his 
agenti  dated  before  the  deEvery  of  the  goods,  but  not 
received  by  the  agent  until  after  the  delivery,  counter* 
maoded  the  purchase,  stathig  that  he  was  ruined  in 
consequence  of  several  failuresi— and  the  vendor,  upon 
the  letter  being  shown  to  him,  said  that  he  was  willing 
to  take  back  the  goods, — it  was  held,  that  the  contract 
was  rescinded  from  the  date  of  the  letter,  that  the 
goods  were  consequently  revested  in  the  vendor,  and 
that  the  assignees  of  the  vendee  (who  had  become  bank- 
rupt) were  not  entitled  to  retain  them.  And  the  same 
principle  was  acted  upon  in  the  case  of  Biehardsim  v. 
OoMi{b).  It  is  dear  therefore  that  EhftVu  authority, 
as  Maberly^B  agent,  to  continue  the  business  of  the 
bank  at  Edinburgh,  had  been  revoked  two  days  before 
he  received  these  notes  of  Cummgham  and  Hunier; 
and  that  they,  having  paid  them  to  him  under  the 
mistsken  notion  that  he  still  continued  to  be  such 
agent,  have  a  right  to  recover  them  back.  Imme* 
diately  they  hear  of  Mdberltfn  failure,  and  whOst  the 
notes  were  still  in  BlyiKs  possession,  they  give  him 
notice  not  to  part  with  them,  and  obtain  an  interdict 
for  that  purpose  from  the  Scotch  Court  \  and  a  short 

bjT  a  ptr^  who  ii  igiMAst  of  the  btttkniptcyi  that  tht  mosey  can  be  leoo* 
vered  back.    The  payment  of  a  J«6r  to  the  bankrupt,  under  these  circum- 
stances, would  be  good,  under  the  provisions  of  the  eighty-second  section 
of  the  Bankrapt  Act. 
.   («}  6  Tenn  Rep.  211.  (h)  3  Bos.  Ac  Pol.  119. 
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time  afterwaTd%  whikt  Blytb  retains  the  actual  potx       ISdd. 
■ettkm  of  the  tiotes^  the  fiat  issues  against  Maberhf.      -gxpu^ 
There  can  be  no  doubts  therefore,  that  Cunningham     J^^?f "^ 
9nd  Hunter  were  entiiled  to  recover  these  notes  out  of 
the  hands  of  Blyih. 

Then,  let  us  consider  the  effect  of  the  arrangement 
between  Blyih  and  the  assignees.  In  tiie  suit  instil- 
luted  by  the  assignees  against  Blyth  in  Scotland^  the 
Court  of  Session  ordered  that  he  should  pay  to  the 
assignees  "  the  whole  bank  notes  and  other  monies 
and  effects  in  his  hands,  as  agent  for  J*  Maberly, 
afler  deducting  in  the  meantime  the  sum  of  44i24fl.  ISt., 
for  which  be  claims  a  right  of  retention ;  and  reserved 
to  all  parties  their  respective  rights  and  claims  of  pre* 
ftrenccj  to  be  insisted  on  in  due  form  of  proceeding  in 
England."*  Now,  after  deducting  this  sum  from  the 
ftrods  in  his  hands,  the  balance  which  the  assignees 
would  be  entitled  to  receive,  under  this  order,  was 
SS77/,  I6$*ld.  But  by  an  arrangement  made  between 
them  and  Blif$h,  he  pays  to  the  assignees  S697/L  Os.  7ii]  * 
trbeieaay  if  the  order  of  the  Court  of  Session  had  been 
klUawedf  they  would  only  have  received  S377/.  15«.  Id) 
so  ttiat  die  assignees,  by  this  arrangementi  obtain  from 
Bfyih  319/.  Bs.  6d.  more  than  they  were  entitled  to, 
under  the  order  of  the  Court  of  Session.  They  now 
stand,  therefore,  completely  in  BlfftK%  shoes,  and  have 
made  themselves  responsible  for  the  whole  of  his  liabi- 
lities. Messrs.  Cunningham  and  Hunier  were  referred 
by  the  order  of  the  Scotch  Court  to  the  Court  of  Bank- 
ruptcy in  England,  on  the  ground  that  their  rights  and 
claims  would  be  here  most  properly  discussed  and 
determined ;  and  therefore  it  would  be  absurd  to  main- 
tsin,  that  they  must  now  go  back  again  to  Scotland,  and 
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1839,  ^^^  Blytk,  when  they  have  an  equal  claim  here  against 
the  assignees.  In  conclusion,  we  submit,  that  the  legal 
Belcher  effect*  of  the  arrangement  which  the  assignees  have 
come  to  with  Blyth,  is  to  make  his  debt  their  own; 
and  that  Messrs.  Cunningham  and  Hunter,  having  been 
no  parties  to  this  arrangement,  are  entitled  to  recover 
from  the  assignees  the  305/.  I5«.,  which  the  latter  per- 
mitted Blyth  to  set  off  against  the  balance  due  from 
him  to  Maberly^s  estate. 

Sir  Edward  Sugden^  in  reply.  The  argument  of  the 
other  side  proceeds  upon  a  misconstruction  of  the 
order  of  the  Court  of  Session ;  they  assume,  that  the 
assignees  have  received  this  sum  of  305/.  15^*  from 
the  hands  of  Blyth,  because  the  order  of  the  Scotch 
Court,  as  it  is  contended,  directed  Blyth  to  pay  over 
that  sum  to  the  assignees.  But  the  order  did  no  such 
thing;  it  merely  directed  Blyth  to  deUver  to  the  assig* 
nees  the  whole  of  the  funds  in  his  hands,  after  deduct-^ 
ing  the  4404/.  12s.,  for  which  he  claimed  a  right  of 
retention.  He  was  entitled  to  retain  the  stun  of  S9S5/. 
6tf.  6d.f  which  included  the  notes  and  cash  delivered  by 
Cunningham  and  Hunter;  and  he  also  claimed  a  right 
to  retain  the  further  sum  of  409/.  out  of  the  3876/. 
1&,  Sd»  received  by  him  subsequent  to  the  4th  Ja« 
nuary;  but  this  claim  he  afterwards  abandoned,  and 
paid  over  the  whole  of  the  S876/.  1&.  Sd.  to  the  assign 
nees.  So  that  there  is  no  doubt,  that  the  3051*  l&s* 
was  never  paid  by  him  to  the  assignees;  But  what 
have  the  assignees  done,  since  the  order  of  the  Court 
of  Session^  to  prejudice  any  right  of  Cunningham  and 
Hunter  against  Blyth  f  It  does  not  appear,  that  the 
notes  and  cash  paid  in  by  them  have  ever  left  his 
hf^idSf    ^^  retained  the  ^liple,  as  he  was  authorized 


aod  others. 
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to  do  by  the  order  of  the  Court  of  Session.    But,        isss. 
diongh  entitled  to  retain  the  amount  as  agent  to  the      ^ 

^^  ^  Ex  parte 

assignees,  the  order  has  not  determined  that  he  has  a  ^;^^1°^^. 
right  to  do  so,  as  against  Cunningham  and  Hunter* 
That  question  still  remains  open.  It  is  very  probable, 
that  they  may  have  a  right  to  recover  from  Blifth;  and 
if  so,  then  Blyih  will  have  a  right  to  prove  for  the 
amount  against  Maberly^s  estate.  But  the  claim  of 
Cumiingham  and  Hunter  is  not  affected  by  any  ar- 
rangement the  assignees  have  made  with  Blyth;  for 
Cunmngham  and  Hunter  cannot  be  bound  by  any  act 
to  which  they  were  no  parties.  It  is  not  pretended, 
that  the  305/.  15^.  formed  part  of  the  2876/.  16^.  3c/. 
received  by  the  assignees;  and  unless  it  did,  what 
claim  can  Cunningham  and  Hunter  set  up  against  the 
assignees? 

But  supposing  that  this  money  has  actually  reached 
the  hands  of  the  assignees,  then  what  is  there  in  this 
case  to  entitle  Cunningham  and  Hunter  to  a  preference 
over  Maberlt^a  other  creditors  2  The  Court  of  Review 
seems  to  have  forgotten,  that  where  a  banker  becomes 
bankrupt,  his.  customer,  who  pays  in  money  in  the  re- 
gular course  of  business  before  the  fiat  issues,  cannot 
recover  the  amount  of  the  assignees,  hard  as  the  case 
may  be  upon  the  customer ;  but  that  he  is  only  entitled 
to  a  dividend  pro  rata  with  the  rest  of  the  bankrupt's 
creditors.  Unless  these  notes. were  clothed  with  a  spe- 
cific trust,  there  is  nothing  to  distinguish  this  from  any 
ordinary  case  of  paying  money  into  a  banker's  just  pre^ 
vious  to  his  failure;  which  money  becomes  immediately 
a  debt  from  the.  banker,  and  can  only,  like  other  debts, 
be  proved  under  the  fiat*.  And  it  makes  no  difference, 
although  the  assignees,  in  this  case,  had  received  the 

VOL.  III.  H 
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1833.  money  paid  in  by  Cmmngham  ftnd  Hunter;  finr  eren 
£x  pute  then  they  would  have  only  a  personal  right  against  the 
apd  othen.  assignees,  and  no  right  whatever  to  claim  the  305/.  Ifif« 
out  of  the  bankrupt's  estate.  But  it  is  said,  that  these 
notes  were  paid  in  for  the  special  purpose  of  being 
transmitted  to  the  banking*house  in  London^  NoWf  it 
oould  not  be  expected  that  these  identical  notes  were 
to  be  so  transmitted ;  for  this  was  known  not  to  have 
been  the  course  of  business*  The  mode  of  transmis* 
sion  was  by  the  order  which  Bfyih  gave  upon  the 
tiondon  bank.  There  could  be  no  use  in  remitting 
Scotch  notes  to  London,  nor  was  that  the  usual  mode 
in  which  the  business  was  transacted* 

With  respect  to  (he  case  of  Ik  parte  Armietead  (a), 
trhioh  has  been  dted  by  the  other  side,  it  is  altogether 
inapplicable  to  the  circumstances  of  this.  Jn  that  case 
a  country  banker,  who  had  become  bankrupt,  remitted 
short  bills  of  his  customer  to  a  London  banking«house, 
for  the  purpose  of  procuring  advances  upon  them;  Atid 
it  was  held,  that  the  customer  was  entitled  to  be  indem*- 
nifled  from  such  surplus  of  the  seeurides,  as  should 
remain  after  satisfying  the  lien  of  the  London  bouse. 
But  here  there  was  no  siirplus  of  that  kind;  on  the 
contrary,  Btyth  was  indebted  to  Maberly  in  a  large 
balanoe,-^no  less  than  the  sum  of  2800/. 

The  case  of  Ex  parte  M*Gae{b\  also,  is  by  no 
means  parallel  with  this;  for  there  the  bills  were  paid 
in  after  the  bankruptcy  of  some  of  the  partners,  and 
the  assignees  were  therefore  compelled  to  give  them 
up.  But  here  there  was  not  only  no  bankruptcy  at 
the  time  these  notes  were  paid  into  the  bank  at  Edin* 
burgh,  but  not  even  any  notice  that  Maberty  had 

(a)  2  G.  &  J.  271.  (h)  19  Ves.  607  \  2  Rose,  376. 
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sotponded  his  pajmenU .  It  was  an  open  publie  daaliogt       1SS3. 
in  the  utiial  course  of  business,  between  Cufmingiam      ^^Zi^ 
and  Bfytk:  and  there  is  nothing  to  invalidate  the  acts     ^IJ^^^ 
of  JSfytk,  before    be  received    notice  of  Maberhf% 
fiuhnre. 

The  other  cases  cited  were  cases  of  fraud  and 
deeeit,  and  there  is  no  imputation  of  the  kind  herci  in 
rsgard  to  the  conduct  either  of  Mdberty,  or  Blyik. 
In  QladiUme  v.  ffadtoen  (a),  the  bankrupt  bad  obtained 
from  the  defendant  biUs  of  exchange  upon  a  fraudu* 
lent  representationi  and  on  the  next  day^  having  re- 
solvBd  to  stop  payment,  told  the  defendant  that  he 
r^ented  of  what  he  had  done  and  would  return  the 
bBlsi — ^though  be  did  not  in  feet  return  them  until  after 
he  had  eommitted  an  act  of  bankruptcy;  and  it  was 
held,  that  the  defendant  was  entitled  to  retain  them. 
The  bankrupt  there  had  done  what  was  morally  wrong  i 
and  be  engaged  to  do  what  wss  morally  right,  before 
be  committed  an  act  of  bankruptcy;  though  he  could 
not  con^lete  his  engsgement  Until  afterwards.  So 
Read  v.  Hutehinsan  (b)t  was  entirely  a  case  of  fraud* 
A  party  bad  bought  goods  to  be  paid  for  by  a  bill 
drawn  by  £.  upon  P.,  without  recourse  to  the  buyer, 
in  esse  of  its  not  beiog  paid,  knowing  at  the  time  that 
the  bill  was  worth  nothing;  and  Lord  EUenborough 
held,  that  he  was  not  liable  for  the  value  of  the  goods 
in  an  action  of  indebitatus  assumpsit,  being  not  a  pur* 
chaser  of  the  goods,  but  a  person  who  had  tortiously 
got  possession  of  tbem;  imd  that  the  proper  remedy 
was  teover,  or  an  action  of  deceit.  In  Buchanan  v« 
Fialay(c\  A.  &  Co*,  merchants  at  Liverpool,  remitted  a 
bSl  to  B,  &  Co.  in  London,  with  directions  to  get  it 

(a)  1  M.  &  S.  517.        (b)  3  Cirop.  358.  (c)  9  B.  &  C.  738. 
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1835.  discounted  and  apply  the  proceeds  in  a  particular  way; 
E7"arte  ■^'  ^  ^^'  ^^^  having  complied  with  these  directions. 
Belcher      ^  ^  Q^^  required  them  to  return  the  bill,  which  B.  & 

and  otherst  * 

Co.  declined  to  do,  and  received  the  amount  when  it 
became  due,  and  after  a  commission  of  bankrupt  had 
issued  against  A.  &  Co.  Under  these  circumstances 
it  was  held,  that  B.  &  Co.  were  liable  to  be  sued  for 
the  amount  by  the ,  assignees  of  A.  &  Co.,  as  money 
received  to  their  use,  and  that  B,  &  Co.  could  not  set 
off  a  debt  due  to  them  from' A.  &  Co.  But  that  was 
not  the  case  of  a  payment  to  a  banker  in  the  ordinary 
course  of  business.  It  was  just  the  same  as  if  after 
sending  my  servant  to  receive  a  cKeck  and  pay  a  trades- 
man's bill,  I  sent  another  to  stop  him  before  he  got  to 
the  banker's;  in  which  case  he  would,  of  course,  be 
obliged  to  return  me  the  check,  or  repay  me  the 
amount,  if  he  had  disregarded  my  counter-order. 
Then,' the  other  case  of  Toovetf  v.  Milne {a\  merely 
decided,  that  where  the  friend  of  a  bankrupt  had 
advanced  money  to  him  for  the  express  purpose  of 
settling  with  his  creditors, — and  the  purpose  having 
failed,  the  bankrupt  repaid  his  friend  a  part  of  the 
money, — the  assignees  could  not  recover  the  money 
which  had  been  so  repaid.  But  none  of  these  cases 
apply  to  the  present  question.  They  merely  establish 
the  right  of  a  party  to  recover  property  of  which  he 
has  been  defrauded,  or  which  he  has  entrusted  to 
another  for  a  particular  purpose,  where  the  purpose 
has  altogether  failed.  The  payment  in  this  case  to 
Blyih,  the  agent  of  Maberly,  was  a  payment  to  Ma- 
berly  himself;  and  there  can  be  no  doubt,  that  money 
so  paid  into  a  banker's  by  a  customer  in  the  usual 

(a)  2  B.  &  A.  683. 
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course  of  business  is  mixed  with  the  banker's  general 
effects,  and  passes  to  the  assignees. 

Cur.  ado.  vuU. 
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£x  parte 

Belcher 

and  others. 


Lord  Brougham^  C— I  think  there  is  more  in  this 
case  than  there  appeared  to  be  to  the  judges  in  the 
Court  of  Review.  But  it  is  more  a  question  of  fact, 
than  of  law;  and,  upon  the  whole,  I  agree  with  them, 
and  dismiss  the  appeal,  but  without  costs  (a). 


August  15. 


(•)  The  Reporten  not  having  been  present  in  Conrt,  when  this  judgment 
was  pronounced,  are  indebted  to  their  learned  competitors,  Messrs.  Montagu 
and  Biigfi,  for  this  summary  account  of  it  (6).  But  they  cannot  help  sus- 
pecting,— to  use  the  language  of  the  Lord  Chancellor^ — that  there  must 
have  been  more  in  the  judgment,  than  appears  in  this  report.  If  his  lord- 
ship thought  that  this  appeal  involved  "  more  a  question  of  fact,  than  of 
Uw"  it  seems  rather  extraordinary  that  the  appeal  should  not,  on  this 
gnmnd  alone,  have  been  dismissed  with  eotts ;  a  decision  which  would  have 
been  more  consistent  with  the  provisions  of  the  3d  section  of  the  1  2c  2 
W.  4.  e.  56.,  which  limits  the  appeal  from  the  Court  of  Review  to  "  matters 
of  law  and  equity,  or  the  refusal  or  admission  of  evidence,  only."  The  re^ 
loh  ppoves,  however,  that  the  reluctance  of  the  learned  judges  of  the  Court 
of  Review,  to  certify  that  this  case  was  a  proper  subject  of  appeal,  was  not 
vnthottt  more  cause  to  justify  it,  than  his  lordship  at  first  supposed. — Vide 
t,  p.  86,  not$,  and  1  Mont.  &  B.  283.  et  mq. 

(b)  See  1  Mont.  &  B.  307. 


Ex  parte  Smith. — In  the  matter  of  Smith. 


Southamptotl 

Buildings, 

February  26. 

This  was  the  petition  of  the  bankrupt  to  annul  the  When  the  bank- 
rupt petitions  to 

fiat^  on  the  ground  that  he  had  not  committed  an  act  annul  the  fiat, 

i»  t  •  ,.  on  the  ground 

of  bankruptcy.    It  appeared,  that  one  of  his  creditors  that  he  has  not 
had  issued  an  execution  against  him^  under  which  he  act  of  bank- 

ruptcy,  the 
Court  will  order  him  to  be  furnished  with  copies  of  the  depositions  relating  to  the  act  of  bank- 
ruptcy. 


102  CASES  IN  BAWKRUFTCr. 


Bitttti* 


ISSS.  koA  mat  orIj  swept  amty  aU  his  goods,  bat  bad  siso 
seized  the  lease  of  his  hoHaei  and  turned  the  tMaknipt 
out  of  doors,  who  was  obliged  to  seek  an  asylum  at  a 
friend^i  iMNisei  two  miles  off.  A  servant,  however,  was 
left  on  the  premises,  who  told  any  creditor  that  called, 
wliere  the  baoknipt  was  to  be  found. 

Mr.  Beikellf  in  support  of  the  petkioa,  api^ied  to 
bave  copies  of  the  depositions  rektiog  to  the  act  of 
bankruptcy^  He  staited  that  the  petition  was  psesented 
within  two  calendar  months  from  the  date  of  the  adju- 
Aeatioo;  so  that  the  baalmipt  waa  entitled  to  an  issue, 
if  he  chose  to  ask  it,  to  try  the  validity  of  the  a(^udica- 
tkn,  aecoi^ing  to  the  pixwriabDs  of  the  17lb  aectvui  of 
the  Bankruptcy  Court  Act 

&<Rmifs,  C.  J.— tf  the  vespondents  bad  filed  any 
affidavits,  in  support  of  the  act  of  bankruptcy  on  which 
ihey  reUediy  the  bankrupt  would  in  that  case  have  bad 
fiolioe  of  w^bat  he  bad  to  answer.  But  as  they  have 
not  done  so,  and  the  bankrupt  has  no  knowledge  of  the 
contents  of  the  depositions^  and  is  jporeover  concluded 
by  the  terms  of  the  17th  sectiim  from  disputing  his 
bankruptcy  in  any  other  proceeding,  I  think  it  is  rea- 
sonable that  he  should  be  Aimtsfaed  with  copies  of  the 
depositions,  and  that  he  should  have  time  to  answer 
them. 

OanEREn,  that  the  petition  should  stand  ovefj  and 
that  the  petitioner  should  be  furnished  with 
copies  of  such  of  the  depositions  as  related  to 
the  act  of  bankruptcy;  the  petitioner  under- 
taking not  to  try  his  bankruptcy  by  any  other 
proceeding,  and  to  abandon  his  right  to  an  issue. 
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ISSS. 


Ex  parte  Robinson.— In  the  matter  of  Fawcbtt.        Southampufn 

Buildings, 

This  was  the  petition  of  an  equitable  mortgagee,    ^«*""»'T'27. 

After  an  order 

praying  that  the  assignees  might  be  ordered  to  sell  the  for  sale  ob- 
estate  which  was  the  subject  of  the  mortgage,  pursuant  equitable  mort- 
to  die  terms  of  a  former  Order,  and  to  pay  the  costs  of  Cu^ees  delay 
this  application.    It  appeared,  that  the  previous  Order  thauhe'coime ' 
for  the  sale  of  the  property  was  made  on  the  15th  of  ^  fr^  pS* 
September  1882,  a  copy  of  which  had  been  duly  served  ^'  ^'J^te^^ihe 
upon  the  assignees,  and  that  the  petitioner  had  made  ^<»'™«'  *>'^* 
repeated  applications  to  them  to  advertise  a  sale,  with- 
out effect.    The  only  reason  the  assignees  gave  for  the 
delay  was,  that  they  wished  the  sale  should  be  deferred 
tiH  the  spring,  and  that  the  property  should  be  sold  in 
IoIb;  while  the  petitioner  required  it  to  be  sold  in  one. 

Mr.  Bacon  appeared  in  support  of  the  petition. 

Sir  6.  RoSEi — You  must  prosecute  the  Ordei? 
already  obtained^  with  hberty  for  either  party  to  apply, 
and  the  question  of  costs  to  be  reserved. 


Sauthamptoti 

kx  parte  Williams. — In  the  matter  of  Llewellyn.     February  28. 

March  I. 

This  was  the  petition  of  a  creditor,  charging  the  Where  un- 

•  •■      •      founded  charges 

Commissioners  with  various  acts  of  corruption  and  mis-  of  corruption 

-     ^  were  brought 

conduct,  by  conmving  at  the  fraudulent  proof  of  some  a^inst  Com- 
debts,  and  the  improper  rejection  of  others;  and  alleging,  petitioner,  who 
also,  that  the  assignees  had  been  improperly  chosen.  JJg*^!  of°other 
The  petitioner  prayed,  therefore,  that  the  Commis-  ^^  ordered 

the  Commis- 
aoners  their  *'  costs,  charges,  and  expenses,"  and  suspended  the  Order  until  the  attorney  for 
the  pititbov  iMd  dum  cause  why  be  shgald  not  psnoaally  pay  .lbs  com. 


Williams. 
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1833.  sioners  and  assignees  might  be  removed,  that  new 
ETparte  assignees  might  be  chosen,  and  that  certain  proofs  of 
debts  might  be  expunged.  The  afBdavitSi  however, 
that  were  filed  in  support  of  the  petition  did  not  establish 
the  charges  contained  in  it.  The  petition  alleged,  that 
the  Commissioners  admitted  three  proofs  without  exami- 
nation, and  it  appeared  from  the  affidavits  that  they 
did  examine  into  the  validity  of  each  of  these  debts 
before  they  admitted  them  to  be  proved.  One  of  them 
was  in  respect  of  a  bill  of  exchange  for  40/.,  with  the 
bankrupt's  name  upon  it,  and  upon  which  he  had 
already  paid  10/.  in  part ;  and  in  each  of  these  cases  it 
appeared  by  the  affidavits  that  some  debt  was  due, 
though  the  Commissioners,  it  was  stated,  had  admitted 
the  proof  to  too  great  an  extent.  It  turned  out  also, 
that  the  petitioner  himself  had  not  attended  the  meeting 
at  which  he  charged  the  Commissioners  with  having 
thus  misconducted  themselves,  but  that  he  took  his 
information  from  an  attorney's  clerk  who  was  then 
present. 

Mr.  Roe,  and  Mr.  S/mrpe,  appeared  in  support  of 
the  petition. 

Mr.  Twiss  for  the  Commissioners. 

Mr.  Swanston,  and  Mr.  J.  Russell,  for  the  assignees. 

Mr.  Lovat  for  the  creditors. 

Erskine,  C.  J. — The  petitioner  in  this  case  does 
not  charge  the  Commissioners  with  having  made  merely 
a  mistake  in  the  admission  of  the  proofs,  but  with 
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wilful  corruption.    It  is  a  charge^  which  ought  not  to        1833. 

have  been  rashly  made;  or  if  so,  it  ought,  at  any  rate,      Ezmte 

to  have  been  withdrawn,  immediately  it  was  disco-     Wxlliams. 

▼ered  there  was  no  foundation  for  it.    I  was  anxious, 

therefore,  to  hear  every  thing  that  could  be  said  in  its 

justification,  and  I  do  not  find  so  much  as  an  excuse; 

for  the  evidence,  that  has  been  adduced  in  support 

of  it,  does  not  go  even  so  far  as  to  establish  an  error 

of  judgment  in  the  Commbsioners.     It  appears  to  ' 

me,  that  they  could  do  no  less  than  admit  the  proo&, 

to  which  objection  has  been  made.    The  Court,  too, 

cannot  but  observe  on  the  mode  in  which  this  petition 

has  been  got  up.    The  petition  is  signed  with  the  mark 

of  the  petitioner,  who  is  evidently  an  illiterate  man,  and 

made  the  tool  of  others  on  this  occasion;  and  there  is 

little  doubt,  from  the  tenor  of  the  affidavit  which  the 

bankrupt  has  made  in  support  of  this  petition,  that  he 

is  the  principal  mover  of  it.    I  am  sorry,  that  we  cannot 

do  more,  on  this  occasion,  than  make  the  petitioner  pay 

the  costs. 

Sir  J.  Cross. — Upon  the  statement  of  an  attomey^s 
clerk,  and  not  from  the  petitioner's  own  personal  know- 
ledge,— for  he  himself  was  absent  from  the  meeting  in 
question, — this  petitioner  has  ventured  to  charge  the 
Commissioners  with  corruption,  injustice,  and  disho- 
nourable conduct.  He  has  accused  the  Commissioners 
with  having  violated  their  sacred  oath,  to  execute  the 
commission  without  favour  or  affection.  I  am  bound 
to  say,  after  hearing  the  evidence,  that  the  charge  is 
false  and  scandalous;  and  I  regret,  that  we  can  only 
award  the  Commissioners  the  fullest  measure  of  com- 
pensation which  this  Court  has  the  power  to  direct. 
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ISSS. 


Sir  O.  RosB. — it  would  be  iinposdUe  to  fustain  a 
petition  of  diia  Idnd^  containing  cuch  aerioos  diaigea 
against  ibe  CkmmiaaionerB^  upon  leas  endenoe  than 
that  wUdi  would  sustain  an  indiclaient  for  «  conapi* 
racy>  I  entirely  coneur  with  the  rest  of  the  Court, 
that  there  is  not  the  slightest  foundation  for  die 
charges  foisted  into  Ais  petitiim.  I  would  suggesi, 
therefore^  diat  the  petitioner  should  be  ordered  to  pay 
the  Comnassionera  their  costs,  charges,  and  expensesi 
and  to  the  resp<Mident  parties  their  conunon  costs;  bat 
that  the  Order  should  be  suspended,  until  the  attorney 
for  the  petitioneri  after  due  notice  aenred  upon  ham, 
sItaM  Imfe  been  heard  to  show  cause  why  he  should  not 
personaHy  pay  the  costs. 

So  ordered  accordingly* 


SatUhamptM 
Buildings, 
March  I  • 

An  auxiliary  fiat 
granted  to  exa- 
mine witnesses 
in  London,  the 
original  fiat 
being  worked  at 
FortsDo^ith. 


E%  parte  Carter. — In  the  matter  of  DoWk. 

This  was  a  petition  of  the  petitioning  creditor  for  an 
auxilary  fiat,  for  the  examination  of  witnesses,  under 
the  SOth  section  of  the  Bankrupt  Act.  It  appeared^ 
that  the  petitioning  creditor  liyed  at  Portsmouth,  where' 
the  fidt  was  directed,  and  where  the  bankrupt  had 
carried  on  his  business,  but  that  many  witnessed  resided 
in  London,  who  could  speak  to  the  circumstanceii  undeH 
which  Tarlous  debts  were  contracted  by  the  bankrutft* 
There  Were  no  assignees  yet  chosen  under  the  fiat^  the 
Commissioners  having  adjourned  the  dholce  t6  th6' 
13th  March,  to  enable  thdse  creditors,  whose  debtir 
^ere  sought  to  be  hiquired  into,  to  vote  in  the  choice. 
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Mr  MiotUagu  appeared  ia  support  of  tlie  pefcilioB.  IMS. 


The  CoD«T  made  tiie  order  as  prayed^  confining  k 
4o  mtaesaes  ia  Loadon,  so  as  aot  to  intarlera  wkh  dba 
czenrtaon  of  Che  fiat  at  Poitgrnourti  $  and  directed  duU 
ail  die  eraditoffs,  wiMMe  debts  were  to  be  ibe  sdbject  of 
iaqairy^  should  be  serred  with  the  o^er^  and  Aat  the 
pelitioiier  should  pay  tlie  costs  of  these  prooeediDgs. 


Ex  parte 

ClSTMt. 


Ex  parte  Hbhir. — In  the  matter  of  Hjbhih.  BviUing$!^ 

3iareh  !• 

This  vas  the  petition  of  the  baidurupt  to  supetac^de  A  fiat  super- 

Mdedi  with  coats 

the  fiat,  oQ  the  ground  of  his  miiKNaty,  and  praying  also  to  be  paid  by 
that  the  bond  of  the  petitioBing  creditor  migbt  be  cniLr,  on  3ie 
ssMgned  to  him.    It  appeased,  that  the  fiat  was  issued  £!Xip°t's  mi- 
agamst  the  bankrupt  nine  BKUths  before  he  wouU  c^J^Jo^^^'' 
come  of  age,  and  that  when  the  dealings  began  between  ^^^^f°* 
the  petitioning  creditor  mi  the  bankrupt,  the  latter 
was  only  18  years  old,  of  which  the  petitioning  creditor 
had  full  notice ;  but  that  he  nevertheless  continued  to 
sell  him  goods,  atid  imprisoned  him  for  the  debt  before 
IkH  issued  the  flat^ 

Mr*  Swansian  appealed  in  support  of  fiie  petkiddj 

Easkias,  C.  J.— *This  fiat  is  clearly  one  that  cannot 
be  an|ip<xted,  but  it  is  not  a  caie,  I  tbiBk,  to  assign  the 
bond.  The  petitioning  creditor,  however,  must  pay  flie 
COM  of  thb  petition  and  the  supersedeas ;  that  being 
the  Ordinary  course,  where  a  petitioning  creditor 
out  a  fiat  whidh  he  cannot  stqpport. 
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1833. 

£z  parte 
Hebxr. 


Sir  J.  Cross. — ^It  seems  to  me  very  quesdonable, 
whether  this  fiat  was  not  maliciously  sued  out  by  the 
petitioning  creditor,  and  whether  we  ought  not  accord- 
ingly to  assign  the  bond.  The  creditor  has  gone  on 
dealing  with  the  bankrupt  when  he  knew  he  was  a 
minor,  and  has  given  full  credit  where  he  ought  not  to 
have  given  it,  acting  injuriously  to  himself,  and  his 
debtor  too.  He  then  sues  out  a  fiat  against  him,  and 
shuts  him  up  in  prison,  expecting  to  reap  the  fruits  of 
these  illegal  proceedings.  I  think  it  therefore  rather 
difficult  to  say,  that  this  fiat  is  not  maliciously  sued  out. 


Sir  G.  Rose. — This  fiat  is  decidedly  void,  and  the 
supersedeas  must  go,  with  costs.  But  the  assignment 
of  the  bond  might  prove  an  inadequate  remedy  to  the 
bankrupt;  and  therefore  we  might  do  hun  injustice,  by 
confining  the  amount  of  the  damages  he  may  recover 
to  the  penalty  of  the  bond. 


SouthampUm 
Buildingtf 
MfKreh  1. 

A  creditor  ton- 
den  a  proof  for 
3500/.  which 
the  Commis- 
sioners reject 
in  toto;  and, 
after  presenting 
apetitiona^nst 
their  decision, 
an  order  is  made, 
by  consent,  that 
he  shall  prove 
for  600/.    The 
Court  would  not 
giant  him  costs 
out  of  the  estate; 
but  ordered  each 
party  to  pay  bis 
own  costs. 


Ex  parte  Waterhouse. — In  the  matter  of  Biggs. 

X  HIS  was  the  petition  of  a  creditor  to  prove  a  debt 
for  3500/.,  which  had  been  rejected  by  the  Commis- 
sioners. It  bIso  prayedi  that  the  costs  might  be  paid 
out  of  the  estate.  It  was  agreed  between  the  parties, 
when  the  petition  came  on  for  hearing,  that  the  peti- 
tioner should  be  permitted  to  prove  for  the  sum  of 
500/.,  and  the  only  question  now  was  as  to  the  costs« 

Mr.   Swanston,  in  support  of  the  petition*     The 
reason  for  asking  for  costs  is,  that  the  Commissioners 
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rejected  this  proof  in  toto,  through  an  error  in  judg-       1853. 
ment.    All  the  costs  we  ask  are  those  of  this  petition,       ibTparte 
in  which  the  decision  of  the  Commissioners  is  overruled.  Watbrhousi. 
It  was  decided  in  Ex  parte  F$ske{a),  that  where  a 
creditor's  proof  was  rejected  on  a  preliminary  objection 
by  the  Commissioners,  who  refused  to  enter  into  any 
examination  of  the  proof  tendered,  the  costs  of  all 
parties  should  be  paid  out  of  the  estate.    The  distinc- 
tion in  all  these  cases  is  this :  whether  the  party  was 
prevented  from  going  into  his  proof  by  a  preliminary 
objection,  and  the  Commissioners  refuse  to  admit  any 
evidence  whatever  as  to  tiie  amount  of  the  debt.    In 
such  case,  where  the  decision  of  the  Commissioners  is 
overruled,  he  is  entitled  to  costs  out  of  the  estate. 

Mr.  Montagu^  contri.  The,  general  rule  is,  that 
costs  are  never  given  against  a  decision  of  the  Commis- 
sioners, unless  an  issue  is  directed  by  the  Court,  and 
the  result  is  against  their  decision ;  in  which  case,  the 
costs  of  tiie  issue  are  allowed.  The  creditor  here 
applied  to  prove  so  large  a  sum  as  3,500/.,  and  now  he 
submits  to  prove  for  only  500/.  This  shows  there  was 
some  reason  for  the  rejection  of  the  proof  altogether* 

Mr.  Swanston,  in  reply.  If  the  question  of  amount 
had  been  before  the  Commissioners,  then  it  is  admitted, 
tiiat  the  case  would  have  been  within  the  general  rule ; 
but  here  the  creditor  was  not  only  presented  from 
proving  the  amount  of  the  debt  he  claimed,  but  even, 
firom  oflering  evidence  of  his  right  .to  prove,  any  part 
pfit. 

(«XMopt.&M.93. 
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1855.  The  CouftT,  however,  thought  that  under  aU  die 

£x|Mrt«      dfeunttances  each  party  in  this  caie  should  pay 
own  eosfs  yd)* 


(c)  TIm  tns  dwtiiirtioii  appatn  to  bt«  thai  wlun  iIm  ComnnioiMn 
decide  «r  poiif>  and  have  not  the  oppeitunitj  of  exercisiog  a  deliberau 
jadgment  on  the  matter  before  them,  the  party  is  in  such  case  entitled  to 
eoHs,  if  tfaaif  deeiafam  ii  aet  aaide ;  but  that  coeta  are  nefer  given,  where 
they  eene  to  a  d#<tfr«r«t«  jodgmant,  although  (heir  deeision  prorea  emNiBoiu* 
J^  parte  Greenway,  Buck.  412.    And  lee  1  Deac.  B.  L.  852,  4. 


Ex  parte  John  Farley  and  Thomas  Damks.— In  the 
Wmtmintt§r,  matter  of  Richard  Delves. 

Jun§6m 

The  Coort  will  XHE  petitioners  in  this  case  were  the  assignees  under 

not  depart  from 

the  general  rule,  the  commission,  and  the  following  were  the  facts; — 

that  the  adicitor  -_,.  ,    ,        .  i   •      -vt 

to  the  oommia-  The  commission  issued  m  November  18S0,  and  Mr. 
Xwed  to'^^r-  *fokn  Stone,  the  elder,  and  two  other  parties,  were  ap- 
of S^blSkSSa  pointed  the  soUdtors  to  it  Pursuant  to  advertisement, 
Fop^"^-  the  real  estate  of  the  bankrupt,  situate  at  Tonbridge 

Wells,  was  put  up  to  auction  m  several  lots  at  Qmrrm* 
Muiy*s  Coflfee-house;  and  Tbomoi  Mortimer  Cleobmy 
was  decUred  the  purchaser  of  the  particular  lot  in 
question,  there  being  also  several  other  bona  Jide 
biddings.  Jt  afterwards  turned  out,  that  Cleobury  had 
purchased  for  Mr.  Stone,  the  solicitor  under  that  com« 
mission;  and,  the  assignees  making  no  objection,  deeds 
were  prepared  conveying  the  property  to  him.  But, 
on  their  application  to  Mr*  Stone  to  execute  the  deeds 
and  complete  the  purchase,  he  objected,  on  the  ground 
that  he  had  been  advised  he  could  not  properly  become 
the  purchaser^  according  to  the  rules  of  the  Court. 
The  petitioner  therefore  prayed,  that  the  property 
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niglit  be  put  up  for  lenuile  at  the  price  Mr.  SiMe  was       I8dd. 
to  hare  pud,  and  in  the  event  of  its  not  fetching  as      eJ^^J^J^ 
nmcfa,  then  that  he  might  be  declared  the  purchaser ;    ^^'^'^ 
and  for  the  usual  order  as  to  the  costs. 

Affidavits  were  gone  into  to  show,  that  the  best  price 
bad  been  bid  for  the  property,  and  that  it  was,  from  its 
locality,  more  valuable  to  Mr.  Stone,  than  it  was  likely 
to  become  to  any  other  purchaser;  and  that  there  was 
no  probability  of  any  higher  price  being  offered,  in 
competition  with  Mr.  Stone.  They  denied,  also,  that 
Mr.  Stone  bad  the  least  control  over  the  sale. 

Mr*  Swanston,  for  the  assignees. 

Mr,  WiUcockf  for  Mr.  Stone. 

The  Cou&T  thought  there  was  great  danger  in  de- 
parting from  the  general  rule,  that  a  solicitor  to  the 
commission  should  not  be  allowed  to  be  the  purchaser 
of  the  bankrupt's  property.  The  only  case,  in  which 
thb  bad  ever  been  allowed,  was  one  where  the  solicitor 
was  mortgagee,  and  there  was  another  solicitor  ap- 
pointed to  the  commission,  and  the  proceedings  were 
taken  out  of  his  hands.  Any  departure  from  this  rule 
on  the  present  occasion  would  be  a  strong  temptation 
to  violate  its  principle  in  future  instances,  upon  the 
dianee  of  being  afterwards  allowed  to  retain  the  pro- 
perty, when  tiie  matter  came  to  be  questioned  by  the 
Coort. 

It  was  ordered,  therefore,  that  there  should  be  a 
re-sale,  according  to  the  prayer  of  the  petitbn, 
with  the  usual  direction  as  to  the  costs;  and 
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Farlby 
and  another. 
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that  the  sale  should  he  conducted  hy  another 
solicitor,  to  be  appointed  by  the  Register  of  the 
Court, — that  the  present  solicitors  to  the  com-, 
mission  should  not  interfere  in  such  sale,  and 
that  Mr.  Sione  should  not  be  at  liberty  to  bid 
at  such  sale* 


Wettnuntter,  ^^  P*'^  Parker. — In  the  matter  of  Parker. 

June  1. 

On  a  petition  to  XHIS  was  a  petition  to  supersede  a  commission,  by 
consent  of  ere-  the  Consent  of  all  the  creditors.  The  officer  had  de- 
^aiJ^*'  clined  to  issue  the  order,  which  had  been  obtained  for 
STpetUiom*      *^  supersedeas,  because  it  did  not  appear  that  the 

official  assignee  had  signed  the  petition. 

The  Court,  however,  thought  that  neither  the  sig- 
nature, nor  the  consent,  of  the  official  assignee  waa 
necessary;  and  therefore  directed  the  supersedeas  to 
issue. 


Ex  parte  Thomas  Stanger  Leathes. — In  the  matter 
of  Nathaniel  Laight  Stanger  Leathes, 

Weamintter,  *^^  ThOMAS  BraDSHAW. 

June  7.         ^^ 

Where  freehold  1  HIS  was  the.  petition  of  an  equitable  mortgagee^ 
intended  to  be  containing  the  usual  prayer  for  sale.  The  lien  was 
anequitaUe  claimed  ou  both  freehold  and  leasehold  property ;  and 
Sefw^dSb  *^®  question  was,  whether  the  freehold  was  included  in 
Wd  pfo^e^'  the  equitable  mortgage*  The  tide  deeds  of  the  lease- 
and  were,  ac-     ||q|^  property  were  deposited  with  a  memorandum,  as 

cordingly,  spe-  r     r      j  r 

cified  in  the  me- 
morandum of  deposit,  the  freehold  property  was  included  in  the  order  for  sale. 


Leathes. 
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follows — "  Herewith  you  will  receive  the  deeds  of  1833. 
certain  bouses,  ground-rents,  as  below  enumerated, —  e^  parte 
which  I  deposit  in  your  hands,  as  a  security  for  my 
proportion  of  any  loss  which  may  be  sustained  in  con- 
sequence of  money  to  be  advanced  by  either  jou,  or  you? 
father,  to  the  firm  of  LecUhes  and  Bradshaw^  of  Mincing 
Lane,  or  either  of  you  becoming  security  to  Messrs. 
Dison  and  Morgan  for  the  payment  of  5000/.  and 
upwardsj  due  from  the  aforesaid  firm  to  them,  a^ 
follows: — the  acceptance  due  January  31,  500/.;  Fe- 
bruary 2,  500/. ;  April  30,  1000/.,"  &c.  (amounting  to 
5703/.  9*.  llrf.) 

"Deeds  deposited  as  follows: — Ground  rents  and 
rentals  of  Bell  Court,  Princes  Place,  and  Princes 
Street,  Whitechapel.  Ground  rents  and  rentals  of 
Glove  Lane,  Bethnal  Green.  Rentals  of  Bonner 
Street,  Bethnal  Ghreen.  On  payment  of  aforesaid  ad< 
vance,  &c.  the  deeds  to  be  returned. 

Thomas  Bradshaw. 
To  Thomas  Leaihes.  Stanger  Leather.** 

There  were  freehold  houses  situate  in  Bonner  Street, 
Bethnal  Green,  numbered  from  1  to  6.  But  no  title- 
deeds  of  any  freeholds  were  actually  deposited  in  the 
possession  of  the  equitable  mortgagee. 

The  Court  ordered,  that  if  it  should  appear  that 
there  was  no  leasehold  property  in  Bonner  Street,  then 
that  the  fireeholds  there  should  be  included  in  the 
usual  order  for  sale. 


VOL. in 
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Ex  parte  William  Chilton  Humphreys.— In  the 

r 

Weamintter  matter  of  Richard  Humphreys. 

June  7.  — 

A  clerk,  though  J-N  this  case  the  petitioner  entered  into  an  agreement 
wf^MJaiy,  is  ^*h  his  father,  the  bankrupt,  to  serve  him  as  his  clerk 
mean?ng  of  the  ^^^  foreman,  in  consideration  of  receiving  two  suits  of 
the  B^SroV^  clothes  per  annum,  and  a  salary  of  two  guineas  per 
^^'  week;  which  were  the  same  wages  as  were  paid  the 

person  who  previously  held  the  situation.  The  service 
commenced  in  February  1830,  and  continued  down 
to  the  date  of  the  fiat.  The  petitioner  had  received 
to  the  value  of  193/.  4a.,  leaving  a  balance  of  58/.  6^. 
still  due;  and  he  had  applied'  to  the  Commissioners 
(acting  under  the  flat  in  the  country)  to  be  paid  the 
amount  of  his  salary  for  the  last  six  months,  and  for 
leave  to  prove  for  the  remainder;  but  the  Commis- 
sioners declined  to  make  any  order. 

Mr.  Sagihaw,  for  the  petitioner,  refemed  to  the 
6  Geo.  4.  c.  16.  s.  48.,  which  empowers  the  Commis- 
sioners to  order  payment  to  the  amount  of  six  months 
wages  due  to  clerks  and  servants  of  bankrupts,  and 
directing  a  proof  for  the  residue. 

Mr.  Anderdon,  for  the  assignees,  cited  Ex  parte 
Neale  (a),  Ex  parte  OrelUer  (b),  and  Ex  parte  Craw- 
foot  (c),  to  show,  that  a  yearly  hiring  of  the  cle A  or 
servant  was  necessary,  to  bring  the  case  within  the  terms 
of  the  section.  In  this  case  it  amounted  to  nothing 
more  than  a  weekly  hiring;  as  a  week's  notice  by  either 

(a)  MoDt.  ae  ^I.  194.         (h)  Id.  95;  and  Mont  Rep.  264,  on  Appeal. 
(0  Id.  270. 
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party  to  determine  it  would  have  been  sufficient.  The  "iMS. 
itatute  never  intended  td  encourage  the  likJhei  of  suf-  ^mm 
lering  m  tnonths  wages  to  be  due5  where  they  were 
payable  weekly.  The  circumstance^  al805  of  the  contract 
for  tlie  two  suits  of  clothesi  could  not  be  construed  to 
eitend  the  hiring  beyond  a  weekly  onei  for  they  were 
given  as  a  mere  inducement  for  the  clerk  to  Continue 
in  the  situation.  And  even  supposing  that  he  had 
chosen  to  quit  his  emplajnnent  immediately  after  re- 
ceiving a  suit  of  clothes,  this  would  not  affect  the 
argument  in  support  of  the  proof)  for  the  master  could 
have  recovered  back  the  dothes  in  an  action  of  trover. 

The  CouaT,  however,  thought  that  the  hiring  in  this 
case  was  to  be  cotistmed  a  yearly  hiring,— it  being 
general,  without  any  time  being  specified,  and  the 
contract  for  the  two  suits  yearly  implying  rather  a 
yearly,  than  a  weekly  hiring.  It  was,  therefore,  a  yearly 
hiring,  with  a  reservation  of  payment  of  the  wages 
weekly.  The  Court,  also,  could  not  accede  to  the 
necessity  of  any  yearly  hiring;  there  being  nothing  In 
the  act  to  restrict  it  to  a  hiring  for  that  periods  The 
eases,  where  workmen  had  been  held  not  within  the 
Matute,  were  de<Sided  more  upon  the  distinction  in 
etymology  between  the  terms  sertantg  and  workmen. 
No  one  eould  say,  that  taarkmen  in  a  manufactory  could 
come  within  the  usual  denomination  of  **  sertfants." 
They  were  not  considered  so  by  the  Revenue  Acts, 
inasmuch  as  no  taxes  were  claimable  for  workmen  in 
the  character  of  servants.  But,  upon  the  general 
constroetion  of  the  word  **  months'*  in  acts  of  parlia- 
nienty  the  Cotirt  said^  that  the  statute  only  entitled  the 
petitioiier  to  wages  for  six  lunar  months, 
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1833. 
Expaito 

HuMPBRBTt. 


Ordered,  that  the  petitioner  be  declared  entitled 
to  be'  paid  six  lunar  months'  wages,  at  the  rate 

>  of  two  guiaeas  per  week,  out  of  the  estate,  with 
leave  to  tender  proof  for  the. residue  of  his 
debt ;  the  costs  of  all  patties  to  be  paid  out  of 
the  estate,  those  of  the  assignees  being  paid  in 
priority.  ' 


WettmintUr, 
June  7. 

The  Court  will 
only  ezerciie 
a  summary  jaris- 
dictioQ  over  an 
attorney,  when 
he  is  acting  in 
the  character  of 
an  officer  of  the 
Court,  and  not 
in  an  ordinary 
case  between 
attorney  and 
client. 


Ex  parte  William  Bull. — In  the  matter  of  John 

DlTCHMAN. 

XHIS  was  a  petition  against  an  attorney,  to  refund  a 
sum  of  money  which  had  been  paid  to  him  for  costSj 
under  the  following  circumstances. 

By  indentures  of  lease  and  release,  dated  December 
18S8,  certain  premises  were  mortgaged  to  the  petitioner 
by  the  bankrupt,  to  secure  the  repayment  of  500/.  and 
interest  at  5  per  cent,  before  December  18S0.  The 
money  was  not  paid,  so  that  the  estate  of  the  petitioner 
in  the  premises  became  absolute  in  law.  By  a  second 
indenture  in  November  1880,  certain  other  premises 
were  in  like  manner  assigned  to  the  petitioner,  to 
secure  a  further  sum  of  500/. ;  which  last  mortgage  also 
became  forfeited  by  reason  of  the  non-payment  of  th$ 
principal  sum  secured.  , 

In  November  1831,  the  commission  issued  againat 
the  bankrupt,  and  the  petitioner,  together  with  another 
person,  were  chosen  assignees. 

.  It  appeared,  that  A.  JB.j  a  solicitor  <>f  this  Court,  had 
been'  the  attorney  of  the  petitioner,  in  preparing  the 
above  mortgage  securities,  and  also  in  suing  out  &nd 
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prosecuting  the  commission,  under  which  he  had  also  18^3. 
acted  in  the  character  of  attorney,  as  well  for  the  e7"][^ 
bankrupt,  as  for  the  assignees.  Bull. 

-  By  an  order  on  a  petition  presented  by  the  advice  of 
A.  £.,  the  petitioner  was  declared  a  mortgagee  to  the 
amount  of  1074/.  28.  Sd,,  and  the  mortgaged  premises 
were  directed  to  be  sold  by  public  auction. 

The  petition  then  proceeded  to  state,  that  thc^  peti- 
tioner, before  the  day  of  sale,  expressed  a  wish  to  A.  B. 
to  be  at  liberty  to  bid  at  the  sale  for  some  part  of  the 
premises,  who  informed  him,  he  ought  not  to  bid  in 
person,  but  that  he  was  at  liberty  to  do  so  by  a  friend ; 
and  the  petitioner,  acting  under  such  advice,  procured 
a  Mr.  Jetits  to  make  the  purchase  on  his  behalf;  of 

* 

which  the  petitioner  informed  A.  B,^  who  made  no 
objection.    That  Mr.  Jenis  was  accordingly  declared 
a  purchaser,  and  paid  down  a  deposit ;  but  on  A.  B. 
informing  the  auctioneer  that  the  purchase  was  for  the 
petitioner,  and  that  there  was  no  need  of  a  deposit,  the 
same  was  returned.    The  petitioner  had  no  intimation 
or  suspicion  whatever,  that  he  could  not  become  a 
purchaser,  or  that  the  sale  could  be  in  any  manner 
impeached.      The  conveyances  were  all  prepared  by 
A.  J3.  for  completing  the   purchase,  and  Mr.  Jenks 
was  then  required  to  execute  them ;  but  on  consulting 
his  solicitor  as  to  the  nature  of  the  transaction,  the 
solicitor  informed  the  parties  that  the  purchase  was 
invalid.      The    petitioner  then  became    desirous    of 
employing    another  solicitor ;  but  A,  B.  refused  to 
deliver  up  the  papers,  until  his  lien  for  his  bill  of  costs 
was  satisfied.    The  petitioner,  under  protest,  paid  the 
amoimt,  37/.  14*.  4d.,  in  order  to  get  the  papers  out  of 
A.  JB.*8  hands;  and  he  had  also  become  liable  to  pay 
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18dd.  the  auctioneer's  charges^  27/.  14«.  2d.  The  petitioner 
jT"!  charged,  that  A,  B,  must  hi^ve  been,  aware  that  the 
Bull.  petitioner  could  not  bid  at  the  sale,  without  leave  of  the 
Courtf  and  prayed  the  adoption  of  the  sale  to  him«  or 
for  a  re-8ale«  and  the  usual  order  in  such  ca^^es  \  and 
thftt  A.  B.  might  be  ordered  to  refund  the  e()3ts  paid 
him,  and  also  pay  the  auctioneer's  cbaiges,  ^7/.  14$.  %d* 

« 
Mr.   Ching,  and  Mr*  Bethell,  for  the  petitioner. 

There  could  be  no  doubt  in  the  mind  of  any  pro- 
fessional adviser  acquainted  with  business,  that  such  a 
purchase  as  this,  without  leave  of  the  Court,  would  be 
invalid  I  and  it  was  the  duty  of  the  solicitor  to  have 
known,  and  to  have  informed  his  client  of  this  circum- 
stance. lErstine,  C.  J.  Is  not  the  proper  remedy  by 
an  action  on  the  case  against  the  attorney  for  neg^ 
ligeiice?]  We  submit,  that  the  solicitor  being  an 
officer  of  this  Court,  the  Court  has  jurisdiction  'm  this 
matter  to  make  him  refund.  [Sir  Q.  Rose*  The  &rs( 
question  is,  whether  this  advice  was  given  in  the  cba* 
racter  of  solicitor  for  the  assignees,  or  merely  as  solicitor 
for  the  mortgagee.  If  in  the  latter,  the  Court  has  no 
jurisdiction  over  him.]  He  gave  the  advice  in  both 
capacities,  and  it  is  difGcult  to  define  in  which  in  pajy 
ticular ;  and,  fo^  this  reason,  the  Court  should  b#  the 
more  watchful  in  preventing  him  from  reaping  profit 
from  the  injury  he  has  committed. 

Mr.  Russettf  for  A,  B.,  the  respondentj  referred  to 
the  case  of  Frankkmd  v.  Lucas,  before  his  Honor  the 
yice-Chancellor,  where,  after  a  strenuous  argument  by 
Sir  Edward  Sugden  and  Mr.  Knight,  in  favour  of  such 
an  application  as  the  present,  the  Yice-Chanoellor 
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decided  that  he  had  no  jurisdiction,  and  left  the  party        IS93, 
applying  to  seek  his  remedy  by  action.  £x  parte 

Bull. 

Erskinb,  C.  J.-«*This  Court  will  only  exercise  a  sum- 
mary jurisdiction  oyer  an  attorney,  when  he  is  acting  in 
the  character  of  an  officer  of  the  Court,  hut  not  in  a  case 
merely  between  an  attorney  and  his  client.  For  the 
consequences  of  advice  given  to  the  assignees  of  the 
bankrupt's  estate,  in  their  character  of  assignees, 
whereby  the  estate  is  injured,  the  Court  will  hold  an 
attorney  responsible ;  but  that  advice  must  have  some 
reference  to,  or  bearing  upon,  the  assets.  Here  it  is 
plain  that  the  advice  was,  at  most,  (if  given  at  all,  which 
is  denied,)  given  to  the  petitioner  in  the  character  of  an 
ordinary  client.  It  had  no  bearing  whatever  on  the 
assets ;  and  therefore  I  do  not  see  what  jurisdiction  we 
can  have  over  the  respondent.  If  the  petitioner  had 
not  been  an  assignee  on  this  occasion,  the  advice  given 
him  by  this  solicitor  would  have  not  been  the  less  given 
m  relation  to  a  question  in  bankruptcy;  but  still  it 
would  not  have  been  given  in  the  character  of  solicitor 
to  the  commission. 

The  other  Judges  concurring, 

The  petition  was  dismissed  with  costs,  as  against 
ji.  B.;  and  it  was  ordered,  that  there  should  be  a 
resale  of  ihe  property,  with  liberty  to  the  peti- 
tioner to  bid;  such  sale  to  be  before  Jdr.  Gregg f 
who  was  to  appoint  a  solidtor  for  that  purpose, 
but  without  prejudice  to  any  further  proceedings 
which  the  petitioners  might  be  advised  to  take« 
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1834. 

Wettminittr,    ^^  parte  Sir  Chapman  Maeshali<»  Knt.,  and  Sir 
January  18, 19.      ^iLLiAM  Henry   Poland,  Knt.,  late  Sheriff  of 

Middlesex. — ^In  the  matter  of  John  Fox. 

Where  the  XHIS  was  an  appeal  from  a  decision  of  the  Subdivision 

entered^into  a  Court,  whicli  had  been  made  in  this  matter  since  the 

a^co-obngoT'to  order  of  the  Court  of  Review  (a)  upon  the  former  hear- 

i&igainst  »"g  of  t^"8  case.    The  petition,  after  reciting  the  former 

any  loss  he  ^^der,  stated,  that  on  the  2d  November  1833  the  peti- 

niighc  sustain  '  '  ^ 

from  relinquish-  tiouers  paid  to  A>  H,  Burt,  the  solicitor  of  James  Mor- 

ing  the  posses-  ^ 

sion  of  goods      hotiey^  the  execution  creditor,  the  sum  of  600/.,  which 

seized  under  an  ...  • 

execution,  and    he  agreed  to  accept,  and  did  accept,  in  discharge  of  the 

DO  loss  was  aC'  .  , 

tually  susuined  verdict  and  costs  in  the  above  action.     That  the  peti- 
until  after  the     tioners,  in  pursuance  of  the  order  of  the  S2d  March  1 833, 
fiat*!— Held,*     tendered  a  proof  of  the  said  sum  of  600/.  to  the  Com- 
Ldd^prove  DO    ^iissioner  acting  under  the  said  fiat,  and  that  he  did  not 
of  tbe^bonr*     admit  the  said  proof,  but  referred  the  matter  to  a  Sub- 
division Court.  That  on  the  30th  day  of  November  1833, 
a  Subdivision  Court,  consisting  of  John  Herman  Meri- 
vale,  Esq.,  the   Commissioner  acting  under  the  said 
fiat,  and  John  Samuel  Martin  Fonblanque,  Esq.,  and 
Edward  Holroyd,  Esq.,  also  rejected  the  proof  of  the 
said  petitioners  for  the  said  sum  of  600/. 

The  petitioners  prayed,  therefore,  that  the  order 
made  by  the  Subdivision  Court  might  be  annulled. 
That  the  petitioners  might  be  at  liberty  to  call  a  meet-* 
ing  before  the  Commissioner  acting  under  the  said 
fiat,  to  prove  for  the  said  sum  of  600/.,  and  the  Com* 
missioner  be  ordered  to  receive  such  proof;  and  that 
the  costs  of  this  and  of  the  former  application,  and 

(a)  6e«  antCt  vol.  2,  p.  689. 
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incidental  thereto,  might  be  paid  out  of  the  bankrupt's        1 834. 
estate. 


Mr.  Swanston,  and  Mr.  JBethell,  in  support  of  the 
petition.     The  principle  of  the  bankrupt  law  is  to 
transfer  all  the  property  of  the  insolvent  debtor  to  his 
creditors,  and  then  to  relieve  him  from  all  his  debts 
and  liabilities.    But  one  of  the  great  defects  in  the  law 
as  formerly  administered  was,  that  debts  payable  at  a 
remote  period  were  not  within  the  provisions  made  for 
the  relief  of  the  bankrupt, — for  he  was  held  still  liable 
on  a  covenant  to  pay  an  annuity,  or  a  covenant  in  a 
lease.     This  monstrous  injustice  is  now  done  away  with 
by  the  legislature,  and  the  56th  and  preceding  sections 
of  the  6  G.  4.  c.  16.  are  intended  to  supply  the  former 
defects  in  the  law  in  this  respect.     The  Court  will  not 
fiiil  to  remember,  that  in  this  case  the  bond  was  not 
forfeited  before  the  bankruptcy,  and  that  there  was 
then  no  present  demand  of  the  petitioners,  but  that 
the  contract  eventually  gave  rise  to  a  subsequent  de- 
mand. .  Now  this  was  the  case  which  especially  needed 
a  provision ;  the  56th  section*  therefore  was  framed  to 
enable  the  creditor  to  have  a  value  set  upon  his  debt, 
and  prove  it  before  the  actual  demand  might  arise  out 
of  the  cotitract    For  the  56th  section  would  be  of  no 
use,  if  it  was  to  be  held  to  apply  merely  to  bonds  al- 
ready forfeited;   for  these  were   provable  before  the 
statute.      The  previous  sections  of  the  act  include 
various  kinds  of  debts  and  demands,  which  were  not 
ripe  for  payment,  and  could  not  be  claimed  at  the 
period  of  the  bankruptcy.    Thus,   the  51st  section 
applies  to  debts  payable'at  a  future  day — the  52d,  to 
syrettes  for  the  bankrupt  paying  his  debt  after  the 


£x  parte 

Marshall 

and  another. 
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1834.  bankrupteyi«^tfie  53d  to  obligees  in  bottomry  or  re* 
J~T  spondentia  bonds,  and  to  the  assured  on  poUcies  of 
Mamhall  assurance — the  64th  and  56th  sections  to  annuity  cre- 
ditorsi  and  sureties  for  the  payment  of  the  annuity^ — 
and  then  the  56th  section  enacts,  that  if  the  bankrupt 
shall,  *^  before  the  issuing  of  the  commission,  have 
contracted  any  debt  payable  on  a  contingency,  which 
shall  not  have  happened  before  the  issuing  of  such 
commission,  the  person  with  whom  such  debt  has  beea 
contracted  may,  if  he  think  fit,  apply  to  the  Commis* 
sioners  to  set  a  value  upon  such  debt,  and  the  Com- 
missioners are  hereby  required  to  ascertain  the  value 
thereof,  and  to  admit  such  person  to  prove  the  amount 
so  ascertained,  and  to  receive  dividends  thereon ;  or  if 
such  value  shall  not  be  so  ascertained  before  the  con« 
tingency  shall  have  happened,  then  such  person  may, 
after  such  contingency  shall  have  happened,  prove  in 
respect  of  such  debt,  and  receive  dividends  with  the 
other  creditors,  not  disturbing  any  former  dividends ; 
provided  such  person  had  not,  when  such  debt  was 
contracted,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed.'*  The  legislature  appears  to 
have  adopted  in  this  section  tlie  provisi(ms  oontainod 
in  the  53d  as  to  respondentia  bonds,  which  are  instrU'- 
ments  prospective  in  their  nature,  referring  to  the 
occurrence,  or  non-occurrence  of  the  event.  The  con* 
tingent  debts  included  in  the  56th  section  are  of  two 
denominations;  1st,  where  the  time  of  payment  is  un* 
certain, — as  where  a  sum  of  money  is  payables  if  A* 
survives  £.;  and  2dly,  an  obligation  to  pay  another 
man's  debts,  which  cap  have  no  value  set  upon  it  by 
any  mathematical  calculation.  Now,  can  it  be  con* 
tended^  that  the  claim  on  this  bond  is  not  within  th» 


CASES  IN  BANKRUPTCV.  123 

second  part  of  the  56th  section.  It  Qiny  be  urged,  per*  16^4, 
baps,  that  there  was  no  debt  contracted  in  this  case.  ^Tftat^ 
But  the  commoa  understanding  has  always  been,  that  ^^^^ 
the  penalty  of  a  bond  is,  in  law,  a  debt  contracted;  not, 
m  general,  payable  immediately,  but  payable  on  the 
happening  of  a  contingency*  If  the  statute  only  meant» 
as  the  other  aide  contend,  to  make  those  bonds  capable 
of  proo^  which  amount  to  contracts  to  pay  a  present 
debt,  all  the  provisions  of  the  £6th  section  would  be 
unnecessary.  In  Sx  parte  Myers  (a),  which  was  a 
case  before  this  Court,  arising  out  of  the  construetion 
of  the  56th  sectbn,  where  the  bankrupt  had  guaran- 
teed to  A.  the  payment  of  certain  biOs  which  A,  had 
accepted  in  &vour  of  i?.,  and  the  acceptances  wej^ 
not  due  at  the  time  of  the  bankruptcy,  it  was  held, 
that  after  the  acceptances  had  become  due^  and  JB^ 
had  neglected  to  provide  for  them,  A.  was  entitled  to 
jMove  the  amount  as  a  contingent  debt  within  the 
meaning  of  the  56th  section.  Now,  the  question  in 
that  case  was  exactly  what  arises  in  this.  In  both 
cases  the  amount  was  uncertain  at  the  time  of  the 
luuikniptcy,  and  the  event  also.  If  there  is  any  di^ 
tinction,  the  obligation  is  (stronger  here,  being  on  fi 
bond.  No  one  ever  doubted  that  a  guarantee  was  a 
debt  contracted,  but  the  peculiarity  of  it  was,  that  it 
was  payable  at  a  future  time,  and  upon  a  contingency^ 

But  it  might  be  contended  in  this  case,  that  the  bond 
was  forfeited  before  the  bankruptcy  s  for  4n  action  waa 
brought  against  the  sheriff  on  the  10th  December  1831^ 
and  the  fiat  did  not  issue  until  the  1st  May  1839.  [Sir 
J.  Cross,  Are  you  aware  of  the  case  of  Cholhner  v« 
Walter  (b),  where  a  bond  of  indemnity  was  given  to 

(a)  2  Bea.  k  Chit.  361 )  1  Moot,  k  B.  %^  {h)  I  Burr.  674. 
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1894'.        save  the  obligee  harmless  against  a  claim  of  dower  and 

Exparte       *^'  costs,  charges,  &c.,  and  the  Court  held,|[that  the 

Mahbhall     filing  of  a  bill  in  Chancery  was  a  damage  occasioned 

and  another.  ^  "^      ,  ° 

to  the  obligee,  and  that  he  was  not  obliged  to  wait 
till  the  determination  of  the  suit,  in  order  to  bring  his 
action  for  a  breach  of  the .  condition  of  the  bond  ?] 
[Erskine,  C.  J.  It  has  also  been  decided,  that  where 
a  bond  was  to  indemnify  against  ^'  all  actions,  suits^ 
claims,  &c.,"  the  bringing  an  action  against  the  obligee 
was  held  to  be  a  forfeiture  of  the  bond.  But  here  the 
words  in  the  condition  are,  **  all  loss,  charges,  damages^ 
costs,  and  expenses."]  There  was  a  good  and  valuable 
consideration  given  by  the  sheriff  to  the  obligors  for 
entering  into  this  bond,  namely,  the  delivery  up  to  them, 
at  their  request,  of  the  goods  and  chattels  which  he  had 
seized  under  the  writ  of  fi.  fa,,  and  which  were  then 
lawfully  in  his  possession.  Here,  therefore,  is  a  posi- 
tive engagement  to  pay  a  certain  sum  in  a  certain  event, 
and  a  good  consideration  for  that  engagement  to  the 
party  entering  into  it«'v'The  case  is  altogether  different 
from  that  of  a  mere  surety,  where  there  is  no  valuable 
consideration  moving  to  the  surety  himself,  but  only  to 
the  party  for  whom  he  becomes  surety. 

Mr.  Twiss,  and  Mr.  Rogers,  for  the  respondents* 
When  this  case  was  before  the  Court  on  the  former 
petition,  the][Court  expressed  no  opinion  whether  the 
proof  should  be  admitted  or  not.  We  are  therefore 
entitled  to  treat  the  present  question  as  res  integra. 
There  may,  at  first  sight,  appear  some  conflict  between 
the  cases  of  Ex  parte  Thompson  (a),  and  Ex  parte 

(a)  2  Dea.  &  Chit  126  \  1  Mont;  &  B.  219. 


CASES  IN  BANKRUPTCY.  125 

Myers  (a);  but' the  two  decisions  may  be  found  on  1884. 
examination  to  be  not  inconsistent  with  each  other.  In  ETpaite 
the  one  case,  the  ckim  was  on  a  guarantee,  which  was  ami  anothw. 
held  to  be  a  debt  contracted ;  in  the  other,  the  claim 
was  founded  on  the  covenant  of  a  surety  to  pay  an 
annuity,  on  the  default  of  the  principal,  who  had  made 
no  default  before  the  surety  became  bankrupt;  and  this 
was  held  not  to  be  a  debt  contracted  by  the  surety. 
In  Ex  parte  Myers  there  was  a  certain  debt — not  so 
here.  Nothing  is  included  in  the  56th  section,  which 
is  not  a  debt  contracted  by  the  bankrupt;  and  the 
sheriff  had- not  such  a  special  property  in  the  goods 
seized  by  him,  as  was  sufficient  to  work  out  a  considera- 
tion  for  a  debt,-by  the  delivery  of  them  to  the  obligors 
of  this  bond.  But  even  if  the  demand  in  this  case 
were  to  be  considered  a  debt,  it  was  not  capable  of 
valuation  within  the  terms  of  the  56th  section.  ^  If  a 
father,  on  the  marriage  of  his  daughter,  binds  himself 
to  pay,  after  his  death,  a  certain  sum  of  money  as  her 
marriage  portion,  the  bond  would  be  there  capable  of 
valuation;  but  here  it  was  impossible  to  put  a  value 
upon- the  contingent  liability  of  the  obligors  created  by 
this  bond.-  In  Taylor  v.  Young  {b)  it  was  decided, 
that  a  bond  by  the  assignee  of  a  lease,  for  the  pay- 
ment of  rent  and  the  performance  of  covenants  in  the 
lease,  and  for  indemnifying  the  lessee  against  the  non- 
performance of  the  covenants, — ^though  forfeited  before 
the  bankruptcy  of  the  obligor, — could  not  be  proved 
under  fais  commission  ;  as  it  was  incapable  of  valuation. 
And  in  J?x  parte  The  Lancaster  Canal  Company  (c), 
it  was  held^  that  where  a  joint  and  separate  bond  was 

(a)  3  Dea.  &  C.  251 ;  1  Mont  &  B.  229.  . 

(*)  3  B,  &  Aid.  621 .  (c)  Mont.  27.     .     . 
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1894.       ^eti  by  the  bankrupts  to  pay  certain  balances  "  when 
Ex  parte      thereUnto  required/'  and  no  demand  had  been  made 
^d^i^Atf.    ^P^^  *™*  before  their  bankruptcy,  there  Was  not  a 
sufficient  breach  of  the  condition  to  constitute  a  debt 
provable  under  the  bond,  within  the  56th  section  of 
the  6  Geo,  4f.  c.  16.,  because  there  Was  no  existing  debt. 
Then,  what  is  there  in  that  statute,  which  makes  a  bond 
x^{  this  sort  more  provable.     The  other  side  wotild 
endeavoui"  to  make  the  56th  section  a  sort  of  dragoet, 
to  include  all  manner  of  claims  which  are  not  within 
the  previous  sections.    But  many  of  those  sections  are 
more  comprehensive  in  terms  than  the  56th;  for  in 
some  of  those  the  words  "  demand'*  and  "  Uabiliiy" 
ate  used;  bnt  the  d6th  section  is  strictly  confined  to 
the  term  '^  debt**    If  it  were  not  so  confined,  all  un- 
liquidated damages  would  be  then  capable  of  proof. 
In   Ex  parte  Thompsonip)^  the  Chief  Justice  says, 
"  the  first  step  to  be  taken  is,  io  ascertain  whether  any 
deht  Is  actually  contracted  at  the  time  of  the  bank- 
ruptcy.   If  no  debt  is  contracted,  the  ulterior  requisites 
air  to  the  value  become  superfluous.''    Another  mode 
(A  trying  whether  this  bond  was  provable,  will  be  to 
eicamine,  whether  it  could  be  the  subject  of  set-OjET  by 
the  sheriiS*  in  an  action  brought  against  him  by  the 
assignees.    In  Sampson  v.  Burton  (6),  which  was  a  case 
under  the  former  Bankrupt  Act,  it  was  held  that  a 
guarantee  against  contingent  damages  could  not  form 
the  subject  of  a  mutual  credit  under  the  5  Oeo.  9. 
c.  80.  s.  28.    So,  in  the  more  recent  case  of  Rose  v. 
8inis{c\  it  was  held,  that  a  contract  by  a  party  to 
Indorse  a  bill  6f  exchange  was  not  a  subject  of  mutual 

(a)  2  Deac.  &  C.  126 ;  1  Mont.  U  B.  219.  (6)  2  BfDcl.  ft  B.  89. 

(c)  1  B.  &  Adol.  621. 
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cradit  within  the  6  Oeo.  4.  c.  16:  s.  60.^  and  could  not  1854. 
be  set  off  by  the  assignees  of  the  party  to  whom  it  was  ETparie 
Ipven,  against  a  debt  due  to  him  from  the  bankrupt ;  ^/"'"j^^J: 
ss  the  clause  of  mutual  credit  applies  only  to  debte^  or 
^nsactions  which  must  end  in  debts.  Now  the  con- 
tract in  the  present  case  is  not  a  transaction  of  that 
description.  The  contingency  meant  by  the  fi6th  sec^ 
tion  is  the  contingency  of  the  payment  of  the  debty  not 
a  contingency  whether  it  may  ever  became  a  debt. 
In  Boorman  t.  Nash  (a),  where  the  right  of  the  plaintiff 
to  maintain  die  action  depended  upon  the  question, 
whether  he  could,  or  could  not,  have  proved  bis  demand 
under  the  oommiseion  of  bankruptcy  issued  against  the 
defendant.  Lord  Tenierden  said,  it  was  impossiblt 
that  he  ahonkt  so  prove  it)  for  at  the  time  when  the 
eomndsaion  issued  it  was  uncertain,  not  only  what 
amount  of  damage,  but  whether  any  damage,  would 
be  sustained*  [Eniine,  C.  3.  refisrred  to  the  ease  of 
Tallop  V*  Ebers  (b),  where  a  defendant,  on  certain  con« 
ditiom,  having  undertaken  to  pay  the  balance  due  on  a 
b3I  of  exchange,  of  which  the  plaintiff  was  acceptcnv*- 
mi  having  afterwards^  by  «  new  undertaking,  engaged 
to  ddivet  up  the  acceptance  to  the  plaintiff  widiin  a 
month,  or  to  indemnify  him  against  it, — ^and  the  plaintiff 
having  been  obliged  to  take  up  the  bill,  after  the  de- 
fendant iiad  become  bankrupt  and  obtained  hia  certifr- 
eate,— it  was  held,  that  the  plaint  could  not  prove  in 
respect  of  it  under  the  oemmission,  either  foi  a  debt 
not  payaUe  at  the  time  of  the  bankruptcy,  or  M  a 
cOBitingent  debt,  or  in  the  character  of  a  surety }  and 
flierefore  that  the  bankruptcy  waa  no  defence  to  the 
action.]    The  demand  in  the  present  ease  is  not  the 

(«>  9  B.  &  C.  IM  (0  1  B.  ac  AdshSOe. 
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1834.       more  a  ctebt^  because  it  may  be  referred  to  the  bond; 
Ex  parte      ^or  in  Taylor  v.  Young  (o),  Mr.  Justice  Holroyd  says, 

wd  moUiw.  "  ^  *®  ^^^®  ^^  *  ^^^^  ^'^^  ^  penalty,  the  penalty  is 
not  the  debt  actually  proved ;  but  that,  which  is  proved 
by  reason  of  a  penalty,  is  that  which  can  be  valued  as  a 
debt.*'  The  penalty  of  a  bond,  therefore,  is  no  more  a 
debt,  than  a  statutable  penalty  is  a  debt  before  judg- 
ment recovered,  because  the  informer  is  obliged  to  sue 
for  it  in  an  action  of  debt.  So,  where  a  party  had  be- 
come bail  for  a  bankrupt  upon  the  bankrupt's  under« 
taking  to  indemnify  him,  and  ten  months  *  after  the 
bankruptcy  the  bail  was, obliged  to  pay  the  debt  and 
costs, — it  was  held,  that  the'  bail  could  not  prove  the 
amount  under  the  commission,  because  he  could  not 
swear  that  the  debt  was  due  and  owing  to  him  before 
he  actually  paid  the  debt  and  costs ;  Goddard  v.  Fa7t-» 
derheyden  (6).  In  Atwood  v.  Partridge  (c), — where  the 
defendant  had  covenanted  with  the  plaintiff  for  the  due 
payment  by  A^  B.  of  a  premium  upon  a  policy  of  in- 
surance, and  the  premium  becoming  unpaid  after  the 
defendant's  bankruptcy,  it  was  paid  by  the  plaintiff,—^ 
Best,  C.  J.  said,  it  was  clear  that  this  was  not  a  debt 
within  the  56tli  section  of  the  6  Geo.  4.  c.  16.,  either 
contingent,  or  otherwise. 

Then,  with  respect  to  what  has  been  said  about  the 
delivery  of  the  goods  by  the  sheriff  forming  a  good  con* 
sideration  for  the  bond, — the  sheriff  had  no  property  in 
the  goods,  but  the  mere  possession  of  them  as  a  public 
of6.cer.  Could  the  sheriff  have  proved  for  the  value  of 
these  goods,  excepting  the  bond  as  a  security  ?  Clearly 
not;  the  goods  were  in  custodia  legis,  and  the  sheriff 
could  exeifciseover  them  no  right  of  ownership.  But  sup^ 

(«)  3  B.  &  Aid.  629.       -    (6)  3  V^ils.  262.   '        (c)"4  Bing.  20&, 
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poring  the  value  of  the  goods  could  constitute  a  debt  1834. 
due  to  the  sheriff,  yet  when  a  bond  is  given  for  a  debt,  ETpoTie 
the  original  debt  is  merged  and  gone;  the  debt  in  this  ^^j  "^"^V*^ 
case,  therefore,  must  stand  on  the  bond,  or  not  at  all. 
Now  the  penalty  of  a  bond  is  no  debt,  until  breach  of 
the  condition;  and  even  then  the  penalty  cannot  be 
recovered  in  an  action,  but  the  plaintiff  must  have  a 
writ  of  inquiry  to  ascertain  what  damage  he  has  sus- 
tained, before  he  can  sue  out  execution.  [Sir  J.  Cross. 
The  material  case  since  the  6  Geo.  4*  c.  16»,  as  to  the 
proof  of  contingent  debts  under  the  56th  section, 
appears  to  be  Ex  parte  Grundy  (a). "l  In  Ex  parte 
Myers  {b),  which  has  been  relied  on  by  the  other  side, 
the  bankrupt,  by  the  terms  of  the  guarantee,  was  a 
principal  as  well  as  a  surety;  and  this  is  the  reason 
why  Sir  J.  Cross  said  in  that  case  he  concurred  in  the 
judgment  of  the  Court. 

Mr.  Swanstofij  in  reply.  There  is  no  doubt  that  the 
debt  we  seek  to  prove  is  founded  on  a  valuable  consi^ 
deration,  namely,  the  value  of  the  goods  delivered  up 
by  the  sheriff.  He  was  in  the  lawful  possession  of 
these  goods;  he  had  such  a  possessory  right,  that  no 
one  could  take  them  out  of  his  hands ;  and  in  consi-* 
deration  of  the  bond,  he  gives  them  up  to  the  Bankrupt. 
I  contend,  therefore,  if  it  had  been  no  breach  at  all  of 
the  conditimi  of  the  bond,  the  sheriff  would,  under 
these  circumstances,  have  been  able  to  maintain  a 
proof.  The  question  of  consideration  will  dispose  of 
nearly  all  the  cases  cited  in  support  of  the  argument  on 
the  other  side;  for  most  of  them  are  cases  of  sureties, 
where  there  is  no  consideration,  except  the  original  one 

(a)  Mont  &  M.  ^293.  (6)  2  Deac.  &  Ch.  359. 

VOL.  Til.  K 
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1834.  to  the  principal.  In  the  second  branch  of  the  d6th 
Ex  parte  sectlon  of  the  6  Geo.  4.  c.  16.,  the  legifliature  has  intro- 
swd  Mother',  ^"c®^  ^  ™^  ™^^®  ^^  proceeding  relative  to  the  proof 
of  contingent  debts.  Before  that  statute,  the  act  of 
bankruptcy  annihilated  all  the  acts  and  dealings  of  the 
bankrupt,  and  it  was  found  necessary  to  modify  that 
law.  Formerly,  if  a  debt  required  any  after  act  (sub* 
sequent  to  the  debtor's  bankruptcy)  to  ascertain  its 
amount,  it  could  not  be  proved.  It  must  have  been 
certain,  that  is,  ibsoertained,  or  ascertainable,  without 
any  reference  to  future  events.  The  case  of  Ooddard 
V.  Vanderheyden  (n),  which  has  been  already  referred 
to,  shows  the  reason  of  the  difficulty  that  formerly 
existed,  in  admitting  the  proof  of  a  debt  not  ascertained 
until  after  the  bankruptcy.  The  difficulty  was,  that 
the  creditor  was  obliged  to  swear  that  the  bankrupt 
was  indebted  to  him  at  the  date  and  stdng  forth  of  the 
commission.  In  giving  the  judgment  of  the  Court  in 
Goddcsrd  f »  Vanderheyden^  Lord  Camden  {b)  says,  *'  A 
debt  may  be  due  at  the  time  of  the  bankruptcy,  though 
not  demandable  till  some  time  afterwards;  and  there^ 
fore  the  statute,  7  Geo.  1.  c.  31.,  was  made  to  let  in 
such  debts  to  be  proved  under  the  commission;  and 
though  the  preamble  of  that  statute  speaks  only  of 
bonds,  &c.  given  for  goods  in  trade,  yet  the  enacting 
words  extend  to  all  sorts  of  bonds  for  payment  of 
money,  and  the  words  such  security  do  not  mean 
security  for  such  a  sort  of  debt,  but  security  by  bonds, 
bills,  notes,  &c.'*    I  cite  this  judgment  in  order  to  show 

(a)  3  was.  362. 

(hi)  This  case  was  decided  in  the  Court  of  Common  Pleat,  in  Michaelmas 
teim  1771,  when  Lord  C.  J.  De  Grey  was  the  Chief  Justice,  Lord  Camdtn 
having  ceased  to  be  Chief  Justice  in  Trinity  term  1766,  when  he  was  pro- 
moted to  the  offics  of  Lord  Chaocellor. 
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that  in  our  case  there  was  a  debt  fiUbsisting  at  the  time  1834. 
of  the  bankruptcy.  [Sur  J.  Cross.  I  beg  to  call  your  exmib 
attaition  to  the  62d  section  of  the  6  Geo.  4.  c.  16.,  which  JJf^  wouir. 
provides  for  the  proof  on  biyl  bonds^  where  the  bail 
pay  the  debt  after  tl^e  commission  issues.  It  is  very 
remarikable,  that  the  legislature  should  have  provided  ex« 
pressly  lor  a  bond  relating  to  the  debtor's  person,  and 
net  for  a  bond  relating  to  his  property.}  [Erskine,  C.J. 
How  would  you  shape  your  proof  in  this  case,  supposing 
you  were  entitled  to  prove  on  this  bond?]  We  should 
state  diat  the  bankrupt,  at  the  date  and  suing  forth  of 
&e  eommission,  was  indebted  to  the  sheriff  upon  and  by 
virtue  of  a  certiun  bond,  the  damages  on  which  were  not 
ascertained  until  after  the  issuing  of  the  commission. 
The  reason  why  a  contingent  debt,  before  the  6  Geo.  4. 
e.  16.,  could  not  be  proved  was,  not  because  there  was 
no  debt,  but  because  there  was  something  still  to  be 
ascertained.  WOl  any  one  say,  that  the  relation  of 
debtor  and  creditor  does  not  exist  between  the  parties 
to  this  bond?  The  debt  is  existing,  though  the  right 
of  action  to  recover  it  may  not  accrue  for  some  time. 
b  the  administration  of  assets  under  a  will,  can  it  be 
oentended  that  a  bond  of  this  kind  would  not  be  con- 
sidered a  debt?  By  the  135th  section  of  the  6  Geo.  4.) 
it  is  declared  that  the  act  shall  be  construed  benefi- 
cially for  creditors.  The  Court  therefore,  in  this  in- 
stance, where  a  creditor  seeks  to  prove,  ought  not  to 
be  fettered  by  the  use  of  the  technical  term  *^  debt,^  in 
ihe  56th  section.  The  first  branch  of  that  section 
relates  to  cases,  where  a  debt  can  be  valued  before  the 
happening  of  the  contingency;  the  second  branch 
relates  to  cases,  where  no  value  has  been  set  upon  the 
debt,  or  where  it  could  not  be  valued, — ^and  it  then  pro- 

k2 
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1854,       vidcs,  that  when  the  contingency  does  happen  the  cre- 

ETTte      ^^^^  *"*y  Pi^o^®*    [Sir  ^'  Cross.  Can  you  contend  that 

Maemali.     ^Jj^  fifty-sixth  section^  by  the  expression  "  contingent 

and  anolner.  •'  i     i_       •  r 

debt;'  includes  not  only  the  event,  and  the  tune  of 
payment,  but  also  the  amount  ?\  That  is  certainly 
what  I  am  now  contending  for*  It  has  been  said,  there 
is  no  distinction  between  a  bond  and  a  contract.  I  say, 
there  is  a  material  difference.  A  bond,  by  wWch  the 
party  binds  himself  in  a  penal  sum,  is,  in  law,  a  present 
debt,  subject  to  be  reduced  hereafter,  according  to  the 
terms  of  the  condition.  But  a  contract  to  pay  a  sum 
of  money  on  a  certain  event,  does  not  amount  to  a 
debt,  until  the  event  occurs.  In  Ex  parte  Grundy  (a), 
which  has  been  referred  to  by  the  Court,  the  bankrupt 
covenanted  by  his  marriage  settlement  to  pay  2000/., 
in  case  his  intended  wife,  or  any  issue  of  the  marriage, 
should  survive  him.  In  that  case,  therefore,  the  debt 
was  not  payable  by  the  bankrupts  and  never  could  bo 
payable  by  him ;  and  yet  Lord  Lyndhurst  held,  that 
the  2000/.  was  provable  as  a  debt  under  the  commis-' 
sion.  [Sir  J,  Cross.  In  Ex  parte  Tindal{b\  which 
was  a  case  of  a  similar  description,  the  value  of  the 
debt  was  easily  ascertainable,  being,  as  Lord  C.  J« 
Tindal  observes,  in  his  judgment  (c)  **  the  present  worth 

(a)  Mont.  &  M.  293. 

(6)  Mont  375, 462 ;  1  Dea.  &  Ch.  291.  This  case  afibrds  a  curious  tpe- 
cimen  of  the  delay  and  uncertainty  of  litigation,  and  is  also  a  remarkable  in* 
stance  of  the  difference  of  opinion  entertained  by  learned  persons,  in  applying 
law  to  fact,  llie  proof  of  the  debt  was,  in  the  first  instance,  rejected  by  tht 
commissioners,  in  1828, — their  decision  was  reversed  by  Sir  Lancelot  Shadi 
veil,  the  Vice-Chancellor,  in  1829,  (1  Mont.  &  M.  415,) — ^his  decision  was 
reversed,  upon  appeal,  by  Lord  Lyndhurtt,  (Id.  422,) — and  his  decision  was 
finally  reversed,  upon  a  re-hearing,  by  Lord  Brougham,  assisted  by  Lqrd 
C.  J.  Tindatt  and  Mr.  Justice  Litlledale,  in  1832, 

(c)  Moot,  467, 
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of  4000/.  payable  twelve  months  after  the  death  of  the  1834. 
bankrupt."]  But  what  reason  can  there  be  for  requiring  e,  p^rto 
the  ascertsdnment  of  the  debt  before  the  commission,  a^JJJoUiw. 
as  a  condition  precedent  to  the  proof,  when  the  second 
branch  of  the  56th  section  expressly  reserves  the  right 
of  proof  until  after  the  contingency  shall  have  hap- 
pened? I  say,  the  penalty  of  the  bond  was  a  debt  con- 
tracted. If  all  the  contingent  circumstances  contem-* 
plated  by  the  condition  of  the  bond  had  occurred 
before  the  bankruptcy,  instead  of  afterwards,  would 
not  the  proof  have  been  upon  the  bond?  This  shows 
that  the  debt,  whether  provable  before  or  after  the 
bankruptcy,  was  still  contracted  by  virtue  of  the  bond. 
In  YiMap  v.  Ebers{a),  which  has  been  referred  to  by 
the  Chief  Judge,  the  question  was,  whether  the  debt  in 
that  case  was  barred  by  the  certificate;  and  Mr.  Justice 
Littkdale  assigns,  as  the  ground  of  his  judgment,  that 
no  debt  could  be  said  to  have  subsisted  between  the 
plaintiff  and  defendant  before  the  certificate;  and  that 
their  agreement  could  not  convert  the  plaintiff,  who 
was  acceptor  of  the  bill>  from  a  principal  into  a  surety. 
In  Ex  parte  Myers  {b\  it  has  been  said  there  was  a 
certain  debt  contracted  by  the  bankrupt.  But  that  is 
not  so;  the  debt  was  not  contracted  by  the  bankrupt, 
but  by  third  persons,  for  whom  the  bankrupt  was  gua** 
rantee.  The  question  there  was,  to  what  amount  the 
bankrupt  was  liable,  in  case  the.  third  persons  did  not 
pay  the  debt  contracted  by  them ;  and  the  debt  in  the 
present  case  is  quite  as  certain,  as  in  Ex  parte  Myers. 
The  result  of  our  argument  amounts  to  this,  that 
though  the  Court  may  think  no  proof  could  be  made 
upon  this  bond,  within  the  first  branch  of  the  56th  see- 

(<i}  1  B.  &  Adol.  698.  CO  3  Dea.  U  C.  251* 
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1M4,       tion,  before  the  happening  of  the  contingency, — yet 
Ex  parte      that   now  the   contingency  has   happened,  and    the 
and  anote.    wiount  of  the  debt  is  ascertained  and  certain,  the  peti- 
tioners have  a  clear  right  of  proof  within  the  second 
branch  of  that  section. 


Erskine,  C.  J« — This  case  has  been  well  argued  on 
both  sides,  and  is  one  in  which,  I  must  admit,  there  is 
considerable  difficulty ;  but  I  think,  in  arriving  at  a  dec!-* 
sion  upon  it,  there  is  no  necessity  for  interfering  with  the 
case  of  Ex  parte  Myers  {a),  or  Ex  parte  Thompson  (b). 
In  Ex  parte  Thompson  the  Court  waa  of  opinion,  that 
there  was  no  debt  contracted  by  the  bankrupt  at  the 
time  of  the  bankruptcy ;  inasmuch  as  the  default  by  the 
principal,  for  whom  the  bankrupt  was  surety,  was  a 
condition  precedent  to  the  accruing  of  the  debt,  and 
no  default  had  been  made  by  the  principal  before  the 
bankruptcy.  Now,  in  Ex  parte  Myers  the  Court 
thought  there  was  a  debt  existing  at  the  period  of  the 
bankruptcy.  The  guarantee  there  given  by  the  bank* 
rupt  was  to  secure  the  payment  of  three  bills  drawn  by 
his  agents  on  the  petitionees,  for  the  purpose  of  raising 
money  for  the  accommodation  of  the  bankrupt;  and, 
though  the  bills  were  not  paid  by  the  petitioner  untU 
after  the  bankruptcy,  yet  the  debt  was  contracted 
before ;  it  was,  therefore,  '^  debitum  in  presentii  aol^ 
vendum  in  future."  With  respect  to  the  present  case» 
it  cannot  be  said,  that  the  bond  was  forfeited  before  the 
issuing  of  the  commission ;  and  I  find  this  distinction 
invariably  taken  in  all  the  cases.  Where  a  bond  was 
given  for  the  payment  of  an  annuity,  and  the  annuity 
was  not  payable  before  the  issuing  of  the  commissicmv 

(a)  2  Doa.  &  Cb.  251 ;  1  Mont.  &  B.  229. 
iP)  2  Dea.  &  Cb.  126;  1  Mont.  &  B.  219. 
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it  was  hdd  that  thare  was  no  debt  on  which  you  could  1834. 
fittten  the  equitable  relief,  of  permitting  the  creditor  to  ^i  parte 
prove  for  the  value  of  the  annuity.  In  this  case,  what-  jJJd  aj^ulw. 
ever  inference  may  be  drawn  firom  the  genefal  words 
used  by  the  statute  of  6  Geo*  4.  c.  16.  in  some  of  its 
dauaea,  it  is  dear,  that  the  56th  section  means  the  debt 
contracted  by  the  bankrupt  to  be  a  debt  existing  ante- 
cedent to  the  commission.  But  treating  this  as  a  con-^ 
tract  by  the  bankrupt  to  pay  a  sum  of  money  to  the 
sheriff,  for  a  good  and  valuable  consideration  received 
of  the  sheriff  by  the  bankrupt,  I  think  there,  also,  the 
argument  fiuls.  The  sheriff,  in  taking  possession  of 
the  goods  under  the  execution  against  Suwerkrop,  waa 
merely  an  officer  of  the  law,— ^the  goods  were  in  custadiA 
legis,  and  he  himself  had  no  property  in  them  what- 
ever. He  delivers  up  the  goods  to  Smoerkrop^s  assig- 
nees, in  consequence  of  a  claim  made  by  them  that  the 
goods  belonged  to  them  as  such  assignees,  and  not  to 
Snwererop,  or  the  execution  creditor;  and,  in  order  to 
indemnify  himself  against  the  consequences  of  parting 
with  the  goods,  he  takes  a  bond  of  indemnity  from  the 
aMtagpees.  But  this  bond  involved  no  contract  on  the 
part  of  Fax,  and  his  co-assignee,  to  pay  for  the  value 
of  goodsj  as  belonging  to  the  sheriff;  but  it  was  merely 
to  save  him  harmless  from  any  loss,  that  might  accrue 
to  him  from  complying  with  the  demand  of  Sfffoer- 
crop's  assignees*  Until  the  sheriff  was  damnified, 
therefore,  no  debt  could  possibly  arise  by  virtue  of  this 
contract  of  indemnity.  Then,  wh^i  was  he  danmifiedt 
Kot  until  after  the  issuing  of  the  conunission  against 
Fax,  against  whose  estate  this  bond  is  sought  to  be 
proved.  I  will  look  into  the  different  cases  that  have 
been  cited  in  the  aigument^  and  if  I  should  alter  my 
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1834.       opinion^  I  will  mention  it  to  the  counsel  for  the  parties 
Ex  parte      concerned.     But,  at  present,  I  think  the  Subdivision 
a^^aoXr.    Court  was  right  in  rejecting  the  proof,  and  that  this 
petition  must  be  dismissed. 

Sir  J.  Cross  wbhed  to  have  further  time  to  consider 
his  judgment  in  so  important  a  ctoe* 

Sir  G.  Rose. — To  save  the  parties  the  expense  of 
coming  to  this  Court  again,  I  think  it  better  to  deliver 
my  judgment  now,  entertaining,  as  I  do,  no  doubt 
whatever  on  the  case  before  us.  The  question  is, 
whether  or  not  the  sheriff  can  prove  upon  this  bond 
imder  the  commission  against  Jbx„  who  is  one  of  the 
obligors.  If  there  had  been  a  forfeiture  before  the 
bankruptcy,  then,  of  course,  there  could  be  no  doubt* 
But  the  language  of  the  statute,  it  appears  to  me,  puts 
the  case  in  a  very  narrow  compass.  Was  there  any  debt 
contracted  payable  on  a  contingency?  Would  an  exe* 
cutor,  in  the  administration  of  assets,  be  considered 
liable  on  this  bond,  as  on  a  debt  by  his  testator?  The 
sheriff  having,  in  the  condition  of  the  bond,  reduced 
into  language  the  terms  upon  which  he  was  willing  to 
part  with  the  possession  of  these  goods, — it  is  very  clear, 
that  he  made  no  assertion  of  property,  but  merely  took 
an  indemnity  on  withdrawing  possession.  In  this  case^ 
the  debt  is  not  created  by  the  obligatioPfbut  by  the  cir« 
cumstances,  on  the  happening  of  which  the  condition  is  to 
operate.  The  principle,  on  which  Ex  parte  TAompson(a) 
was  decided^  was  tliis, — there  was,  in  that  case,  no  cove- 
nant of  the  bankrupt  to  pay  a  debt,  but  merely  an  en* 
gagement  to  pay  an  annuity,  in  case  of  the  default  of  a 

(a)  2  0et.  ^  Ch*  126. 
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person  for  whom  he  was  surety.     He  could,  therefore/       1834. 

be  only  said  to  contract  the  debt,  if  the  grantor  did       ETparie 

not  pay  ihe  annuity.     When  there  is  a  contract  to    ^a  ^othw. 

secure  the  payment  of  a  debt  owing  by  another  person, 

diere  must  be  some  subsequent  act  done,  or  omitted, 

by  the  principal  debtor,  to  copvert  the  contract  of  the 

surety  into  a  debt.    So,  in  Ex  parte  The  Lancaster 

Canal  Company  (a\  the  principle  on  which  the  Court 

decided  that  case  was, — that  the  bankrupts  (who  were 

trustees  for  a  corporate  body)  had  covenanted,  when 

required,  to  pay  all  balances  in  their  hands,  and  that 

no  demand  had  been  made  before  their  bankruptcy. 

Then  what  was  determined  in  £x  parte  Myers {b)? 

That  was  the  case  of  a  guarantee  by  the  bankrupt  to 

secure  a  debt,  where  the  contingency  had  happened 

before  the  bankruptoy;  and  therefore  it  was  held,  that 

the  creditor  could  prove  the  amount  of  the  guarantee 

against  the  bankrupt's  estate.     In  some  cases  of  a  gua- 

ifantee,  it  has  been  held  that  the  debt  would  sustain  a 

Commission,-^as  in  cases  of  covenant  for  the  delivery  of 

slock,  and   so  in    other  cases,  where  the  value  and 

amount  of  the  stock  could  be  ascertained.    There  is 

this  difference  between  the  cases  of  JEx  parte  Thofnp- 

son,  and  JSr  parte  Myers,  that  in  the  one  there  was  no 

debt  contracted   before  the  bankruptcy,  and   in  the 

other  there  was.    I  am  anxious,  if  it  could  be  done, 

that  the  bond,  in  this  case,  should  be  considered  me;re 

form  and  surplusage,  and  that  the  sheriff  should  be 

admitted  to  prove  for  the  value  of  the  goods.     If  it 

could  be  put  that  the  sheriff  had  the  slightest  claim 

of  property  in  these  goods,  or  dealt  with  them  as  his 

own^  when  he  delivered  them  to  the  assignees,  we 

(a)  Mont.  27.  (b)  2  Dea.  &  Ch.  251. 
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might  tbcDi  perhaps,  have  viewed  the  matter  in  a 
different  light.  But  be  did  nothing  more  than  with- 
draw from  the  possession  of  them  in  his  character  of 
sberifii  on  being  indemnified  by  the  persons  who. 
claimed  them  aa  their  own*  If,  again,  there  had  been 
an  undertaking  on  the  part  of  JPoj:,  and  his  co-assignee, 
to  return  the  yalue  of  the  goods  to  the  sheriff,  in  case 
be  had  been  made  responsible  for  them,  then,  also,  as 
in  the  ease  of  a  coyenant  to  replace  stock,  it  would 
have  been  a  question  whether  the  value  could  not  have 
been  calculated,  and  the  amount  proved.  But  nothing 
of  this  description  can  be  gathered  from  the  facts  of 
this  case.  Taking  it,  therefore,  that  we  are  right  in 
our  conclusicm  that  this  is  not  a  provable  debt,  I 
think  it  is  due  to  the  parties  concerned  on  this  petition, 
that  we  should  not  defer  our  judgment 

Erskine,  C.  J. — There  is  one  case  which  marks 
very  clearly  the  distinction  between  bonds  forfeited, 
and  those  not  forfeited  till  after  bankruptcy.  It  is  that 
of  Perkins  v.  Kempland{a)f  where  it  was  held,  that  a 
bond  forfeited  before  bankruptcy,  became  a  debt  at 
law;  but  not  where  forfeited  after  bankruptcy. 

Mr,  Twiss  said,  that  if  the  petition  was  finally  dis* 
missed,  the  assignees  would  not  press  for  cpsfes. 

The  case,  however,  was  ordered  to  stand  over  for 
final  judgment. 


Southnmpton 

Buildings, 

Fdnrtunry  21, 


On  this  day  the  Chief  Justicb  pronounced  the  final 


(a)  %  Bl.  Rep.  1106. 
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judgment  of  the  Court.    After  recapitulating  the  &ct0       18S4. 
of  the  cascj  his  Honor  proceeded  as  follows : —  Expats 

The  question  haa  heea  for  the  first  time  properly  raised 
&r  discuasioDj  on  this  petition^  whether  the  loss  incurred 
by  the  sheriff  after  the  bankruptcyi  constituted  a  debt 
provable  under  the  fiat 

On  the  part  of  the  petitioner  it  was  urgedj  that  it 
was  a  contingent  debt,  within  the  meaning  of  the  56th 
leotion  of  the  6  Geo^  4.  c.  16. 

On  the  part  of  the  assignees  it  was  insistedj  that  to 
bring  a  case  within  that  section,  there  n^st  be  an 
existing  debt  at  the  date  of  the  commission,  and  that  in 
this  case  there  was  no  debt,  until  the  sheriff  was  actually 
damnified  by  the  payment  of  the  money. 

The  Court  was  alternately  pressed  by  the  cases  of 
Eae  parte  Thamp$onf  re  Wf/ait,  and  Ea  parte  MyerSt 
re  Sudelk  At  the  time  of  the  argument  of  the  case,  I 
entertained  no  doubt  of  the  soundness  of  the  decision 
of  the  leained  Commissioners,  who  rejected  the  pro&f| 
and  I  stated  my  opinion  on  the  point ;  but  as,  upon 
referring  to  the  reports  of  the  case  of  Ex  parte  Myers ^ 
it  appears  to  me  that  I  have  gone  further  than  the 
authorities,  upon  closer  examination,  will  warrant,  I 
wish  to  avail  myself  of  the  reservation  of  our  final  judg- 
meat  on  this  petition,  by  pointing  out  more  precisely 
the  view  which  I  take  of  this  question.  In  my  judg- 
ment»  in  Em  parte  Myer9%  I  have  not  sufficiently  marked 
the  distinction  between  contingent  liabilities  that  may 
neier  become  debts,  and  contingent  debts  that  may 
sever  become  payable.  Upon  the  fiiUest  consideration 
of  an  the  reported  decisions,  I  am  satisfied  that  claims 
under  the  first  class,  upon  which  no  debt  has  ariseii 
until  after  the  bankruptcy,  cannot  be  proved  under  the 
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^^*  56th  section  ;  but  that  all  claims  falling  within  the  latter 
Expftrttf  class,  that  are  either  capable  of  valuation  before  the 
and  another*  Contingency  happens,  or  have  become  payable  by  the 
happening  of  the  contingency  after  the  bankruptcy,  and 
before  proof  is  tendered,  may  be  admitted*  The  case 
of  Ex  parte  Thompson,  re  Wyait^  is  an  example  of  the 
first  class.  The  case  of  Ex  parte  Myers,  re  Sudell, 
was  decided  as  belonging  to  the  second  class.  In  the 
case  of  Ex  parte  Thompson,  there  was  no  debt  due 
from  any  one  until  after  the  bankruptcy.  In  Ex  parte 
Myers,  a  debt  had  been  clearly  contracted  with  the 
holders  of  the  bills  before  the  bankruptcy  for  a  specific 
sum,  which  the  bankrupt  had  engaged  to  pay,  unless 
he  should  be  released  from  his  obligation  by  the 
drawers  taking  up  the  bills.  Whether,  in  deciding 
that  case,  we  [sufficiently  adverted  to  the  distinction 
between  guaranties  for  the  re-payment  of  monies 
actually  advanced,  or  for  the  payment  of  goods  sold 
and  delivered  to  third  parties  before  the  bankruptcy, — 
and  guaranties  for  the  payment  of  securities  current  at 
that  time, — may  perhaps  be  a  fit  subject  for  considera-* 
tion,  whenever  a  similar  case  may  arise.  It  is  enough 
here  to  say,  that  no  such  point  dnses  in  this  case. 

The  broad  question  that  presents  itself  on  this  peti«- 
Uon  is,  had  the  bankrupt  contracted  any  debt  before 
the  issuing  of  the  fiat  against  him  ?  In  order  to  answer 
this  question,  we  must  see  what  had  actually  taken 
place  before  that  date.  The  sherifi^  had  relinquished 
teTtein  goods  which  he  had  seized  as  Suwercrop\  and 
had  returned  that  there  were  no*good8  of  Suwercrop's 
in  his  bailiwick.  By  his  own  return,  therefore,  he  is 
estopped  from  setting  up  any  daim,  as  upon  a  sale  of 
the  goods  seized ;  and  his  whole  case  must  rest  upon 
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the  contract  of  indemnityi  as  evidenced  by  the  bank-       18S4, 

rapt's  bond.      That  a  mere  contract    to  indemnify      g,  parte 

creates  no  debt  till  a  loss  has  been  actually  incurred,    and  anotto. 

has  been  too  often  decided  to  become  now  a  question 

for  argument.    The  cases  of  Young  v*  Hockley  {(i), 

CkUian  v.  Whiffen  {b\  and  Hoffham  y.  Fourdrinier  (c), 

are  decisions  upon  this  point..    Does  the  circumstance, 

then,  of  this  contract  to  indemnify  being  secured  by  a 

bond,  make  any  difference  ?    If  the  bond   had  been 

forfeited  before  the  bankruptcy,  and  the  penalty  there** 

by  converted  into  the  nominal  debt,  the  argiunent 

would  have  rested  upon  a  very  different  foundation; 

for  in  that  case,  though  the  loss  incurred  would  be  the 

measure  of  the  debt  provable,  still  it  might  truly  be 

said,  that  the  debt  had  been  contracted  before  the 

bankruptcy,  although  the  amount  to  be  paid  depended 

upon  an  event  then  resting  in  contingency.    And  it  was 

upon  the  basis  of  the  penalty  becoming  a  legal  debt, 

upon  tbe  forfeiture  of  the  bond,  that  the  Chancellor 

sitting  in  bankruptcy  founded  his  power,  before  any 

specific  enactment  with  respect  to  annuities  was  intro* 

duced,  to  admit  an  annuity  creditor  to  prove  not  only 

for  arrears  due  before  the  bankruptcy,  but  for  the  full 

value  of  the  annuity. 

But  the  distinction  has  always  been  taken  between 
bonds  forfeited  before  bankruptcy,  and  thdse  forfeited 
after ;  a  distinction  which  is  strikingly  illustrated  by 
the  case  of  Perkins  v.  Kempland{d)f  to  which  I  re- 
ferred on  a  former  occasion.  In  that  case  it  appeared, 
on  motion,  that  a  bond  had  been  given  by  the  defendant 
to  secure  the  payment  of  an  annuity,  which  had  not 

(s)  2  Bl.  Rep.  839.  (b)  3  WUs.  13.  (c)  5  flf.  &  S.  21. 

(d)  2  BI.  Rep.  1106. 
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1 834.  been  forfeited  till  after  the  bankruptcy  of  the  defendant, 
^~[^  who  had  obtained  his  certificate,  and  waa  afterwards 
and  aaoth^'^  sucd  by  the  plaintiff*  on  the  bond.  The  Court  were  of 
opinioui  that  as  the  bond  was  not  forfeited  at  the  time 
of  the  commission,  there  was  no  debt  then  due  at  law } 
but  that  it  was  a  mere  contingency  which  might,  or 
might  not,  become  a  debt  in  futwro.  **  All  the  eases 
in  Chancery  are  where  the  bond  is  actually  forfeited ; 
to  redeem  which  forfeiture,  it  is  allowed  that  a  value  be 
set  on  the  annuity.  But  neither  there,  nor  at  law,  can 
the  debtor  be  protected,  for  a  debt  that  arises  after  the 
date  of  the  commission.*'  But  afterwards  it  was  moved 
again  upon  firesh  affidavits,  by  which  it  appeared,  that 
though  the  arrears  had  been  paid  up  at  the  time  of  the 
commission  issuing,  the  bond  had  been  previously 
forfeited  more  than  once.  And  by  De  Grey,  C.  J. 
and  the  whole  Court : — '^  The  defendant  has  made  a 
new  case,  which  is  now  as  clearly  for  him,  as  the  former 
was  against  him.  The  bond  being  forfeited,  became  a 
debt  at  law.  The  equitable  redemption  of  the  for- 
feiture by  payment  of  the  arrears,  and  the  growing 
annuity,  was  the  proper  subject  of  valuation ;  and  the 
debt  so  appreciated  ought  to  have  been  proved  under 
the  commission.*' 

The  same  distinction  is  also  clearly  explained  by 
Lord  Uldon  in  Ea  parte  Thistldwood{a),  in  which  his 
lordship  says,  "  The  original  cases  in  bankruptcy  con* 
sidered  the  penalty  of  the  bond  as  the  debt,  not  how- 
ever to  be  received,  but  to  stand  as  a  security  for  the 
annuity.  Lord  Hardwicke^s  rule  originally  was,  if  there 
were  sufficient  assets,  to  pay  the  annuity  half-yearly ; 

(a)  19  Vet.  245. 


Mabsoall 
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the  debt  giving  a  right  to*  receive  under  the  proof  the  1834. 
annuity  itself  out  of  the  assets^  if  the  state  of  the  assets  ^^nte 
permitted,  down  to  the  death  of  the  annuitant.  The 
course  afterwards  changed  to  setting  a  value  upon  the 
annuity,  to  be  proved  as  a  debt,  which  Lord  Hardmcke 
pat  upon  the  convenience  of  distribution.  Previously 
lo  the  statute  49  Oeo.  3.,  if  the  annuity  was  secured  by 
a  covenant,  the  arrears  only  could  be  proved ;  if  secured 
by  bond  and  covenant,  and  there  had  been  no  for- 
fixture,  nothing  could  be  proved ;  but  if  a  failure  had 
occurred,  there  was  this  difference  between  a  bond  and 
A  covenant,— that  under  a  covenant,  the  arrears  only 
Oould  be  proved, — but  under  a  bond  forfeited  before  the 
binkniptcy5  the  value  of  the  annuity,  as  well  as  the 
antara ;  and  this  clause  in  the  late  act  of  parliament 
ody  provides,  that  in  order  to  give  the  annuitant  some 
part  of  the  property^  it  is  no  longer  necessary  that  there 
diould  have  been  a  breach  of  the  condition  of  the 
bond." 

The  statutes  which  have  thus  made  provision  for  the 
proof  of  annuity-bonds,  though  not  forfeited  before  the 
bankraptcy,  hare  made  no  such  provision  for  bonds 
such  as  that  which  forms  the  subject  of  the  present 
discassioD ;  and  therefore  the  penalty  of  this  bond,  not 
having  b^n  forfeited  before  the  bankruptcy^  cannot  be 
consadered  as  a  debt  existing  at  the  date  of  the  com« 
mttBion ;  and  if  the  penalty  was  no  debt  at  that  time, 
Aere  was  no  debt  at  all  until  the  money  was  paid  by 
the  sheriff;  which  was  too  late  to  give  the  sheriff  any 
i^t  of  proof. 

The  petition  must  therefore  be  dismissed,  according 
to  ibe  provisional  judgment  of  the  Court  delivered  on  a 
former  day. 
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November  21,   Ex  parte  Edward  Lucas  and  William  Hunter. — 

December  M,  «  r«  ^ 

1833.  In  the  matter  of  Thomas  Oldham. 

ManA  14,  And  in  the  matter  of  John  Edge* 

1834. 

A.,  before  his  XHIS  was  a  petition  of  the  assignees  of  I%omas  Old" 

agrees  to  uice  /^^>  the  first-named  bankrupt^  for  an  order  on  the 

tonmUi! in«r  assignees  of  Edge  to  accept  a  lease. 
^^ITI^       The  petition,  and  affidavit  in  support  of  it,  stated,  that 

one*S^^  in  the  year  1825,  and  up  to  the  time  of  his  bankruptcy, 

nees  takes  DOS-  Oldham  was  possessed  of  certain  premises,  with  full 

session,  and  '^  ^ 

agrees  to  accept  power  to  mortgage  and  demise  the  same ;  and  that  in 

loe  leasey  a  orait 

of  which  was      October  |825  he  mortgaged  them  to  George  Gardner 

sent  to  the  as- 
signees, con-      and  James  Collier  Harter,  for  securing  to  them  the 

taming  cove-  *•  •  t*  111 

nants  personally  repayment  of  a  certam  sum  of  money  then  due  to  them» 
during^the^whoie  ^nd  also  to  secure  further  sums  to  be  advanced.  On 
onJin^JSic""^  the  29th  December  1829,  Oldham  agreed  to  let  the 
them  fiSm^M-*    premises  upon  lease  to  John  Edge  for  14  years,  at  the 

SSlkilnw^oT*  y®*'^y  '^"^  ^^  ^^'' '  *"^  Oldham  and  Edge  signed  a 
S*  i^*'--:      memorandum  of  agreement  as  follows : — "  Mr.  Oldham 

Held,  that  the  ^ 

*»»^««  '^ere  agrees  to  let  to  Mr.  Edge  the  factory  at  Torr  New 
accept  of  such  a  MiUs,  Derbyshire,  now  converted  into  a  print  work,  for 

lease ;  and  even 

if  they  were,      the  term  of  14  years,  at  the  rent  of  200/.  per  annum. 

that  the  Court 

of  Review  had  Mr.  Edge  is  to  find  security  for  the  amount  of  utensils 
to  compel  a  s(«.  ^  P^r  valuation;  and  when  they  are  paid  for,  the  rent 
Mw^f  th™'  is  to  be  reduced  at  the  rate  of  7j  per  cent,  per  annum^ 
agreement.        ^^  ^^ie  sum  SO  paid.    The  tenant  to  enter  into  the 

usual  covenants  as  to  repairs  &c.    Signed,  Thomas  Old-^ 
ham,  John  Edge.    December  29,  1829.'* 

On  the  30th  December  1829,  Edge  waited  on 
Messrs.  Walker  and  Jesse  of  Manchester^  solicitors, 
£^nd  gave  them  instructions  to  prepare  a  lease  of  the 
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premises;  and  one  of  the  firm,  upon  that  occasion,  took  1833. 
down  in  writing  the  instructions  so  given,  viz.  *'  Lease  ex  parte 
for  14  years  from  Gardner,  Harter,  &c.  &c.  as  mort-  and'anotW. 
gagees,  and  Mr*  Thomas  OMham,  to  John  Edge,  of 
New  Mflls,  Derbyshire,  printer,  of  the  cotton  mills, 
buildings  &c.  which  have  lately  been  converted  into 
premises  for  the  purposes  of  calico  printing ;  and  also 
the  water-wheel  and  main  geering  fixed  or  belonging 
to  such  water-wheel  {vide  description),  rent  SOO/.  paya- 
ble quarterly.  Mr.  Edge^  on  payment  of  443/.  lOtf. 
for  divers  utensils  now  on  premises,  to  have  the  rent 
reduced,  during  the  remainder  of  the  term,  33/.  per 
annum.  Mr.  Edge  to  keep  the  whole  of  the  premises, 
both  inside  and  outside,  in  repair,  to  pay  the  taxes  &c., 
as  usual  with  tenants;  not  to  let  &c.  without  consent  &c." 
Under  this  agreement.  Edge  entered  into  possession 
December  30,  18S9,  and  continued  in  possession  till 
his  bankruptcy,  and  paid  to  Harier,  one  of  the  mort- 
gagees, 2001.  for  one  year's  rent,  but  did  iiot  pay  for 
Ae  utensils.  The  draft  lease  was  prepared  according 
to  the  instructions ;  but  the  draft  remained  in  the  soli- 
citor's hands  till  11  December  1830,  when  they  for- 
warded it  to  Mr.  Walmsleyt  the  solicitor  of  Edge,  for 
his  approval.  Mr.  Wahnsley,  in  March  1831,  called 
on  Walter  and  Jesse,  to  claim  a  set-ofi^  against  the 
second  half  year's  rent,  which  had  not  at  that  time 
been  paid;  but  made  no  objection  to  the  draft,  akhough 
it  bad  been  two  months  in  his  possession,  nor  did\Ec^« 
object  to  it.  A  commission  of  bankruptcy  issued 
against  Oldham  on  the  15th  March  1831,  and  the 
petitioners  were  chosen  his  assignees.  A  commission 
of  bankruptcy  also  issued  against  John  Edge  on  the 
24th  July  1831 ;  imder  which  Thomas  Slaiter,  Richard 

VOL.  III.  L 


146  CASES  IV  BAKKRUPTCT* 

1  S$3.  Jaelsan,  and  Thomas  Boothman  (who  was  a  coal  dealer) 
£7^ifl  were  chosen  his  assignees*  Accordbg  to  the  bdief  oC 
and'illSiher.  ^^  petitioners,  it  had  been  agreed  between  Edge'B 
assignees  and  his  creditors,  that  the  assignees  should 
carry  on  his  business  for  the  benefit  of  his  estate; 
for  they,  immediately  after  Edge*^  bankruptcy,  entered 
into  possessbn  of  the  premises,  and  Thomas  Slatier,  as 
one  of  such  assignees,  had  ever  since  carried  on  the 
same  business  upon  the  premises ;  Thomas  Boothman 
supplying  the  coak  used  in  the  works;  and  Edge*B  as* 
signees,  or  Slatier  on  their  behalf,  paid  the  rent  of 
900/.  as  it  became  due. 

Various  applications  were  made  to  Slatter  by  Messrs. 
Walker  and  Jesse^  as  the  solicitors  of  the  petitioners^ 
urging  him  and  his  co-assignees  to  take  the  lease; 
and  in  June  1832  Slailer  informed  Messrs.  WaUer 
and  Jesse,  that  the  assignees  had  determined  to  take 
the  lease.  Another  draft  of  the  intended  lease  was 
accordingly  prepared,  corresponding  with  that  pro* 
posed  to  be  made  to  Edgs,  eaicept  only  in  placing 
his  assignees  in  his  stead;  and  this  last  draft  was 
delivered  to  Slatier  on  the  19th  June  1832.  The 
assignees  kept  the  draft  till  the  24th  November  18S2, 
when  they  objected  to  several  clauses  in  it,  and  de« 
clined  to  take  it  in  its  then  shape.  One  of  the  cove* 
nants  was,  that  the  assigfiees  would  not  assign  the 
lease,  without  the  licence  of  the  lessor;  and  all  the 
covenant^  were  personally  binding  on  the  assignees, 
their  executors  and  administrators,  during  the  whole  of 
the  term  demised. 

The  petition  prayed,  therefore,  that  the  assignees  of 
Edge  might  be  ordered  to  accept  the  lease,  as  pre^ 
pared, — or  that  it  might  be  referred  to  the  Re^trar  of 


Lucas 
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the  Court  to  settle  and  approTe  of  a  lease;  and  that       ISSS. 
Edg^B  ass^jnees  might  pay  the  costs  of  the  applka-      ^  p^rtt 
tion. 

By  the  other  affidavitSi  it  did  not  appear  diat  Jaei' 
son  had  at  all  interfered  in  thb  matter, 

Mr.  Swamiim,  for  the  petidoners.    The  petitionera 
come  before  this  Courts  under  the  7dth  and  76th  leets. 
of  the  6  Geo.  4.  c.  16.,  not  so  much  to  compel  the  as- 
signees of  Edge  to  elect, — but,  as  we  say,  after  they  have 
elected  to  abide  by  the  agreement,  and  to  execute  the 
lease  which  has  been  prepared.    [Sir  G.  Bo»e.  At  the 
outset  of  the  argument  on  this  case,  I  think  it  right  to 
direct  your  attention  to  the  question,  whether  we  have 
any  jurisdiction  npon  this  petition*    Do  you  know  of 
any  instance,  in  which  a  petition  in  bankruptcy  against 
ass^nees  was   ever  entertained,  for  compelling  the 
specific  performance  of  an  agreement  to  accept  and 
execute  a  lease,  and  to  enter  into  the  usual  covenants? 
If  you  put  it  on  the  ground,  that  ike  assignees  have 
already  elected,  your  only  remedy  to  compel  them  to 
do  what  you  now  seek  is,  by  action,  or  b^  bill  in 
equity.]      In  Ex  parte  Johnean,  in  the  matter  rf 
Seott  (a),  before  this  Court,  a  married  woman,  the  wife 
of  the  bankrupt,  was  by  consent  ordered  specifically  to 
convey.    And  there  is  another  case  much  stronger, 
where  a  purchaser  of  a  bankrupt's  estate  before  the 
nuurter  was  compelled  to  perform  his  contract;  Ex 
parte  Gould,  re  Harvey  (&).    [Sir  G.  Rose.  It  is  much 
easier  to  say  that  that  decision  is  wrong,  than  to  imagine 
that  this  application  is  proper;    In  that  case  the  pur- 
chaser did  not  even  appear,  much  less  was  any  asgu- 

(a)  28  Nowmbor  1833.  (0  1  G.  &  J.  231. 
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183S.       >»ent  gone  into,  that  could  raise  this  question.    Even 
jj.  ^1^^  assignees  enter  into  an  actual  contract^  I  think 

JhiZ  parts  ^  / 

L1TCA8        it  quite  clear,  that  this  Court  could  not  entertain  a 

and  another. 

jurisdiction  to  enforce  their  performance  of  it,  on  peti- 
tion, or  otherwise*  And  I  think  a  demurrer  was  once 
allowed  upon  this  very  ground  (a).]  In  Ex  parte 
Cowan  {b)f  the  Lord  Chancellor  had  exercised  a  juris- 
diction, on  petition,  to  award  damages;  and  on  appU- 
cation  to  the  King's  Bench  for  a  writ  of  prohibition, 
the  writ  was  refused*  In  that  case,  notwithstanding 
the  commission  had  been  superseded,  the  Lord  Chan- 
cellor was  lield  to  exercise  a  legal  jurisdiction  over, 
the  assignees.  Here  the  assignees  of  Edge  have 
bound  themselves  in  their  character  of  assignees* 
Now,  as  this  Court  has  jurisdiction  over  assignees  in 
all  matters  relating  to  their  bankrupt's  estate,  it  is 
manifest  that  if  they,  in  their  character  of  assignees, 
enter  into  any  contract  on  behalf  of  the  estate,  .this 
Court  has  jurisdiction  to  enforce  the  performance  of 
their  contract,  even  at  the  instance  of  a  stranger,  and 
much  more  so  at  the  suit  of  another  set  of  assignees* 
Then,  as  the  matter  of  the  present  petition  is  so  entirely 
a  matter  in  bankruptcy, — the  petitioners,  as  well  as  the 
respondents,  being  assignees  of  two  different  bankrupts, 
and  the  property  in  question  being  bankruptcy  pro* 
perty, — it  follows,  that  all  the  parties  concerned  must 
* 

(a)  The  case  alluded  to  by  his  Honor  seems  to  be  Spurriar  v.  Htmdeoek, 
4  Vea.  667.  But  the  marginal  abstract  of  that  case  is,  "  Specific  per- 
formance refused,  on  the  ground  of  laches  and  trifling  conduct  of  the  plain- 
tiff; the  contract  being  for  a  sale  to  the  plaintiff,  under  a  bankruptcy,  of  a. 
reversionaiy  interest  for  life,  which  in  the  interval  fell  into  possession.  The 
defendants  (the  assignees)  having  been  also  in  some  degree  remiss,  the  biU 
was  dismissed,  without  costs,  upon  delivering  up  the  agreement." 

(6)  3  Darn.  &  A.  123. 
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be  within  the  jurisdiction  of  this  Court.    The  proper       1335. 
course  therefore  for  the  petitioners  to  adopt  was^  to      £x  parte 
come  to  this  Court,  under  the  76th  section  of  the    andanotlcr. 
Bankrupt  Act,  and  call  upon  the  respfondent  assignees 
to  iiccept,  or  reject,  this  lease, — and  in  the  event  of 
their  accepting  it,  to  abide  by  all  the  equities  attaching 
to  them  by  virtue  of  such  acceptance.    lErsIcine,  C.  J. 
The  difficulty  in  my  mind  is,  whether  this,  or  any  other 
Court,  can  compel  assignees  to  perform  a  contract 
entered  into  by  the  bankrupt,  so  far  as  to  bind  them- 
selves personally  by  covenants  arising  out  of  that  con- 
tract.    Where  assignees  have  been  ordered  to  indorse 
a  bill  of  exchange,  for  instance,  the  Court  has  always 
at  the  same  time  provided,  that  they  should  be  protected 
and  indemnified  against  personal  responsibility  (a).] 

Sir  G,  Rose*  I  repeat,  that  it  is  a  mistake  to  sup- 
pose we  have  any  jurisdiction  in  this  case.  No  case 
can  be  shown  us,  even  occurring  upon  bill  in  equity, 
where  assignees  have  been  compelled  specifically  to 
perform  a  contract  of  this  nature.  This  petition 
stales,  that  Slatier  alone  agreed,  on  behalf  of  him- 
self and  the  other  assignees,  to  accept  the  lease  in 
question.  Now,  can  such  an  agreement  be  carried  to 
the  extent  of  binding  the  other  assignees?  The  sta- 
tute ^ves  authority  to  this  Court,  it  is  true,  to  call 
upon  the  assignees  to  accept,  or  reject,  the  bankrupt's 
interest  in  any  lease;  and  then  the  law  gives  a  remedy 
against  the  assignees,  if  they  elect  to  take  the  interest^ 
in  the  shape  of  an  action  for  use  and  occupation,  or  in 
an  action  of  debt  for  the  rent.  But  this  Court  can 
never,  in  the  exercise  of  its  discretion,  compel  a  specific 
performance  of  an  agreement  by  assignees,  so  as  to 

(o)'  Ex  pane  Mowbray,  1  Jac«  &  W.  448.  ... 
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fix  ibem  with  a  personal  liability  as  to  prospectiye 
covenants. 

Mr.  Swangfan  then  intimated,  that  he  desired  to  look 
into  the  different  cases  bearing  on  the  subjecti  with  a 
view  to  argue  the  point  of  jurisdiction^  and  that  he 
should  therefore  wish  the  case  to  stand  over. 


The  Court  conceded  to  his  wish ;  and  directed  the 
case  to  stand  over  until  after  the  term. 


Mkl^HMMa*MaMa 


December  11.  The  case  Came  on  again  this  day  for  hearing,  when 
Mr.  Swanston  and  Mr.  Stintony  after  recapitulating  the 
facts,  resumed  the  argument  in  support  of  the  petition* 
There  is  nO  doubt,  that  there  was  a  binding  contract 
between  the  two  bankrupts,  Oldham  and  Edge;  and 
the  question  is,  whether  the  draft  of  the  lease  was  con- 
formable to  the  terms  of  that  contract.  [Sir  G.  Rose. 
There  are  two  questions  for  our  consideration:-— 1st. 
Whether  the  assignees  of  Edge  ever  agreed  to  take  a 
lease ;  and  ^d.  Whether  this  Court  has  jurisdiction  td 
decree  a  specific  performance  of  the  agreement.}  It  is 
quite  clear,  that  bankruptcy  does  not  defeat  any  agree- 
ment for  a  lease,  which  has  been  entered  into  by  the 
bankrupt ;  and  when  the  assignees  take  possession  of 
the  premises  agreed  to  be  demised,  as  they  have  done 
in  this  case,  they  are  bound  by  all  the  liabilities  of  th^ 
bankrupt,  the  intended  lessee.  The  factd  here  warrant 
us  in  saying,  that  the  assignees  have  adopted  the 
agreement ;  and  it  is  immaterial  for  the  argument,  whe- 
ther it  is  an  agreement  or  a  lease*    A  specific  per- 
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fbnnancemay  be  decreed  in  equity  against  trustees^  as       ISS3. 
wefl  as  against  the  cestui  que  trust*    Then  it  becomes       E^^te 
8  question,  whether  this  Court  cannot  administer  justice    and'another. 
in  bankruptcy,  by  ordering  assignees  to  de  what  the 
bankrupt  had  agreed  to  do.     Here  are  two  bankrupts, 
and  two  sets  of  assignees,  and  that  is  quite  sufficient  to 
glre  the  Court  jurisdiction.    It  is  admitted,  that  before 
die  passing  of  the  Bankruptcy  Court  Act,  there  were 
▼arious  refined  distinctions  observed  between  proceed- 
ings  in  equity,  and   proceedings  in  bankruptcy.     In 
the  first  place,  the  evidence  was  different,  affidavits 
being  used  in  the  one,  and  interrogatories  and  deposi- 
tions in  the  other.     In  the  next  place,  there  was  no 
appeal  in  the  one,  but  there  was  in  the  other;  and 
there  was,  lastly^  a  more  solemn  judgment  in  the  one 
proceeding,  than  the  other.     But  since  the  establish- 
ment of  this  Court,  the  former  objections  do  not  apply, 
that  were  accustomed  to  be  taken  before  the  Lord 
Chancellor  when  sitting  in  bankruptcy.    Not  one  of 
the  reasons  that  used  formerly  to  be  urged,  for  trans- 
ferring the  jurisdiction  in  a  matter  of  bankruptcy  to  a 
Court  of  Equity,  has  any  bearing  upon  the  present 
question ;  for  a  better  mode  of  taking  evidence  has  been 
introduced,  by  giving  this  Court  a  power  of  examining 
witnesses  vivi  toce^  and  an  appeal  also  lies  from  its 
jurisdiction.     [Sir  G.  Hose.  Supposing  there  were  not 
sufficient  as^ts  here,  how  could  you  enforce  your  claim 
agunst  the  assignees?     Or  if  an  assignee  had  died, 
WDidd  you  enforce  the  claim  against  his  executors?] 
[Erskine,  C  J.  In  the  cases,  where  assignees  have  been 
held  to  be  bound  by  taking  possession  of  leasehold 
property,  there  is  a  distinction  which  would  not  apply 
to  this  case ;— *in  those  cases,  they  are  only  bound  as 
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183d.  assignees,  while  in  poasession  of  the  property,  and  are 
Exparte  relieved  from  all  liability  by  assigning  it  to  a  stranger. 
and^anoUier.  ®"^  ^^^^  ^^^  ^^^  ^  make  the  assignees  personally 
liable.  If  you  confine  your  petition  to  the  adoption  by 
the  assignees  of  the  agreement  entered  into  by  the 
bankrupt*  by  reason  of  their  having  taken  possession 
of  the  property,  then  the  Court  has  jurisdiction  un- 
doubtedly. But  if  you  found  your  claim  upon  a  fresh 
agreement  made  by  the  assignees  since  the  bankruptcy^ 
then  it  becomes  a  personal  interest  on  the  part  of  the 
assignees,  and  the  question  arises  as  to  this  Court 
having  jurisdiction.]  [Sir  J.  Cross,  By  the  second 
section  of  the  1  &  S  Will.  4.  c.  56.  this  Court  is  de- 
clared to  "  have  power,  jurisdiction,  and  authority  to 
hear  and  determine,  order,  and  allow,  all  such  tncUters 
in  bankruptcy,  as  now  usually  are,  or  lawfully  may  be, 
brought  by  petition,  or  otherwise^  before  the  Lord 
Chancellor,  whether  such  matters  may  have  arisen  in 
the  said  Court  of  Bankruptcy,  or  elsewhere^'  This 
would  seem  to  imply,  that  our  jurisdiction  is  not  confined 
to  such  matters  in  bankruptcy,  as  could  only  have  been 
brought  before  the  Lord  Chancellor  by  petition;  but 
that  it  extends  to  those  matters  in  bankruptcy,  which 
were  otherwise  brought  befpre  him.]  That  section,  we 
contend,  gives  this  Court  jurisdiction  over  all  matters 
in  bankruptcy,  not  only  over  those  which  were  formerly 
brought  before  the  Lord  Chancellor  on  petition,  but 
over  those  which  could  only  be  brought  before  him  by 
bill.  Conceding  the  point,  which  we  dispute, — namely, 
that  this  Court  has  only  jurisdiction  over  such  matters 
in  bankruptcy,  as  were  formerly  brought  before  the 
Lord  Chancellor  on  petition, — still  assignees  were  held 
liable  to  accoimt  by  petition  in  bankruptcy,  and  there 
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was  DO  need  to  file  a  bill  against  tliem  for  this  purpose.        1833. 
There  was  a  case,  indeed,  decided  by  the  Lord  Chan-      ETp^te 
cellor  (a),  in  which  he  said,  that  he  had  no  jurisdiction    andam^er. 
over  the  representatives  of  a  deceased  assignee;  but 
this  was  on  account  of  the  peculiar  position,  in  which 
the  parties  stood.    But,  on  the  present  occasion,  it  is 
no  reason  for  the  Court  now  renouncing  the  jurisdiction, 
because  at  some  remote  period  a  difficulty  may  arise  as 
to  the  personal  responsibility  of  the  assignees. 

In  regard  to  the  general  jurbdiction  in  bankruptcy, 
which  we  ask  the  Court  to  exercise  on  this  petition,  we 
say,  that  the  parties  here  are  before  the  Court  in  the 
character  of  assignees,  for  acts  done  as  assignees, — and 
that  the  Court  is  therefore  competent  to  make  the  order, 
as  prayed  for.  This  case  is  distinguishable  from  that 
of  Ex  parte  Warwick  {b),  where, — on  a  petition  by  a 
lessor  against  the  assignees  of  a  bankrupt  lessee,  for 
payment  of  rent  due  after  the  bankruptcy,  and  for  a 
compensation  for  hay  and  straw  sold  and  carried  off  the 
premises  by  the  assignees, — it  was  decided  that  the 
Court  had  no  jurisdiction,  unless  the  petitioner  made 
out  a  ease  for  an  injunction.  The  grounds  of  the 
judgment  in  that  case  were,  that  the  petitioner  prayed 
for  no  relief  to  the  lessor  under  the  then  statute  of 
49  Geo.  3.  c.  121.  c.  19.;  and  therefore  the  general 
rule  applied,  that  the  Court  had  only  jurisdiction  in 
disputes  between  the  assignees  and  those  who  have 
come  in  under  the  oommission.  The  petitioner  in 
that  case  was  considered  a  stranger  to  the  commis* 
sion;  but  the  present  case  is  not  one  between  a 
stranger  and  assignees,  but. between  two  sets  of  as- 
signees under  different  con^missions,  all  of  whom  are 

(a)  £r  parte  Crowe,  Mont.  &  Bl.  281.  (6)  Back,  326. 
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iBSS.  therefote  amenable  to  any  order  of  this  Court.  In 
itputB  -®*  parte  FeCtor{a),  it  was  decided  by  Lord  Eldon, 
ualn^.  ^^^  ^^  ^^  Chancellor*s  jurisdictito,  as  to  acts  done 
ih  tbe  bankruptcy,  was  not  determined  even  by  the 
Superseding  of  the  commission;  for  that  a  petition 
Would  He  on  behalf  of  a  purchaser  of  the  estatea  put 
up  to  sale  by  the  assignees,  for  the  re-payment  of  the 
deposit  The  purchaser  of  a  bankrupt's  property  is 
not  so  much  within  the  jurisdiction  of  this  Court,  as  the 
bankrupt's  assignees;  and  yet  in  Ex  parte  Goidd{b), 
the  purchaser  of  a  bankrupt's  mortgaged  estate,  sold 
before  the  Commissioners  under  the  General  Order, 
was,  upon  the  petition  of  the  mortgagee,  ordered  to 
complete  his  purchase.  In  Ex  parte  Cowan  (c),  where 
Lord  Tenterden  enters  fully  into  the  nature  of  the 
jurisdiction  of  the  Lord  Chancellor  in  bankruptcy,  his 
lordship,  In  the  conclusion  of  his  judgment,  says,  that 
''  the  assignees  are  unqttestionably  subject  to  the  con«» 
troi  and  jurisdiction  of  the  Lord  Chancellor  sitting  hi 
bankruptcy,  for  all  acts  done  by  them  in  their  cha-^ 
ractet  of  assignees,  by  virtue  or  under  colour  of  the 
commission/*  Then  the  language  of  the  Bankruptcy 
Court  Act,  both  in  the  preamble,  as  well  as  in  the  second 
section  referred  to  by  Sit  J.  Cross^  appears  to  give  full 
jurisdiction  to  the  Court  to  entertain  the  present  petition. 
The  preamble,  after  reciting  the  6  Geo,  4.  c.  16.,  sa3rs, 
^  It  is  eixpedient  to  provide  means  of  admmistering 

M 

and  distributing  the  estate  and  effects  of  bankrupts, 
and  of  determining  the  questions,  wJiich  from  time  to 
time  arise  touching  the  same,  other  than  are  provided 
by  the  said  act/*  This  would  certainly  imply  that  it 
was  the  intention  of  the  act  to  provide  other  means  of 

(a)  Buck,  428.  (6)  1  G.  &  S.  231.  (c)  3  B.  &  A.  123. 
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determining  the  questions  relating  to  the  bankrupt's  1885. 
property,  than  those  irhlch  were  fermerly  prondetI»  mtMi 
The  seccynd  secticm  gires  the  Court  foD  jurisdiction  over 
dl  maUetM  tu  hankrupiey.  Then  is  not  this  Ik  moHerin 
bmdtrupicyj  where  the  assignees  of  two  diiferent  bank'< 
repts  are  thns  brought  before  the  Court,  for  acts  done 
by  them  in  their  character  of  assignees  ?  The  case  of 
Ex  parte  Tomkins  {a)  shows,  that  assignees  may  be 
lendered  personally  liable.  [ErsHne,  C  J.  That  case 
allows,  only,  that  assignees  must  indemnify  their  own 
bankrupt's  estate  for  their  own  misconduct.]  There 
are  many  cases,  however,  in  wliich  assignees  may  be 
personally  liable*  In  an  action  brought  against  an 
assignee,  he  cannot,  like  an  executor,  plead  plene 
adminisiravitf  but  he  b  liaMe  whether  th^re  are  assets 
or  not. 

Erskinb,  C*3. — Would  the  Lord  Chancellor  for- 
merly have  had  jurisdiction  in  bankruptcy,  where  a 
party  purchased  by  private  contract,  to  enforce  the 
contract  against  the  purchaser? 

Sir  G.  Rose. — In  Ex  parte  Gould  (6),  the  party  wai 
a  purchaser  under  an  Order  of  the  Court  for  the  sale 
of  the  property,  and  that  gave  the  Court  jurisdiction. 
There  being  two  sets  of  assignees  in  this  case  does  not, 
as  it  appears  to  me,  bring  the  case  more  within  our 
jurisdiction.  The  act  of  pariiament  which  constitutes 
this  Court,  as  I  understand  it,  gives  no  jurisdiction 
beyond  what  the  Lord  Chancellor  formerly  possessed 
hi  bankruptcy.  I  find  nothing  in  the  act  to  extend  it 
fiirther.    If  that  be  so,  and  if  the  Lord  Chancellot 

(a)  Sugd.  V.  &  F.  Append.  (})  1  G.  &  J.  231. 
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1838.  sitting  in  bankruptcy  could  not  enforce  this  agreementj 
Ex^arte  H  foUows  that  this  Court  oouW  have  no  power  to 
aod'i^^  enforce  it.  I  will  merely  ask  any  one  conversant  with 
the  practice  in  bankruptcy,  whether  there  was  ever 
such  a  thing  known  as  a  petidon  to  the  Lord  Chan^ 
cellor,  sitting  in  bankruptcy,  against  a  stranger  entering 
into  a  contract  with  the  assignees,  or  even  by  one  set 
of  assignees  against  another.  Has  a  contract  agunst 
a  purchaser  been  ever  enforced,  either  before  the  Lord 
Chancellor,  or  in  this  Court,  except  where  the  purchase 
has  been  made  under  an  Order  of  the  Court?  Then 
is  this  any  thing  more  than  a  contract  between  two 
parties  for  the  grant  or  purchase  of  a  lease  from  one  to 
the  other?  If  the  assignees  of  Edge  were  sued  in  any 
Court  on  this  contract^  they  might  dispute  the  bank- 
ruptcy of  the  other  set  of  assignees.  Have  we  then  a 
power  to  prevent  them  from  doing  so?  Besides,  it  is 
to  be  observed,  that  in  the  form  of  the  proposed  lease, 
as  stated  in  the  petition,  there  is  a  covenant  not  to 
assign  without  the  licence  of  the  lessor.  Now  can  we 
compel  the  assignees  to  execute  a  lease  containing  a 
covenant  not  to  assign,  when  they  have  a  clear  right 
at  law  to  get  rid  of  their  liability  ? 

SirJ»  Cross.  Suppose  the  bankrupt  had  entered 
into  a  contract  for  the  sale  of  goods,  which  the  assig- 
nees were  obliged  to  fulfil.  Is  not  that  a  similar  case 
to  this, — only  that4his  is  a  contract  to  buy  land,  instead 
of  goods?     . 

Sir  G.  Rose,  If  it  were  a  question  of  assets,  then 
the  Court  would  clearly  have  jurisdiction;  but  if  it 
were  nothing  more  than  a  contract  entered  into  be- 
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tween  two  sets  of  assignees^  then  the  Court  would        1855. 
have  no  jurisdiction.  e7^ 

Lucas 
andaaotlMr. 

Mr.  Spence,  and  Mr.  BichardSt  who  appeared  for 
the  respondents^  declined  addressing  the  Court,  as 
they  could  add  nothing  to  what  had  been  already  said 
by  Sir  G.  Rote. 

Mr.  SwansUm  was  nevertheless  heard,  in  the  nature 
of  a  reply.  The  cases  alluded  to  by  Sir  Q.  Rose  are 
eases  of  executors^  and  not  of  assignees  under  a  com- 
misskm  of  bankruptcy.  [Sir  6.  Rose.  What  I  said 
widi  refei^ice  to  the  case  of  executors  was  this.  If 
you  ask  us  to  order  the  assignees  to  execute  a  lease, 
and  to  be  bound  as  far  as  the  assets  would  extend, 
then  we  could  do  periiaps  what  you  required. .  But  if 
you  ask  us  to  compel  the  assignees  to  execute  a  l^ase, 
and  enter  into  a  covenant  which  will  bind  their  execu- 
tors, then  you  ask  what  the  Court  has  no  pow^r  what- 
ever to  do.]  There  are  nuiny  acts  required  to  be  done 
by  assignees,  by  which  their  Executors  are  boitod*  If 
the  doctrine  is,  as  laid  down  by  Sir  G.  Rose,  then  the 
Court  would  have  no  power  to  order  assignees  to  do 
any  thing  which  would  affect  their  personal  represen- 
tatives. I  contend,  that  the  question  now  before  the 
Court  is  a  question  relating  to  the  adniinistration  of 
assets.  Is  the  Court  deprived  of  its  jurisdiction  over 
assignees,  because  an  act  is  done,  or  contract  entered 
bto,  by  them  subsequent  to  the  bankruptcy?  Thip 
was  held  very  different  in  Ex  parte  Cowan  (a).  The 
question,  as  to  any  want  of  ability  in  the  Court  to  deal 
with  the  personal  representatives  of  assignees,  ought 

(a)  3  B.  &  A.  123, 
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1S3S.       not  to  affect  the  principlei  which  ahould  govem  the 

J~~^       Court  in  controlling  the  conduct  of  asugaees,  when 

^^^^^^     they  themselves  are  brought  before  the  Courts  and 

w^Ha  aivuMiva# 

fequiied  to  perform  any  engagement  they  have  entered 
into  relative  to  the  bankrupt's  estate  or  effects.  In 
1  Deaeen^n  Bankrupt  LaW|  p.  3S8,  a  ease  (a)  is  referred 
to,  where  the  bankrupt  had  agreed  to  purchase  a  quan- 
tity of  wool^  and  the  assignees  were  held  bound  to 
perform  the  contract.  If  the  bankrupti  in  the  {uresent 
case,  had  been  bound  by  the  terms  of  a  lease,  the 
Court  would  have  compelled  the  ^sigoees  to  accept  or 
reject  k.  Then,  why  is  their  jurisdiction  to  be  cur- 
tailed, because  the  assignees  have,  once  the  bankruptcy, 
done  an  act  amounting  to  an  adoptiim  of  the  omtract, 
which  the  bankrupt  entered  into  before  his  bank- 
ruptcy? It  is  not  the  duty  of  a  judge,  in  adnu- 
nittering  justice,  to  narrow  hb  jurisdiction  ;-*on  the 
contrary,  bom  jndieis  est  mm^^iare  jmia  dieiitmem. 
Before  this  Court  was  established,  the  Lord  ChanceHor 
eould  administer  justice  in  bankruptcy  in  two  ways, 
by  petitimi,  and  by  bilL  Then  what  is  there  in  the 
new  act,  which  is  to  confine  the  jurisdiction  of  ibis 
Court  to  those  cases,  which  the  Lord  Chancellor  could 
decide  only  when  brought  before  him  on  petition? 
What  becomes  of  the  worAs  in  the  9A  section  of  the 
act,  **  all  such  matters  in  bankruptcy,  as  now  usually 
are,  or  lawfolly  may  be,  brought  by  petition,  or  oliker- 
friie,  before  the  Lord  Chancellor."  It  is  evidmt,  ftom 
these  words,  that  those  who  framed  the  act  were  aware 
that  the  Lord  Chancellor  was  in  the  habit  of  adminis- 
tering  justice  in  bankruptcy,  in  other  ways  than  by 
petition*    [Sir  G.  Rose.  The  former  practice  before 

(a)  Ex  f9fit  Gower, 
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the  Lofd  Chancellor  iras  thk: — In  aU  caaet  before  tlie  iss3. 
eoamnamon  was  opened,  the  proper  form  of  proceeding  ^Z^ 
was  by  motion*  The  act,  therefore^  in  using  the  words  ^Jf^^^^ 
^  or  otherwise"  alludes  to  that  particular  £Mrm  of  pro^ 
eeeding«]  [Sir  J.  Crag$.  In  the  time  of  Lord  Hard- 
mdcef  and  of  Lord  Chancellor  King^  diere  were  seve- 
ral matteiB  in  bankruptcy  brought  before  the  Court  by 
bill,  which  nught  haVe  been  brought  befinre  it  by  peti- 
tion. In  this  case,  it  really  appears  to  me,  that  the 
sabjecHnatter,  as  well  as  all  the  actors,  relate  to  a 
wHUier  of  bankrwpicy^  The  construction,  which  I  hare 
been  contending  that  the  Court  ought  to  put  upon  the 
act,  is  one  of  which  it  is  clearly  susceptible.  It  is  diffi- 
cult to  conceivej  why  the  Court  should  decline  a  juri»- 
dietion,  wliich  the  act  has  cast  upon  them;  or  what 
inconvenirace  can  possibly  ensue  fiom  this  Court  ^r^ 
dsing  Ifhe  jnriBdiction  in  the  present  instance,  instead 
of  sending  the  case  to  be  dealt  with  by  another  tribunal. 

EaiKnni,  C.  J. — It  is  impossible  to^  deny,  that  any 
qneatioiiy  iRrhich  inyohres  the  extent  of  the  jurisdictkm 
of  this  Court,  is  one  of  considerable  importance ;  it  is 
important  to  suitors,  to  know  what  rdief  they  can 
obtain  by  applying  to  the  Court, — and  it  is  important, 
abo,  when  tii^  do  come  here  for  relief,  that  they 
shoidd  not*  if  it  can  be  avoided,  be  sent  to  a  nuMre 
expensive  tribunal.  In  support  of  the  pray^  of  the 
present  petition,  it  has  been  contended  that  this  Court 
has  been  given  by  the  act  which  constitutes  it  a  greater 
jurisdietion  than  what  the  Lord  Chancellor  previously 
possessed,'*-and  that  although  the  Lord  Chancellor 
could  not  under  the  former  system  deal  with  certain 
mattern,  on  petition,  yet  that  the  provisions  of  the 
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ISSS.  recent  statute  enable  this  Court  to  do  so.  The  ftA 
J~^  section  of  the  act  confers  upon  this  Court,  "the 
j'y^^ftL,.  pc^wer,  jurisdiction^  and  authorityi  to  hear  and  deter- 
minei  order,  and  allow  all  such  matters  in  bankruptcy, 
as  now  usually  are,  or  lawfully  may-  be,  brought  by 
petition,  or  othertoise,  before  the  Lord  Chancellor;" 
and  it  has  been  contended,  that  because  the  words 
^'  or  oihervdse**  are  introduced  into  this  section,  the 
act  intended  to  give  us  greater  jurisdiction  than  what 
the  Lord  Chancellor  was  accustomed  to  exercise,  when 
ritting  in  bankruptcy.  But  it  appears,  that  the  Lord 
Chancellor,  sitting  in  bankruptcy,  exercised  jurisdiction 
on  motion^ — though  seldom, — as  well  as  on  petition ;  and 
the  words  "  by  petition,  or  otherwise"  may  therefore 
not  unreasonably  be  construed  to  refer  to  the  form  of 
proceeding  by  motioHf  as  well  as  the  form  of  proeeed- 
ing  bff  p^ition.  It  appears  to  me,  then,  that  this 
clause  in  the  statute  does  not  extend  our  jurisdiction 
farther,  than  the  Lord  Chancellor's  jurisdiction  when 
sitting  in  bankruptcy.  If  we  have  not,  therefore,  more 
authority  to  grant  the  prayer  of  this  petition,  than 
what  the  Lord  Chancellor  possessed  when  sitting  in 
bankruptcy,  can  we  compel  the  assignees,  in  this  caae, 
to  execute  a  lease,  which  the  bankrupt  had  agreed  to 
take,  because  they  have  adopted  the  contract  since  the 
bankruptcy,  in  the  hopes  of  its  proving  beneficial  to 
the  estate?  I. think  no  Court  would  compel  assignees 
to  make  themselves  personally  responsible  by  eiecuting 
a  lease,  and  entering  into  covenants  with  the  lessor,  to 
whom  they  would  be  always  liable  by  privity  of  contract. 
In  the  ordinary  case  of  assignees  accepting  a  lease  to 
which  the  bankrupt  was  entitled,  they  can  always  get 
rid  of  their  liability  by  assigning  to  another  person; 


and  another. 
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bat  here  the  assignees  are  called  upon,  not  to  accept,        ISSS. 
but  to  execute  a  lease,  which  would  have  the  effect  of      „       ! 

tiX  part6 

rendering  them  permanently  and  personally  liable  to    „„^^^„^;*^ 
the  covenants  contained  in  it.     It  is  said,  that  this  is  a 
stronger  case  for  our  interference,  inasmuch  as  the 
assignees  have,  since  the  issuing  of  the  commission^ 
positively  agreed  to  take  this  lease.     But  that  circum- 
stance   does  not,  as  it  seems  to  me,    advance  the 
argument  for  the  petitioners.    An  Agreement  entered 
into  by  assignees,  since  the  bankruptcy,  does  not  the 
more  give  jurisdiction  to  this  Court.    It  is  a  mere 
personal  contract,  for  which  they  are  petsonally  liable 
either  in  an  action  at  law,  or  by  bill  in  equity;  but  it  is 
not  in  itself  a  matter  of  bankruptcy,  nor  one  which  the 
Lord  Chancellor  exercised  jurisdiction  over,,  either  oh 
petition,  or  on  imotioii.    Unless  therefore  we  were  to  go 
the  length  of  saying,  that  any  person  contracting  in  any 
mode  with  the  assignclte  of  a  bankrupt  could  come  t6 
tins  Court  for  an  order  to  enforce  the  contract,  I  think 
w;e  cannot  compel  the  performance  of  the  contract  in 
the  present  case*    There  is  a  distinction,  which  has 
been  already  noticed  from  the  bench,  between  this 
case  and  that  of  Ex  parte  Gould  (a);  in  that  case,  the 
purchase  was  made  under  an  order  of  the  Court,  and  it 
was  on  this  ground,  that  the  purchaser  was  brought 
within  the   jurisdiction  in  bankruptcy.      Upon   the 
whole,  then,  considering  the  present  case  as  a  question 
of  contract  between  these  two  parties,  I  should  say^ 
that  it  is  not  a  matter  in  bankruptcy^  but  merely  a 
contact  between  a  stranger  to  the  commission  and 
another  party,  who  happens  to  be  an  assignee.    As  at 
present  advised,  therefore,  I  think  that  we  have  no 

(a)  IG.  &  J.231. 
VOL.  III.  ^^ 
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1853.  jurisdiction  to  grant  the  prayer  of  this  petition;  and 
■BTwut^  ®^^°  ^^  ^®  ^^^  jurisdiction,  it  appears  to  me,  that  this 
J'^^^l       is  not  a  case  which  would  call  upon  us  to  exercise  It. 

and  EDOthar.  * 

But  I  wish  to  hear  the  opinions  of  my  learned  col- 
leagues on  the  bench,  before  I  pronounce  my  final 
judgment. 

Sir  J.  Cross. — It  is  satisfactory  to  me,  that  his 
Honor,  the  Chief  Judge,  has  deferred  giving  his 
final  judgment  in  this  matter,  until  I  have  expressed 
ray  opinion ;  though  I  cannot  but  regret,  that  the 
counsel  for  the  respondents  should  calculate  upon  a 
majority  of  the  Court  giving  judgment  in  their  favour, 
and  decline  to  address  any  argument  to  the  Court  on 
behalf  of  their  clients  $  when,  by  so  doing,  my  doubts 
might  have  been  removed^  and  I  might  have  been 
brought  to  agree  in  opinion  with  my  learned  colleagues. 
However,  as  they  have  chosen  to  pursue  this  course,  I 
am  bound  to  express  the  opinion  I  entertain  on  die 
subjed>«matter  of  this  petition*  Now,  what  is  die  case 
before  the  Court?  The  two  bankrupts,  OUham, 
whom  the  petitioners  represent,  and  Edge,  whom  the 
respondents  represent,  were  interested  in  the  property 
mentioned  in  the  petition,'^the  estates  of  the  two 
bankrupts  have  beoome  entangled  and  entwined  toge« 
ther,  and  the  object  of  the  petition  is  to  set  all  matters 
right,  and  make  one  set  of  assignees  do  justice  to  die 
Other.  The  respondents,  it  appearr,  have  taken  poa- 
session  of  the  property  which  was  the  subject  of  the 
agreement  between  the  two  bankrupts,  and  have  kept 
it  for  two  years,  without  fulfilling  the  contract  entered 
into  by  Edge.  I  must  own,  that  I  cannot  reconcile  it 
with  my  duty  to  send  these  petitioners  to  the  Court  of 
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Chancerji  oppressed  as  it  is  with  business,  for  relief — <  1 835. 
when  Ihu  Court  is  fuUy  enabled,  as  it  appears  to  me,  to  ETparte 
adjudicate  on  their  case,  and  one  of  the  chief  reasons  uJ'^^^JLr 
for  establishing  this  Court  was  the  pressure  of  business 
in  the  Court  of  Chancery.  I  cannot,  I  repeat,  send 
the  suitor  to  the  very  place,  from  which  it  was  the 
mtention  of  the  legislature  that  the  jurisdiction  should 
be  temoYed,  and  tell  him  he  cannot  have  justice  done 
him  by  this  Court.  There  is  another  consideration, 
too,  which  weighs  with  me  oh  the  present  occasion.  If 
we  send  these  parties  to  the  Court  of  Chancery, 
and  our  decision  should  be  reyersed  by  the  Lord  Chan- 
cellor, then  it  would  be  said  by  those  who  are  seeking 
to  disparage  this  Court,  that  we  endeavoured  to  relieye 
ourselves  from  the  duties  imposed  on  us  by  the  legisla- 
ture, by  sending  every  thing  we  could  to  be  decided  by 
another  tribunal.  I  cannot  agree,  that  before  we  exercise 
die  jurisdiction  and  control  which  is  especially  given  to 
M'by  the  legislature  in  all  matters  of  bankruptcy,  we 
aittst  refbr  to  books  of  praetioe  to  teH  us,  that  in  certain 
CMes  we  are  nai  to  esereise  such  jurisdiction  and 
eontroL  Books  of  practice,  though  useful  guides  on 
aotfie  occasions,  are  not  incorporated  in  this  act  of  par> 
liaBMnf^  and  can^  therefore,  have  no  effect  in  Hmiting 
the  jurisdicticm  which  the  statute  gives  us.  Besides 
the  general  superintendance  and  control  given  by  the 
«cond  section  of  the  act,  there  are  other  words  super- 
added in  that  section,  which  have  been  already  referred 
to;  and  I  dibk  we  should  look  to  the  act  itself,  and 
not  to  books  of  practice,  to  explain  what  the  power  of 
this  Court  really  is.  From  the  best  construction  I  can 
put  upon  the  act,  I  think  we  are  not  confined  to  adjudi- 
cate on  those  cases,  in  which  the  Lord  Chancellor  had 

m2 
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IS88^  only  jurisdictionj  onpeiition;  but  that  the  intention  of 
^x  partt  ^®  legislature  was  to  give  this  Court  jurisdiction  in 
ai»d  aaoUier.  ^^^^  ^^^^9  which  concerned  the  interests  of  the  bank- 
rupt and  his  creditors^  As  the  Court,  however,  do  not 
mean  at  present  to  pronounce  a  final  judgment  and  I 
have  the  misfortune  to  differ  with  my  colleagues  in  the 
view  I  now  take  of  this  question,  I  should  wish  to  con- 
sider further  my  opinion,  before  we  finally  dispose  of 
the  case. 

Sir  G.  Rose. — I  have  already  stated  my  opinion, 
and  I  have  since  heard  nothing  to  shake  it,  that  the 
power  which  was  transferred  by  the  act  of  patliament, 
from  the  Lord  Chancellor  to  this  Court,  was  nothing 
more,  nor  less,  than  the  jurisdiction  which  the  Lord 
Chancellor  was  accustomed  to  exercise,  when  sitting  in 
bankruptcy.  If  every  thing  was  to  be  decided  by  this 
Court,  as  contended  for,  which  in  any  way  related  to^ 
or  concerned  the  estate  or  effects  of  the  bankrupt,  we 
should  not  only  have  the  sole  cognizance  of  all  actions 
of  trespass  and  trover,  that  are  now  brought  in  the 
Courts  of  Common  Law,  when  the  title  of  the  assignees 
to  the  bankrupt's  property  is  disputed  by  a  plaintiff  or 
defendant, — but  also  of  various  other  questions,  that  are 
now  usually  decided  by  the  Court  of  Exchequer. 

Erskine,  C.  J. — If  it  is  intended  that  the  case 
should  go  further,  after  our  final  judgment  is  pro* 
nouncied  on  it,  I  should  wish  the  form  of  the  proposed 
lease  to  be  inserted  in  the  special  case  to  be  carried 
before  the  Lord  Chancellor,  in  the  same  way  as  it  ap« 
pears  in  the  present  petition ;  because  that  is  most 
important  for  a  right  understanding  of  this  case;  the 
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question  beings  not  only  whether  this  Court  has  juris-  1 SSS. 

dicdon,  but  whether  any  Court  would  compel  an  assig-  -^^  p^^ 

nee  of  a  bankrupt  to  execute  such  a  lease^  containing  i^a'anoUier. 
$ueh  a  covenant  as  is  there  set  forth. 

It  was  arranged  that  the  matter  should  stand  over 
for  the  present,  to  give  the  parties  an  opportunity  of 
coming  to  some  agreement  as  to  the  terms  of  the  lease^ 
and  that  the  question  of  costs  should  also  be  reserved. 


1  QQJ, 

This  case  was  again  mentioned  to  the  Court  this    1412^  Jamutry. 
day. 

Mr.  Swansfon. — The  Court  have^  as  I  understand, 
already  in  effect  decided,  that  they  will  not  compel  the 
assignees  of  this  bankrupt  to  accept  the  lease  proposed 
to  be  granted  to  them,  so  far  as  to  render  themselves 
personally  responsible  for  the  covenants   it  contains. 
But  I  beg  to  add  this  one  observation,  namely,  that 
wherever  assignees  do,  in  any  instance,  elect  to  take  a 
lease,  it  follows  that  all  the  bankrupt's  liabilities  are 
transferred  to  them;  and  that  they  stand  precisely  in 
the  same  position,  in  which  the  bankrupt  himself  stood 
at  the  time  of  his  bankruptcy.     Neither  the  bankrupt's 
liabilities,  nor  the  rights  which  he  acquired  under  the 
lease,  are   destroyed  by  the  assignees   accepting  it; 
otherwise,  the  property  of  a  bankrupt  lessor  would  be 
completely  lost  to  him,  as  well  as  to  his  creditors.    For 
if  the  assignees  of  the  lessee,  after  electing  to  take  the 
lease,  are  at  liberty  to  reject  it,  the  assignees  of  the 
lessor  win  lose  all  the  benefit  they  might  otherwise 
have  derived,  and  there  will  be  no  one  to  whose  respon- 
sibility they  can  resort. 
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1834.  Sir  J.  Crom.— The  difficulty  I  have  in  this  cam  k 

Bjtp^rtB  ^^> — ud  I  ^^  pmrticidirly  to  call  the  attentioii  of 
aad^MwtUfc  °^]^  odleagues  to  it,  before  final  judgmeat  is  pro* 
nounced.  Here  are  two  sets  of  asBigneesi  the  one 
petitioners^  and  the  other  respondents;  both  claiming 
rights  in  one  particular  property,  by  the  relation  in 
which  their  respective  bankrupts  stood  towards  each 
other  at  the  times  of  their  respective  bankruptcies. 
Their  rights  are  still  undefined ;  though,  undoubtedly, 
they  are  altogether  rights  in  bankruptcy.  Both  the 
petitioners  and  respondents  are  officers  of  this  Court, 
o^er  whotOi  as  such,  this  Court  has  a  peculiar  jurisdic- 
tion. Both  come  here  prepared  to  ask  for  the  opimon 
of  the  Court  upon  their  respective  rights.  In  this 
state  of  circumstances,  one  of  the  judges  of  the  Court, . 
and  not  the  counsel  for  either  of  the  parties,  starts  the 
objection  that  there  is  no  jurisdiction, — or,  even  ad- 
mitting there  is  a  jurisdiction,  that  it  is  merely  in  the 
discretion  of  the  Court,  and  one  which  the  Court  ought 
not,  in  this  case,  to  exercise.  First,  then,  I  wish  to 
invite  the  attention  of  my  colleagues  to  the  questioni 
whether  in  this  state  of  circumstances  the  Court,  e:^ 
mero  moiUy  is  bound  to  take  up  this  objection,  and  by 
repudiating  our  own  jurisdiction,  to  turn  the  parties 
back  upon  another  tribunal,  after  they  have,  without 
any  objection  to  the  jurisdiction  on  their  parts,  ap- 
pealed to  us  for  our  judgment,  and  been  put  to  all  the 
costs  that  must  have  been  incurred  on  this  petition. 

I  agree,  that  if  it  were  quite  clear  that  the  Court  had 
no  jurisdiction, — as  if  a  petition  was  presented  to  try 
before  us  a  criminal  matter, — the  Court  would  be  bound 
to  say  at  once,  '^  we  have  no  jurisdiction."  But  here^ 
to  say  the  least,  the  question  of  jurisdiction  is  very 
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dtobtfiil;  and  I  do  not  think  die  objection  ought,  in        1834. 
At  first  instaocey  to  hare  fallen  from  the  Court  itself,  ^^t^ 

Seooiidly,  I  with  to  sulnnit  to  the  consideration  of 
the  Coorti  that  the  effect  of  thia  oli|ection,  of  want  of 
juiidictioii,  being  to  determine  that  the  Court  has  no 
power  to  interfere  between  two  sets  of  assignees, 
although  the  subject  in  dispute  is  clearly  bankruptcy 
property^— we  should  not  pronounce  our  final  judgment 
en  the  poialy  without  a  thorough  investigation  of  the 
nerlle,  espeeiaDy  where  the  parties  themselves  have 
&ooght  proper  to  submit  to  this  course  of  proeeed- 

EasxiNB,  C.  J.^-I  think  my  learned  colleague  takes 
loo  limited  a  view  of  this  question ;  for  even  conceding 
that  we  have  jurisdictkm  in  this  case,  the  subject  for 
our  finrther  connderation  is,  whether  we  ought  in  our 
diseretion  to  exercise  it.  First,  wheihw  we  are  to  do 
flO,  by  maUag  assignees  personally  responsible  for 
oovenaiKs,  from  the  mere  circumstance  of  their  taking 
possession.  And  secondly,  although  the  assignees 
have  apeelfleally  oontraeted  to  take  a  lease,  whether  we 
have  any  power  to  compel  the  specific  performance  of 
Atir  eontmct* 

8ar  G.  Rosb«— I  agree,  that  in  all  cases,  where  .there 
Is  a  qneetionable  point  of  jurisdiction,  the  Court  shoukl 
stri^g^  hard  to  exercise  it,  and  give  the  benefit  of  it 

(a)  la  AU^n^Gmeni  ▼•  ttrd  H§tham,  8  Rum.  416,  Lord  Lfndhwnt 
ibjormJ,  that  whara  a  Oowt  detonunet  a  natter  not  within  iti  juritdiction, 
its  decision  is  a  nnliity.  And  in  Mitf.  Plea.  p.  153,  ed.  1827,  it  is  said, 
£bat  n^ere  the  Court  has  no  jurisdiction,  no  consent  by  the  parties  can  give 
joriidiction. 


168  CASES   IN  BANKRUPTCY. 

1894,  to  a  party  seeking  justice  at  our  hands,  as  far  as  we 
Ezparte  ^^^*  ^^^  '  ^^  ^^^  think,  that  in  a  case  where  the 
aQduother.  ^^^^  ^^  unquestionably  no  jurisdiction,  it  should  shut 
its  eyes  to  the  fact,  and  suffer  a  matter  to  proceed  to  a 
final  determination  on  the  merits,  leading  the  parties 
perhaps  in  the  end  to  much  more  expense  and  litigationi 
jthan  by  arresting  the  proceedings  in  the  first  instance. 
The  present  case  has,  from  its  commencement,  struck 
me  as  one,  which  our  jurisdiction  does  not  in  any  way 
warrant  us  to  intermeddle  with ;  for  who  ever  heard  of 
a  Court  sitting  in  bankruptcy, — either  with,  or  without, 
the  addition  of  an  equitable  jurisdiction,  entertaining  a 
mere  question  of  contract  between  two  sets  of  assig- 
nees,— a  contract,  too,  that  was  entered  into  by  them, 
after  their  character  of  assignees  attached — for  the 
sole  reason  because  the  parties  to  the  contract  hap- 
pened to  be  assignees  ?  Can  the  mere  circumstance  of 
their  being  assignees  give  this  Court  jurisdiction  over 
them,  where,  but  for  their  bearing  the  name  of  assig- 
nees, no  one  would  for  a  moment  say  the  contract  itself 
was  a  matter  in  bankruptcy  ? 

Let  us  look  how  it  would  be  necessary  to  state  the  facts 
of  this  case  in  pleading,  either  at  law,  or  in  equity.  Here 
is  a  contract  arising  after,  and,  in  my  view  of  the  case, 
independent  of  bankruptcy.  Now  would  any  pleader, 
let  me  ask,  think  it  necessary  to  show  the  title  of  these 
parties  as  assignees,  or  even  to  mention  that  they  were 
assignees  at  aU,  otherwise  than  as  mere  description? 
Their  title  and  interest  in  this  contract  is  not  qu& 
assignees,  but  as  mere  individuals  entering  into  an 
ordinary  contract;  and  the  only  possible  colour  for  our 
claiming  jurisdiction  over  them  is^  that  the  subject-matter 
of  the  contract  is  bankrupt's  property. 
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But,  to  refer  to  the  words  of  the  Bankrupt  Act  (a),       1834. 
what  power  do  the  75th  and  76th  sections  give  us  in  a      £,  parte 
case  of  this  description  ?    What  more,  than  merely  to  .  andMo4«f. 
can  on  the  assignees  to  determine,  whether  they  will 
accept,  or  reject,  this  kind  of  property  belonging  to 
tfaeir  bankrupt  ?     This  is  all  the  power  conferred  on 
us  by  the  act;  for  when  the  assignees  have  accepted^  or 
declined^  the  lease,  the  Court  has  no  longer  jurisdic- 
tion (6).     And  so  strictly  have  Courts  sitting  in  bank- 
ruptcy followed  the  terms  prescribed  by  the  act,  that 
they  have  invariably  refused  to  allo^  a  petitioner  in 
this  respect  any  costs  (c). 

I  beg  it  may  be  distinctly  understood,  that  I  have 
formed  my  opinion,  not  only  on  the  subject  of  jurisdic- 
tion, but  on  the  merits  also.  Looking  at  this  case 
bypothetically,  and  conceding  all  the  facts  alleged  in  the 
petition,  and  considering  the  question  as  if  it  had  been 
raised  upon  demurrer  to  the  jurisdiction  in  a  suit  in 
equity,  where  all  the  facts  are  taken  as  admitted  by  the 
demurrer,  I  cannot  see  how  we  can  entertain  this  peti- 
tion. And  I  wish  to  try  the  question  of  jurisdiction  by 
itAs  test.  Suppose  we  were  to  make  an  order  on  this 
petition,  as  prayed;  that  order  could  not  affect  the 
assignees,  as  assignees,  but  it  would  merely  go  to  bind 
the  present  assignees,  their  heirs,  executors,  and  ad- 
ministrators, witiiout  any  reference  to  their  character 
of  assignees.  If  one  assignee  were  removed,  or  were 
to  die,  and  another  were  appointed  in  his  stead,  could 
our  order  in  any  way  affect  the  newly*appointed  one  ? 
Certainly  not.  It  would  only  extend  to  the  original 
parties,  their  heirs,  executors,  and  administrators. 

(a)  6  Geo.  4,  c.  16.  (6)  Ex  parte  Cluna,  1  Mad.  77. 

(c)  Ex  parU  Bright,  2  G.  &  J,  79. 
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1 834.  Than,  again,  adnltdng  tbat  we  liaTC  the  ji 

E^fn^  to  entertain  thk  petition,  where  is  the  eTideiioe»  or  eTon 
^^j^'^  aoy  statement  in  the  petition  itself,  thai,  in  the  eiieroise 
of  our  discretion,  is  to  induce  us  to  bind  the  tktee 
assignees  t  SkUier  has,  by  the  evidence  before  us, 
bound  hiBMelf  I  but  where  is  his  authority  to  bind  hia 
co-ass^(nees  ?  where  is  the  eomplianoe  with  the  statute 
of  firMds  ?  the  memorandum  signed  by  the  agent  duly 
authoriaed  ?  or  where  is  the  part  performance  on  their 
parts?  In  theAbsence  of  all  these,  I  say.  we  are  bound 
to  dismiss  this  petition,  merely  in  eiereise  of  our  dia« 
cretion. 

As  to  the  costs  In  this  case,  there  is  always  an 
anjuety  in  the  Court  to  prevent  the  burthen  of  ooeta 
from  falling  wholly  on  one  party,  by  ordering  them  to 
be  paid  by  both  parties  to  a  petition.  But  where  a 
petitioner  wb<dly  fails  to  establish  a  case  on  his  owa 
showing,  after  all  the  facta  of  his  petition  are  conceded 
to  him,  what  can  we  do  but  make  him  pay  the  costo  ? 
That,  mdeed,  is  the  rule  in  aU  eases ;  bat  when  we 

r 

look  narrowly  into  this  petition,  we  shall  find  that  the 
main  object  was  not  to  benefit  the  estate  of  (Mhmi^ 
the  bankrupt,  but  a  mere  endeavour  to  give  tO  the 
mortgagees  a  better  security  for  their  debt.  In  the 
lease  proposed  to  be  granted,  they  woidd,  in  &ct,  be  the 
lessimj  and  the  assignees  of  Oldham  are  their  mere 
madunes  in  presenting  this  petitiiHi.  Under  this  view 
of  the  easoi  I  am  of  opinion^  that  the  petition  must  be 
dismissed  with  costs. 


Sir  JoAn  Cro9§  wisbiBg  further  time  te  consider  his 
judgment,  the  case  stood  over  for  final  judgment. 

Cur*  adv^  vuU* 
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EBauMSi  C*  J.,  now  dtfireted  the  judgmeBt  of  the 
Court. 

Tlui  was  a  petition  by  the  asngnoei  of  Thomtm 
OUhmm^  a  bankntpti  prajing  that  the  asiignees  of 
Jdm  Edge,  a  bankrupt^  nftight  be  directed  to  accept 
and  execute  a  lease  id  the  fitfm  set  out  hi  the  petitioui-^ 
or  that  it  aught  be  leferred  to  the  proper  oflker  to 
settle  such  a  lease  as  they  ought  to  aocepti  regard 
WiBg  had  to  the  agreement  between  the  two  bank- 
rupt%  also  set  out  in  the  petition* 

The  agreement  thus  referred  to  bears  date  the  SMi 
DecMiber  1SS9;  it  k  signed  by  the  two  bankrupts,  and 
is  in  these  words  (a)«  (His  Honor,  after  reading  the 
f^greementy  proceeded  as  follows.)  The  re&renee  to 
the  coYenantSi  to  be  introduced  mto  the  lease,  ttuoHks 
dus  instn&nent  as  a  mere  agr^ment^  and  shows  that  it 
was  not  intended  to  operate  as  a  present  demise.  And 
aen»dingly  it  appears,  by  the  statement  in  the  peti* 
taoBy  that  JEklge  gave  instructions  to  OUkam^B  sdioilon 
to  prepare  a  lease  porsnanl  to  the  terms  of  the  agreo» 
meBt»  and  that  a  draft  lease  was  pf  epared  aooosdinglyi 
and  sent  to  E4^e*ii  solicitors  jfbr  appsoraL  In  the 
sttanthne  JE^ge  was  let  into  possession  of  the  premises 
ander  the  agreement,  and  continued  to  occupy  them 
down  to  the  time  of  his  bankruptcyi  but  n^  lease  was 
e?er  executed. 

On  the  I6tk  March  18S1,  a  commission  of  bankrupt 
was  issued  against  OMbmn  under  which  the  pet»» 
tkmers  were  i^pointed  assignees.  And  on  the  SMi 
June  following.  Edge  also  became  bankrupt,  and  the 
respondents,  SkUier,  JackMmf  and  BoQiimm,  were 
appointed  his  assignees.  It  was  further  stated  by  the 
petitioners,  that  the  assignees  of  E4g0^  inunedhteiir 

(a)  See  amte,  p.  145. 


1834. 

fiiptite 
LvcAs 


lAlh  Mareh* 


%7^  CASES  IN  BANKRUPTCY. 

18S4.       after  his  bankruptcy,  entered  into  the  possession  of  the 
.^Z^      premises ;  and  that  Slatter,  as  one  of  such  assignees, 

uidwotLer.  *""  ®^®''  ^^  Carried  on  the  bankrupt's  business  of 
calico  printer  upon  the  premisesj  for  the  benefit  of 
Edge's  estate;  that  Boothman  had  supplied  the  pre- 
mises with  coab;  and  that  either  the  assignees,  or 
JSlatter  on  their  behalf,  had  paid  the  rent  mentioned  in 
the  agreement. 

It  will  tend  much  to  simplify  the  question  in  dispute, 
if,  before  I  allude  to  ihe  other  circumstances  stated  in 
the  petition,  I  stop  here  to  consider  what  was  the  posi- 
tion occupied,  and  the  responsibility  incurred,  by  the 
assignees,  under  the  facts  already  mentioned.  By 
taking  possession  of  the  premises,  they  had  clearly 
adopted  Edge^B  tenancy.  It  is  material,  therefore,  to 
ascertain  what  was  Edge^s  situation  at  the  time  of  hb 
bankruptcy.  At  law,  he  was  a  mere  tenant  from  year 
to  year,  upon  the  terms  specified  in  tiie  agreement;  his 
assignees,  therefore,  having  taken  possession,  would 
stand  in  the  same  relation  to  the  landlord,  and,  as 
such,  would  be  liable  at  law  for  the  rent,  and  other 
consequences  of  such  tenancy. 

In  equity,  which  considers  what  is  contracted  to  be 
done,  as  done,  Edge  would  stand  as  lessee  for  fourteen 
years,  subject  to  be  called  upon  to  give  a  legal  effect 
to  his  liability  as  such,  by  the  acceptance  and  execu- 
tion of  a  formal  lease,  according  to  the  terms  of  the 
agreement.  In  equity,  therefore,  the  respondent's  re- 
lation to  the  lessor  would  be  that  of  assignees  gf  his 
lessee,  involving  them  in  the  same  responsibility  that 
would  have  resulted  from  a  lease  actually  granted  te 
Edge  before  his  bankruptcy,  and  adopted  by  tiiem;  in 
which  case  their  liability  to  tiie  payment  of  rent^  and 
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the  performance  of  the  other  covenants  of  the  intended       1894. 
lease,  would  only  endure  so  long  as  the  property  re*      £^Z^ 
mained  in  their  hands;  and,  upon  a  sale  and  assign*    mJP^'^^A 
ment  of  the  bankrupt's  interest,  they  would  be  released 
from  all  further  responsibility.     The  only  reasonable 
application,  therefore,  against  them  as  assignees  in  pos* 
session  of  premises  thus  situated,  would  be,  to  compel 
them  to  take  the  term  contracted  for,  upon  the  same 
conditions  as  would  have  attached  to  them^  if  the  lease 
bad  been  actdSlly  executed  before  Edge^B  bankruptcy* 
and  they  had  elected  to  adopt  it* 

But  this  application  by  the  petitioners  is  of  a  very 
di£^nt  character;  and  when  it  was  distinctly  asked  of 
their  counsel,  whether  they  would  be  satisfied  with  an 
order  that  would  bind  the  respondents  to  that  extent, 
they  as  distinctly  answered  in  the  negative^  and 
pressed  for  a  lease,  to  the  purport  of  the  draft  set  oul 
in  the  petition.  By  that  draft  the  demise  is  proposed 
to  be  by  the  mortgagees,  by  the  direction  and  aj^int* 
ment  of  Oldham^  and  his  assignees,  to  the  respondents* 
tfadr  executors t  admmMiraiars,  and  assigns;  thusren* 
dering  themselves,  and  their  personal  representatives* 
responsible  for  the  fulfilment  of  all  the  covenants  for 
the  whole  term  of  fourteen  years,  even  after  ihey 
should  have  sold  the  premises,  as  they  are  bound  to  do, 
fi)r  the  benefit  of  Edge's  creditors ; — a  proposal  too  un* 
reasonable  to  be  sanctioned  by  any  Court. 

But  it  was  urged  in  the  argument,  that  the  re* 
spondents  bad  expressly  agreed  to  take  a  lease  to 
themselves^  upon  their  own  personal  responsibility; 
upon  which  two  questions  arise: — First,  whether,  as- 
suming every  allegation  on  the  face  of  the  petition  to 
be  truci  any  such  agreement  has  been  made  out,  in 
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1854.        fact;  Bni,  secondlji  if  made  out,  whether  Chit  Comrt 
Bi  ptrts      has  the  power  to  enforee  it    I  should  very  much  quee* 
"^'        tion  the  juriadiGtion  of  this  Court  to  enforce  tlie  per- 
formance of  any  such  agreement,  if  it   had   been 
established  even  by  the  clearest  evidence;  because  the 
responsibility,  thus  incurred  by  the  personal  engagement 
of  the  respondents,  seems  to  me  a  fitter  subject  for  a 
bill  in  equity,  than  a  petition  in  bankruptcy.    But  it  is 
unnecessary  to  discuss  this  question  further;  because  I 
am  satisfied,  that  there  is  no  allegation^  the  petitioii 
of  any  agreement,  under  which  the  respondents  ought 
to  be  compelled,  in  any  Court,  to  accept  and  execute 
any  such  lease  as  that  suggested  by  the  petitioners. 
The  only  statement  pointing  to  such  an  agreement  is, 
the  allegation  that  Slaiter  represented  tiiat  tiie  assig'* 
nees  had  determined  to  take  the  lease  of  the  premises. 
What  lease?  does  it  necessarily  follow,  that  a  lease  to 
the  assignees,  binding  them  personally  to  tiie  corenanta 
for  the  whole  term,  was  intended?     Is  it  not  more 
reasonable  to  suppose,  that  a  lease^  commensurate  with 
tiieir  interests  and  liabilities,  as  assignees,  was  all  tiiat 
was  required?    The  landlord,  indeed,  ought  not  be 
bound  to  grant  any  such  lease,  and  might  have  put 
an  end  to  their  tenancy  by  a  regular  notice  to  quit, 
or  might  have  applied  to  the  Court  under  the  provi« 
sions  of  the  forty-sixth  section  of  the  Bankrupt  Act 
But  suppose  Slaiter  had  expressly  said  that  the  as« 
signees  would  take  a  lease  to  tiiemselves,  and  person- 
ally bind  themselves  by  the  covenants,  as  lessees— 
where  is  tiie  evidence  that  Slaiter  had  authority  thus 
Ui  bind  his  co-assignees?    There  is  no  admission  by 
them  of  their  assent;  nor  is  there  any  evidence  of  it. 
was  not  taken  under  any  such  agreement; 
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tor  Slatier  was  already  in  the  occupation  of  the  pre- 
aiiiefl ;  and  there  ig  no  one  fact  stated  in  the  petition,  from 
which  any  inference  of  the  assent  of  the  other  two  as* 
rignees  to  any  sudi  arrangement  can  be  fairly  drawn. 
Aasnmtng,  therefore,  for  the  Court  the  widest  range  of 
jorisdictiony  and  taking  every  fact  stated  in  the  petition 
to  be  true,  there  is  no  case  established  for  calling  on 
the  respondents  to  accept  such  a  lease  as  that  now 
tendered.  The  petition  must,  therefore,  be  dismissed 
costs. 


Sir  J.  Cross< — I  have  before  delivered  my  opinion 
on  the  question  of  jurisdiction.  But  after  a  careful 
perusal  of  the  petition,  I  think  that,  on  the  merits,  the 
petitioner  is  not  entitled  to  relief. 

Sir  G«  Rose  concurred,  refierring  to  his  former  judg- 


Petition  dismissed  with  costs* 


1SS4. 

Ex  pvte 

Lucas 

aadftiiotiier. 


£x  parte  John  Rsay  and  olhen, — In  the  matter  of 

John  Lkech.  '^^'^ 

March  2. 

This  was  a  petition  to  restore  the  proof  of  a  debt  on  The  bankrupt, 

who  w&s  & 

tile  proceedings,  which  had  been  expunged  by  the  tavern-keeper. 
Commissioners,  under  the  following  circumstances: —     ^^  pet^onere 
The  bankrupt  had  carried  on  an  extensive  business  ormir^rbg* 
as  a  licensed  victualler  and  tavern-keeper  on  Ludgate  J^ij^hw^^ld 
Hill,  London ;  and  the  petitioners,  who  were  wine  mer-  ^^  *»»f  ^J     . 

'  '  *  '  sample,  for  «ti- 

chants.  had  considerable  dealiniis  with  him  in  the  way  p»iated  pricwi, 
of  supplvinff  him  with  wines,  from  August  1880  down  credit,  and  for 

'^^  -^     °  which  the  peti- 

tloiiera  delivered  to  him  the  ntual  transfer  warrants.    The  assignees  sold  the  wines  by  auction 
at  a  oonsklerabie  loss ;  in  consequence  of  which  the  Commissioner  made  a  reduction  ia  the 
petitioners'  proof,  on  the  ground  that  the  prices  charged  for  the  wines  were  too  high:— He/^, 
that  he  was  not  justtfied  in  makins  such  reduction. 
The  costs  o(  the  petitioner,  under  these  circumstances,  were  ordered  to  be  paid  oat  of  the 


w- 


(a)  See  Ex  parte  Wattrhawe,  ante,  p.  108. 


aod  otben. 
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1888.       to  the  time  of  his  bankruptcy^  which  took  place  on  the 

22d  of  December  1831.    The  petitioners  alleged,  that 

Rkay  previous  to  the  purchase  of  the  wines,  the  bankrupt 
either  tasted  them  by  samples,  or  had  orders  for  that 
purpose  at  the  London  or  St«  Katherine*s  Docks;  and 
that  he  bargained  for  the  prices  and  credits  upon  the 
same  respectively.  The  petitioners  had  also,  for  the 
accommodation  of  the  bankrupt,  discounted  the  bank-^ 
rupt's  acceptances,  and  other  bills  of  which  he  was  the 
drawer,  charging  him  with  the  legal  discount  thereon; 
which,  they  alleged,  was  a  common  practice  with  ex- 
tensive dealers  in  the  wine  trade,  who  were  desirous  of 
afibrding  accommodation  to  their  customers;  but  the 
sales  of  wine  and  the  discount  transactions  were  sepa- 
rate and  distinct,  and  not  in  any  way  mixed  up  with 
eadh  other.  The  petitioners  furnished  the  bankrupt 
with  regular  bills  of  parcels,  together  with  warrants  for' 
the  transfer  of  the  wines  at  the  docks,  and  drew  bills 
upon  the  bankrupt  for  the  amount  of  the  price  at  which 
they  were  sold. 

In  November  1831,  the  bankrupt  applied. to  the 
petitioners  for  a  large  parcel  of  wines,  and  agreed 
with  them  for  the  purchase  of  fourteen  butts  and 
twenty*two  hogsheads  of  sherry,  at  G2L  per  butt, 
making  1550/.;  ninety-seven  pipes,  nine  hogsheads^ 
and  ten  quarter  casks  of  port,  at  B2L  per  pipe, 
making  5408/.,  which,  after  deducting  an  allowance  of 
331.  18s.  Sd  for  small  gauge,  made  a  total  sum  of 
6924^.  1^.  9c{.,  which  was  to  be  paid  by  bills  drawn  by 
the  petitioners  on  the  bankrupt  at  twenty-four  months, 
twenty-seventh  months,  thirty  months,  thirty-three 
months,  and  thirty-six  months,  in  equal  instalments. 
Before  this  purchase,  however,  the  bankrupt  was 
indebted  to  the  petitioners,  as  they  alleged,  in  the 
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sum  of  5516/.  8*.   8rf.   for  wines  previously  sold,  for        1833. 
wbich  he  had  given  them  his  acceptances  not  then       ETparte 
due;  and  also  in  the  further  sum  of  4700/.  for  dis-       ^l^n 
counting  bills   for  him;   to  secure  which   sums,   the 
bankrupt  had,  on  the  16th  November  1831,  given  the 
petitioners  his  bond.      On  the  25th  November  the 
bankrupt  purchased  four  butts  and  ten  hogsheads  of 
sbeny,   at  62L  per  butt,  making  558/.;   and  eleven 
pipes  of  East  India  Madeira,  at  76/.  per  pipe,  making, 
after  deduction  for  allowance,  836/.,  which  were  sold 
at  the  same  credit  as  on  the  former  purchaise.     On  the 
30th  November  the  bankrupt  paid  to  the  petitioners 
five  bills  accepted  by  him  for  1000/.  each,  which  were 
drawn  on  him  by  Thomas  Champion  and  Son,  when 
his  five  acceptances,  which  he  had  given  the  petitioners 
for  the  6924fl,  Is.  9(/.,  were  cancelled.  But  the  delivery 
of  these  five  bills  was  in  no  way  to  alter  the  contract 
for  credit  made  on  the  18th  November,  the  petitioners 
having  agreed  to  renew  these  bills  as  they  fell  due. 
The  petitioners  alleged,  that  they  had  themselves  pur- 
chased the  eleven  pipes  of  Madeira  on  the  4th  June 
preceding,  at  60/.  per  pipe, — and  the  four  butts  and  ten 
hogsheads  of  sherry  on  the  11th  July  previous,  at  4*5/. 
per  butt,  cash  price. 

It  appeared,  that  these  wines  so  purchased  by  the 
bankrupt  were,  on  the  5th  July  1832,  sold  by  the  as- 
signees by  auction  at  a  very  great  loss ;  but  the  peti- 
tioners alleged,  that  this  was  occasioned  by  the  dis- 
advantageous season  of  the  year,  the  dulness  of  the 
wine  market,  and  the  large  quantities  sold  by  auction 
at  one  time ;  and  they  stated  that  when  sales  of  wine  by 
public  auction  are  advertised  and  known  as  the  pro- 
I>erty  of  a  bankrupt's  estate,  they  d^  not  produce,  upon 

VOL,  III.  N 
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1833.       the  average,  within  25L  to  301.  per  cent,  of  the  Qriginal 
E,  part,      cost^  and  that  they  had  known  numerous  inatanees  of  a 

aJuthem.      ^^^^  ^^ ^^-  V^^  cent. 

The  petitioners  stated,  that  they  were  the  moat  ex- 
tensive dealers  in  foreign  wines  in  the  United  Kingdom 
— that  the  interest  of  their  capital  was  55002.  p^ 
annum — their  annual  loss  hy  bad  debts  5000/. — that  the 
expenses  of  their  counting-house  estaUishment  and  rent 
of  vaults  at  the  docks,  &c.  amounted  to  5655/.  par 
annum.  And  they  averred  that,  after  a  minute  and 
accurate  estimate  of  the  actual  coat  of  the  wines,  the 
rate  of  profit  arising  to  them  did  not,  on  the  average, 
exceed  d/.  10s*  per  cent,  per  annum. 

The  petitioners  proved  under  the  commission,  on  the 
9th  January  1899,  for  the  sum  of  86081.  IQi.  7d. ;  but 
the  Commissioner  afterwards  made  a  oondderaUe  ie» 
duotion  in  the  proof,  on  the  ground  that  the  prices 
charged  for  the  wines  were  too  high. 

The  petitioners  therefore  prayed,  that  the  decision  of 
the  Commissioners  might  be  reversed,  and  thut  the 
petitioners  might  be  declared  entitled  to  prove  for  the 
said  sum  of  8608/.  10^.  7c/.,  and  that  their  proof 
might  be  restored- 

Mr.  Twias,  and  Mr.  G.  Richards,  for  the  petitioners. 
The  Commissioner  had  ne  power  in  this  case  to  reduce 
the  proof,  by  deducting  the  excess  of  the  profit  made 
by  the  petitioners.  We  stand  upon  a  contract  made 
between  seller  and  buyer,  and  taken  to  by  the  assignees. 
They  saw  the  invoices,  and  knew  the  prices  |  yet  they 
never  complained  of  them,  or  returned  any  of  the 
wines;  but,  on  the  contrary,  they  took  all  the  bank- 

a 

rupt's  stock,  find  sold  it.    When  an  action  is  brought 
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Cor  goo^s  sold  at  a  given  price,  there  can  be  qo  defenoe       l^^^* 
tbat  the  goods  proved  to  be  of  an  inferior  quality.  £x  parte 

Bkay 
and  others* 

Sir  G.  Rose. — The  best  way  of  trying  the  contract 
is,  to  ask  the  assignees,  whether  they  will  return  the 
vines  to  the  petitioners. 

Mr.  Suwuton,  and  Mr.  BeiheUt  for  the  assignees. 
The  transactions  between  the  petitioners  and  the  bank- 
nipt  ip  this  case  were  of  such  a  nature,  as  to  authorize 
the  Court  in  modifying  the  contract;  for  if  the  price 
put  upon  the  goods  was  an  exorbitant  and  unreasonable 
QDi^  it  is  then  fraudulent  against  the  rest  of  the  bank- 
iQpt's  eraditors;  and  even  a  court  of  law  would,  either 
in  an  action  for  the  price,  or  a  cross^ctton  by  the  pur« 
dMsar,  make  such  a  deductioa  from  the  price  as  would 
be  just  and  reasonable.    Thus,  where  a  plaintiff  de« 
dsred  on  a  quantum  meruU  for  work  and  labour  done, 
sud  natmals  found,  it  was  held  that  the  defendant 
might  reduce  the  damages,  by  showing  that  the  work 
wss  improperly  done,  and  might  entitle  himself  to  a 
veidict,  by  showing  Aat  it  was  wholly  inadequate  to 
tnswer  the  purpose  for  which  it  was  undertaken  to  be 
performed*  Famsworib  v.  Oarrard  (a).    So  where  a 
bill  was  giv^i  by  a  defendant  for  the  price  of  goods 
9oId,  and  the  spm  for  which  the  bill  was  given  was  in- 
finilely  bey<md  the  real  value  of  the  goods,  Lord  Ellen- 
ipraugh  held  that  the  plaintiff  could  not  recover  upon 
tb^  WO ;  Fleming  v.  Simpeon  (b).    [Erskine,  C.  J.  In 
that  case  the  contract  was  for  wine  of  a  particular 
qiushty,  and  the  seller  deUvered  wine  of  a  very  inferior 
quality,]    The  principle,  however,  that  a  purchaser 

(a)  1  Camp.  38.  (6)  1  Camp.  40,  (note). 
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and  others. 
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1833.  might,  in  an  action  for  the  price  of  goods  sold^  object 
Exparte  *^  ^^®  quality  of  the  goods^  either  in  bar  of  the  action^ 
or  in  reduction  of  damages,  was  recognised  in  a  subse^ 
quent  case  of  Fisher  v.  Samuda  (a).  So,  where  a  con- 
tract is  even  for  work  to  be  done  at  a  certain  price,  it 
is  competent  to  a  defendant  to  prove  that  the  work 
done  was  not  worth  so  much  as  the  plaintiff  claims,  if 
he  give  the  plaintiff  previous  notice  of  such  defence ; 
JBasiin  v.  Butter  (6).  But  if  in  an  action  against  the 
purchaser  of  goods,  the  exorbitancy  of  the  price  will  be 
no  defence,  it  will  at  all  events  give  a  right  of  cross- 
action  to  the  purchaser  against  the  seller;  Tye  v. 
Gwyfme{c\  According  to  the  proof  of  these  peti- 
tioners, as  it  stood  upon  the  proceedings,  the  creilit 
given  by  them  was  thirteen  monthfi;  and  they  now 
make  a  new  case  of  having  given  thirty-six  months 
credit,  to  justify  the  exorbitant  price  charged  by  them; 
Reay  having  stated  before  the  Commissioner,  that  the 
price  charged  was  proportionate  to  the  length  of  credit. 
But^that  contract  was  varied  afterwards,  by  his  taking 
security  for  thirteen  months  only ;  and  the  longer  bills 
were  given  up  by  Reay  for  short  ones.  He.now  says, 
that  the  bills  were  given  on  a  contract  for  renewal ;  but 
this  was  never. stated  before  the  Commissioner.  We 
have  therefore  a  right  to  say,  that  the  prices  of  the 
wines  must  be  reduced  accordingly.  [ErsHne^  C.  J. 
That  will  be  only  a  question,  whether  there  shall  be  a 
rebate  of  interest  upon  the  amount  of  the  proof,  when 
the  .dividends  are  paid.  It  will  not  affect  the  amount 
of  the  proof.]  In  the  next  place,  we  contend,  that  the 
transaction  in  this  case  is  impeachable  on  the  ground 
of  usury ;  the  sale  of  the  wines  to  Leech  being  vir- 
tually a  loan. 

(a)  1  Camp.  190.  (Jb)  7  East,  479.  (c)  2  Camp.  346. 


n 


and  others. 
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Mr.  Twisg  objected  to  this  point  being  raised  on        1833. 
the  argument,  as  it  wns  never  taken  before  the  Com-      ET^rte' 
missioner.  ^^^^ 

Erskine,  C.  J.-^— The  objection  on  the  ground  of 
usury  would  go  to  the  whole  of  the  debt;  and  there  is 
no  appeal  against  the  judgment  of  the  Commissioner, 
on  the  ground  of  usury. 

Sir  6.  Rose. — ^If  you  can  establish  usury,  you  may 
preisent  a  cross  petition ;  but  that  is  quite  a  distinct  issue. 

Mr.  Swanston,'  and  Mr.  Bethell^  in  continuation* 
We  do  not  mean  to  appeal  against  the  judgment  of  the 
Commissioner  on  this  point;  but  we  contend  that  we 
have  a  right  on  the  present  occasion  to  make  any 
defence,  to  show  why  the  petition  should  not  be'dis* 
missed.  {^Erskine,  C.  J.  The  Commissioner  was  wrong 
in  saying,  that  in  every  action  for  goods  sold  and  deli* 
vefed,  the  value  of  the  goods  can  be  taken  into  consi- 
deration ;  this  is  certainly  not  the  case  where  the  con- 
tract is  for  a  stipulated  sum.]  Here  is  an  opulent 
house  dealing  with  a  distressed  trader  on  the  eve  of 
bankruptcy,  selling  him  100  pipes  of  wine  at  a  time, 
not  for  consumption,  but  on  which  the  trader  raises 
money.  The  charge  of  the  petitioners  for  wine  sold 
the  bankrupt,  since  December  1830,  amounts  to 
S5,434/.,  for  which  they  received  the  bankrupt's  bills 
and  acceptances  to  the  amount  of  22^1571.  Part  of  the 
present  demand,  it  appears,  is  for  69242.,*  for  wines  sold 
the  bankrupt  at  one  sale  only  six  weeks  before  his 
bankruptcy.  That  the  wines  previously  sold  were  not 
intended  for  consumption,  is  sufficiently  proved  by  this 
circumstance, — that  many  of  them  were  in  the  London 
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1855.  Docks  at  the  time  of  LetscVs  bankruptcy^  and  the  peli- 
'Expa^tb  doners  actually  charged  him  rent  for  the  pipes  laying 
fknTotlwrt,  there.  This,  therefore^  is  not  a  ban&  fide  transaction 
in  the  ordinary  course  of  trade;  and  the  inference  is, 
either  that  the  transaction  is  usurious,  or  that  it  is  an 
undue  advantage  taken  by  one  man  of  the  neoessitiet 
of  another.  In  the  course  of  the  investigation^  alsO| 
which  took  place  before  the  Commbsioner,  it  was  de* 
posed  by  a  witness,  that  Reay  himself  acknowledged 
that  his  first  acquaintance  with  the  bankrupt  proceeded 
AH>m  the  bankrupt  coming  to  ask  him  to  lend  him 
money;  when  Reay  said,  he  could  not  lend  him  money, 
but  that  he  would  supply  him  with  wine. 

In  bankruptcy,  the  Commissioners  have  power  to 
reject  or  reduce  the  proo^  upon  equitaUe  groundsi 
although  the  same  might  not  give  a  r^ht  of  action  to 
the  bankrupt,  or  be  a  good  defence  to  an  action  by  the 
seller.  [Sir  G.  Rose.  IF  you  have  a  good  defence  to 
an  action,  or  a  ground  for  an  injunction,  tiien  you  may 
reduce  tlie  proof;  but  the  right  to  bring  a  cross-aetkm 
will  not  support  your  ai^ument.  If  you  have  a  right 
of  cross-action  against  the  seller,  you  may  bring  such 
action,  and  the  Court  will  stay  the  dividends  titt  the 
action  is  determined.]  The  measure  of  the  proof  of  a 
creditor,  under  a  commission  of  bankruptcy,  is  the 
measiire  of  the  demand  which  the  (Creditor  couM^  in 
justice  and  equity,  eventually  establish  against  Ae 
bankrupt. 

Mr.  TfoisSf  in  reply,  was  stopped  by  the  Court« 

EasKiNBj  C.  J. — If  the  Cotirt  could  have  sustained 
the  question,  whether  the  Commissioner  has  eome  to 
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die  right  aiBouiit  in  calculating  the  value  of  the  goods,        1833. 

then  the  argument  of  the  counsel  for  the  respondents,      ETltfe 

as  to  the  reduction  of  the  price  of  the  wines,  miffht        ]^'^ir 

have  been  material;  ibr  the  petitioners  at  one  time 

state  that  the  wines  were  sold  at  three  years  credit, 

and  aaother  time  at  thirteen  months.    But  the  circum- 

stance  of  the  time,  for  which  credit  was  given,  can  be 

only  brought  in  as  a  measure  of  reduction.    And  as  it 

appears  to  me,  that  the  Commissioner  had  no  right  to 

make  any  reduetion,  it  is  unnecessary  to  go  into  the 

qoestioa,  whether  the  credit  was  for  thirteen  months, 

or  what,  in  fact,  was  the  specific  credit.    The  Commis* 

sioner  woold,  no  doubt,  have  been  justified  in  dealing 

with  this  proof,  as  a  jury  would  in  an  action  by  the 

petitioners  upon  the  contract  for  the  sale  of  the  wines. 

But  then  the  question  is,  what  that  contract  was.    Now 

it  appears,  that  the  contract  in  this  case  was  for  a  sale 

o{  the  wines  at  a  stipulated  price, — not  upon  a  general 

contract  of  quantum  valebant*    Would  it  have  been 

competent  to  the  bankrupt,  in  an  action  brought  against 

him  by  Reajf  8i  Co.,  to  say,  when  I  bought  the  wine,  I 

tfmught  it  was  worth  the  money  1  agreed  to  give  for  it, — 

bat  nD#  I  find  it  is  not  worth  that  sum?  For  if  he  could 

ni^  that  as  a  defence,  in  the  present  instance,  he  might 

equafly  do  so  in  an  action  for  the  price  of  a  horse;  and 

the  principle  of  eaveat  emptor  would  be  quite  exploded 

from  the  Liw  of  vendors  and  purchasers.     If  the  same 

irirtes,  indeed,  as  those  contracted  for,  )iad  not  been 

deSvered  to  the  bankrupt,  then  the  case  would  have 

been  different.    But  no  complaint  here  has  been  made 

ef  the  qwdHy  of  the  whies,  either  by  the  bankrupt,  or 

the  Assignees.    The  Commissioner  adopts  the  contract, 

as  ti»  the  quantity  and  quality  of  the  wines,  but  leaves 
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1833.  it  open  as  to  the  price;  in  doing  which,  I  think, 
Exparte  ^^  acted  erroneously.  For  I  take  it  to  be  clear, 
an^iShcrs.  ^^ere  an  action  at  law  can  be  maintained  by  a  party, 
for  a  given  sum  contracted  to  be  paid  to  him  for  the 
price  of  goods  sold,  and  a  Court  of  Equity  would  not 
restrain  the  execution  on  the  judgment  in  such  action, 
that  a  creditor  of  this  description  can  prove  for  the 
amount  in  bankruptcy.  But  then  it  is  said,  that  the 
petitioners  in  this  case  have  been  guilty  of  a  fraud,  in 
respect  of  which  the  bankrupt,  or  his  assignees,  might 
bring  a  cross-action  against  the  petitioners.  But  for 
what?  \(  Reay  &  Co.  had  contracted  to  deliver  wines 
of  a  particular  quality,  and  had  failed  in  the  perform- 
ance  of  their  contract,  then  the  assignees  could,  no 
doubt,  have  recovered  damages  against  them  in  a  cross- 
action  for  their  breach  of  contract.  But  it  has  never 
been  pretended  in  this  case,  that  the  wines  were  defi- 
cient, either  in  quality,  or  quantity.  In  the  absence  of 
any  deceit  or  fraud  practised  by  the  seller  of  goods, 
and  where  there  is  a  stipulated  price  agreed  to  be  paid 
for  them  by  the  purchaser,  I  think  the  creditor  may 
prove  for  the  amount  of  the  price,  without  regard 
being  had  to  whether  the  price  was  a  high,  or  a  low 
one.  I  am  therefore  of  opinion,  that  the  Commissioner 
was  mistaken  in  his  judgment  on  the  present  occasion, 
and  that  the  proof  of  the  petitioners  must  be  restored. 

Sir  J.  Cross. — The  respect  I  entertain  for  the 
opinion  of  the  learned  Commissioner,  who  adjudicated 
on  this  case,  induced  me  to  suppose  that  the  contract 
here  was  an  open  contract  on  a  quantum  valebat; 
which  would  have  then  made  all  the  difference  in  deter- 
mining the  question*     But  there  having  been,  in  fact,  a 
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bargain  for  a  particular  price  on  the  sale  of  the  goodsy  1833. 
and  there  being  noimputation  of  fraudin  the  transaction,  £x~^arte 
the  bargain  is  the  best  criterion  .for  settling  the  value,  anrothere. 
The  Commissioner  was  mistaken  in  thinking  that  it 
would  have  been  competent  to  a  jury,  and  therefore 
to  him,  to  inquire  into  the  reasonable  value  of  the  wines 
that  were  sold,  and  to  make  a  proportionate  reduction 
from  the  price  agreed  to  be  paid  for  them.  .  If  such  a 
principle  was  acted  upon  in  Courts  of  Justice,  it  would 
lead  to. infinite  inconvenience.  In  matters  of  trade,  a 
bargain  is  the  mode  of  earning  the  profit  by  which  a 
dealer  lives.  Both  buyer  and  seller  here  had  a  per- 
fect knowledge  of  the  value  of  the  article  dealt  in;  and 
a  trader,  who  sells  a  commodity  under  these  circum- 
stances, has  a  right  to  make  the  best  bargain  he  can 
for,  himself;  a  Court  of  Justice  having  no  right  to 
rescind  the  contract,  unless  in  the  case  of  fraud.  Now 
the  only  fraud  that  is  even  pretended  to  have  been 
practised  in  this  case,  is  the  high  price  for  which 
Messrs.  Meay  &  Co.  contracted  to  sell  their  wines. 
But  in  what  does  fraud  consist  in  transactions  of  this 
description?  I  have  always  understood  it  to  be,  where 
something  is  concerted  on  the  part  of  the  seller,  and 
something  ex  post  facto  discovered  on  the  part  of  the 
buyer.  There  is  nothing  of  the  kind  here.  We  there- 
fore cannot  undo  the  bargain,  which  these  parties  have 
entered  into  with  their  eyes  open;  nor  suffer  the  proof 
of  the  petitioners  to  be  reduced,  merely  because  the 
assignees  allege  that  too  high  a  price. was  agreed  to  be 
paid  by  the  bankrupt  for  the  wines. 

Sir  G.  Rose. — It  is  difficult  to  arrive  at  the  same  con-, 
elusion,  which,  the  Commissioner  has  presented  to  our 
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1833.  mindSi  in  deciding  Upon  this  proof.  If  there  be  an 
£x  parts  exprest  price  agt«ed  upon  between  two  parties  on  the 
aiidoUi«n.  ^^  ^^  goodfl,  and  the  contract  is  executed  by  the 
delivery  of  the  goods^  the  amount  of  die  price  then 
becotties.a  debt  due  to  the  Tender^  and  the  property 
vests  in  the  vendee.  I  consider  this  pnoposition^  also^ 
as  not  to  be  controverted,  namely,  that  what  would  be 
a  good  defence  at  law,  in  an  action  for  the  recovery  of 
the  debt,  would  be  equally  receivable  in  rejection  or 
reduction  of  the  proof.  If  die  goods  sold  are  repns- 
sented  to  be  what  they  are  not,— or  if  any  fraud  has 
been  practised  by  the  seller  or  the  buyer, — then  this 
Would  go  perhaps  to  defeat  the  action  of  the  vendor^ 
and  would  also  furnish  a  ground  of  objection  to  the 
proof.  But  it  is  unnecessary  to  dwell  upon  [that  argu- 
ment  in  this  case ;  for  fraud  is  altogether  out  of  the 
question.  Then,  with  regard  to  the  cross-action, 
which  it  has  been  contended  would  lie  by  the  assignees 
against  the  petitioners, — in  what  manner  could  such  an 
action  be  supported,  in  die  absence  of  any  warranty  of 
the  seller,  or  any  damage  sustained  by  the  buyert  As 
the  assignees,  however,  might,  or  might  not,  succeed 
in  the  action,  the  only  course  fbr  this  Court  to  adopt, 
even  if  such  an  action  was  brought,  woidd  be  to  order 
the  dividends  to  be  stayed  upon  the  proof,  until  the 
action  i^ould  be  disposed  of.  It  has  been  gravely  put 
here  by  the  counsel  fbr  die  assignees,  that  this  was  a 
catching  bargain  between  a  tavern-keeper  on  the  one 
hand,  and  a  wine^merchant  on  die  other.  But  there  is 
no  ground  of  equity  in  this  case,  to  support  a  bfll  for 
an  injunction  to  restrain  the  petitioners  from  proceed- 
ing at  bw  against  the  bankrupt,  if  they  had  thought 
proper  to  do  S0|  and  bankruptcy  had  not  inlervened» 
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And  Ili6t«ibre  it   appears  tjo  me,  lliat  the  original       18S5. 

proof  of  the  petitioti^m  ought  to  be  irestored;  and  that  Expu%6 

4he  petitioDers  ought  to  have  their  eoftts  out  ^  tiie  ^^^, 
Mtato* 

Mr.  Swanston,  and  Mr.  JBethell,  submitted  that  the 
petitioners  ought  not  to  hare  theit  costs  out  of  the 
estate;  and  that  the  same  rule^  which  was  acted 
upon  in  the  case  of  Ex  parte  Watef  house  {n),  ap- 
pfied  with  equal  force  in  this;  namely^  that  a  party 
was  not  entitled  to  costs  on  a  petition,  although  the 
judgment  of  the  Commissioners  against  him  proves  to 
he  erroneou(s«  The  like  practice  prevaik  in  the  CouH; 
of  Chancery,  on  appeals  from  the  Master's  decision ; 
whei^  coeta  are  never  given  to  a  party,  merely  because 
the  Master's  decisimi  is  reversed.  The  only  exception 
to  tUs  rule  is,  where  the  Commissioners  have  rejected 
the  proof  tn  limine;  but  not  when  he  has  gone  into  the 
£mHs,  and  come  to  a  deliberate  judgment* 

Krskine,  C.  J. — ^The  distinction  in  this  case  is,  that 
the  proof  here  was,  in  the  first  instance,  in  favour  of 
the  petitioners*  That,  therefore,  was  the  original 
decision  of  the  Commissioner.  And  I  think  we  should 
deal  with  the  present  case  in  the  same  way,  as  if  it  was 
a  petition  by  the  assignees  to  reduce  the  proof. 

Sir  J.  Cross. — The  legislature  has  given  the  Court 
a  discretionary  power  as  to  the  costs  (6) ;  and  the  Court, 

(a)  See  aide,  p.  108. 

(6)  By  1  &  2  IF.  4.  c.  56.  s.  5.  all  coats  of  suit  between  party  and 
party  in  the  Court  of  Review  shall  be  in  the  discretion  of  the  Court, 
and  shall  be  taxed  by  one  of  the  Masters  of  the  Court  of  Chancery.  But 
by  the  sabfleqnent  act  of  3  &  4  IT.  4.  c.  47.  the  Court  of  Review  may  order 
the  taxation  to  be  by  one  of  the  Registrars,  or  Deputy  Registrars,  of  the 
Court  of  Bankruptcy. 


and  others. 
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1833.       i^  the  case  referred  to,  laid  dQwn  no  general  rule  on 
^      ~        the  subject.     Here,  both  parties  are  interested  in  one 

tx  parte  ' 

?^^-  common  fund ;  and  the  petitioners  will,  therefore,  have 
to  bear  their  proportion  of  the  costs  incurred  by  the 
assignees  in  opposing  this  petition. 

Sir  G.  Rose. — The  general  rule  of  not  giving  costs 
to  a  party,  against  the  judgment  of  the  Commissioners, 
must  depend  on  the  circumstances  of  each  particular 
case.  The  case  oi  Ex  parte  Waterhouse  dioes  not  apply 
to  .this.  That  was  a  question  between  two  bankrupts* 
estates,  where  there  was  a  stated  account,  which  might, 
or;  might  not,  prevent  there  being  any  proof  at  all.  The 
Court  thought  it  right,  in  that  case,  that  each  estate 
should  bear  the  burthen  of  costs.  But  here  the  Com- 
missioner admitted  the  proof  in  the  first  instance;  and 
afterwards,  acting  under  the  new  jurisdiction  given  to 
Commissioners  to  open  a  proofs  caused  it  to  be  reduced. 
Of  all  the  creditors  under  this  commission,  the  assig- 
nees ought  not  to  have  struggled  against  the  costs. 

The  Order  was  made,  therefore,  according  to 
the  prayer  of  the  petition.  The  costs  of  all 
parties,  as  well  of  this  petition,  as  of  the  pro- 
ceedings before  the  Commissioner,  to  be  paid 
out  of  the  estate. 
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Ex  parte  Binns. — In  the  matter  of  Binns.  j  333 

Mr.  TEMPLEy  in  the  early  part  of  the  sitting  of    Somham'pton 
the  Court,  applied  for  time  to  answer  affidavits,  which       March  2I 
had  been  only  filed  the  day  before  yesterday,  in  a  case  Notice  must  be 

given  of  a  mo- 

where  the  parties  lived  at  Manchester;   the  petition  tion  for  time  to 

answer  affida- 

standing  at  the  bottom  of  the  paper  of  the  day.  vits,  unless  the 

motion  is  made 
when  the  peti- 

The' Court  said,  they  could  not  make  the  order 
how,  unless  he  had  given  notice  of  the  application  to 
the  other  party;  and  that  if  no  such  notice  had  been 
given/ the  application  must  be  deferred,  until  the  Court 
came  to  the  petition  in  the  paper  (a). 

(a)  And  nee  Ex  pwrte  Gratebrook,  post,  199.  The  same  determination 
was  also  come  to  in  £v  purU  Steel,  May  30,  ISM,  in  whieb  Mr,  E.  Chitty 
DOfed. 


Ex  parte  Gough.— In  the  matter  of  Wyatt.  Wutmintt 

_,  June  12, 

IhIS  was  a  petition,  under  the  6  Geo.  4.  c.  16.  s.  48.,  j^  ^lerk,  who 
for  the  payment  of  six  months  wages  due  to  the  peti-  banSiprmore 
tioner  as  clerk  (6).     The  fiat  was  issued  against  the  l^^^jj^ ^the 
bankrupt,  as  an  architect  and  builder.     The  petitioner  allowance  of 
was  a  yearly  clerk  at  a  salary  of  104/.  per  annum;  and,  wages/aithongh 

^         ^  ^  ar  the  bankrupt 

on  application   to   Mr.  Commissioner   Meritale,   his  was  not,  in  fact, 

.  a  trader  within 

claim  for  six  months  wages  had  been  disallowed.  the  bankrupt 

laws,  for  more 

Mr.  Montagu  appeared  in  support  of  the  petition.      out°ofthe^°  * 


SIX. 


Mr.  Swanston,  for  the  assignees,  objected,  that  as  the 
petitioner  had  been  engaged  as  clerk  to  the  bankrupt 
in  the  profession  of  an  architect  merely, — the  bankrupt 
having  commenced  the  business  of  a  builder  only  two 

(6)  See  E:f  parte  Humphreys,  ante,  p.  114. 
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1833,       months  before  the  commission, — and  tiuit  as  an  archi- 

Ex~arta      *^^*  ^^^  "^^  ^  trader,  within  the  meaning  of  the  bank* 

GouoH.      mpt  laws, — the  petitioner  could  not  be  considered  as 

entitled  to  si^  months  wages,  under  this  statute,  which 

applied  to  wages  only  becoming  due  during  the  trading 

of  the  bankrupt. 

The  Court  said,  that  the  act  was  imperative*  The 
simple  question  was,  whether  the  petitioner  was  a  clerk. 
The  bankrupt  at  the  time  of  the  commission  was  ^ 
trader,  and  do  limitation  of  time  as  to  his  being  so  was 
provided  by  the  act*  The  petitioner,  therefore,  being 
at  the  time  of  the  commission  a  clerk  to  a  trader 
b^conung  hi^nkrupt,  was  entit;}ed  tq  ih^  r?2^K)nahle 
benefit  given  by  the  statute  to  that  class  of  penons. 

It  was  therefore  ordered  as  prayed,  the  costs 
to  be  paid  put  of  the  estate. 


Ex  parte  Siieppard. — In  the  matter  of  ^ulman  and 
WmMntur,  another, 

Ao  mii^tioB  Mr.  8  WANSTON,  and  Mr.  Anderdon,  applied  upon 
the  joint  tod  this  petition  to  consolidate  the  jpint  and  separate  estates 
JSiBotbe  of  the  bankrupts,  and  relipd  on  Ea^  parte  Pari  (a),. 
croditor'dis-  which,  they  said,  differed  from  the  present  case  only  in 
^^^  the  circmpstance  pf  pne  creditor  dissenting  from  the 

arr^gement. 

Mr.  Spenp^  appeared  for  the  dissenting  creditor. 

(a)  2  P^  &  Chit.  1. 
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Hie  CouET  thought  that  the  dksent  of  one  cfeditor 
WIS  a  fatal  objection  to  the  application.  Where  the 
Court  consolidated  two  estates^  against  the  dissent  of  a 
cieditorj  it  was  only  because  an  order  to  keep  distinct 
aeooonts  could  not,  from  the  nature  of  the  transactions, 
be  oomplied  with.  But  where  the  accounts  can  be  kept 
distinct,  then  any  creditor  has  a  right  to  dissent,  and 
the  Conrt  has  no  power  to  divert  the  course  of  pay- 
ment of  the  creditors  from  that  mode  which  the  law 
has  pointed  out,  namely,  by  applying  the  separate 
eitate  to  the  separate  creditors,  and  the  joint  estate  to 
the  jomt  creditors ;  otherwise,  it  would  be  like  taking  a 
Ban*s  money  from  his  pocket,  when  he  did  not  choose 
to  part  with  it. 


18S3. 

£z  paite 
Sbsppabd. 


'  Ex  parte  William  Knowlson  and  others. — In  the 
matter  of  William  Knowlson  and  others. 

This  was  a  petition  by  the  bankrupts  tP  supersede 
the  commission,  on  the  consent  of  creditors.  In  1830 
the  petitioners  and  a  Mr.  Walker  carried  on  busii^ess 
as  drapers,  and  also  a  separate  business  as  grocers,  and 
fi  joiiM;  con^nission  of  bankruptcy  issued  against  the 
petitioners  in  November  1831.  In  December  follow- 
ing a  separiite  commission  issued  against  one  of  the 
petitioqers.  All  the  bankrupts  had  surrendered, 
except  twQ)  one  of  whom  it  was  stated,  though  it  did 
not  appeaf  to  the  Court  iipon  a^davit,  was  unable  to 
attend  smd  surrender  himself,  through  severe  illness. 


WntmifuUr, 
June  12. 

A  petition  to 
supersede  a 
joint  commis* 
sion,  on  consent 
of  creditora, 
cannot  be  en- 
tertained as  to 
any  one  of  the 
bankrupts,  who 
has  not  surren- 
dered. 


Mr.  Swanston,  in  support  of  the  petition,  said,  he 


and  others. 
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1833.  was  aware  that  an  objection  might  be  raised  that  the 
Court  could  not  supersede,  as  to  those  bankrupts  who 
Knowmon  haj  nQt  surrendered.  But  it  is  difficult  to  understand, 
on  what  grounds  it  is  so  absolutely  necessary  that  a  party 
should  surrender,  before  his  commission  can  be  super- 
seded ;  thereby  compelling  him  to  incur,  perhaps,  very 
considerable  expense  and  delay,  in  many  cases  where  it  is 
obvious  that  the  very  next  moment  the  commission  will 
be  declared  a  nullity.  Although  formerly  bankruptcy 
was  viewed  as  a  criminal  process,  yet  of  late  years  it 
has  always  been  considered  rather  as  a  private  remedy 
for  creditors,  than  a  public  proceeding  against  a 
criminal.  In  Ex  parte  Glynn  (a).  Lord  Lyndhurst 
thought,  that  upon  consent  of  creditors  the '  superse- 
deas might  go  without  surrender. 

Erskine,  C.  J. — Ex  parte  Glynn  I  hardly  consider 
as  a  sufficient  authority  to  guide  us,  in  a  measure  of  so 
much  importance  as  to  its  results.  In  that  case  there  are 
none  of  the  facts  stated,  and  there  are  abundant  autho- 
rities the  other  way.  In  Ex  parte  Gilpin  (6),  notwith- 
standing all  the  creditors  had  been  paid  off  in  full,  yet 
it  was  thought  requisite  that  a  renewed  commission 
should  be  issued,  for  the  mere  purpose  of  taking  the 
bankrupt's  surrender,  with  a  view  to  a  supersedeas. 
We  cannot  therefore,  in  the  present  case,  supersede  as 
to  those  bankrupts,  who  have  not  yet  surrendered. 
For,  those  bankrupts  having  committed  a  breach  of  a 
positive  law,  we  should  otherwise  be  compromising 
that,  which  the  legislature  has  declared  a  felony. 
Besides  which,  the  parties  are,  to  say  the  least  of  their 
conduct,  guilty  of  a  contempt  of  Court.    I  therefore 

(a)  I  Mont.  124.  (6)  1  Mont,  207. 
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thbk,  that  we  are  bound  to  abide  by  the  general       1633. 
role  (a).  E3,  part,, 

Knowlson 


Sir  J.  Cross. — I  am  always  anxious,  in  the  exercise 
of  a  sound  discretion,  to  prevent  too  strict  an  adherence 
to  technical  rules  from  working  injustice,  rather  than 
justice.  But  in  a  case,  like  the  present,  I  cannot  see 
any  ground  on  which  the  general  long-established  rule 
should  be  departed  from.  Here  the  parties  have, 
primA  Jade,  been  guilty  of  contempt  and  felony,  by 
their  non-surrender^  and  are,  in  fact,  at  this  present 
moment  outlaws.  If  their  non-surrender,  indeed,  has 
occurred  through  mere  inadvertence  or  unavoidable 
accident,  then  the  Court  would,  on  a  proper  applica« 
tion  made  by  them,  give  Aem  an  opportunity  of  sur- 
rendering,  although  the  time  has  expired  for  doing  so. 
But,  as  far  as  at  presebt  appears,  their  conduct  is 
wilfii],  and  we  cannot  exempt  them  from  the  operation 
of  the  strict  rules  of  law. 

Sir  O.  Ross  concurred. 

The  Court,  therefore,  refused  to  supersede  as  to 
those  who  bad  not  surrendered ;  but  allowed  the  super* 
$ede€U  to  go,  as  to  those  who  had  duly  conformed 
themselves. 

(«)  See  £x  parU  Drake,  2  Deac.  k  Ch.  91 ;  Ex  parU  Clarh,  id.  194. 


and  others. 
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Ex  parte  Elizabeth  Colton. — ^In  the  matter  of  John 

Hirst, 

Westminster, 
June  12. 

Whereacredi-  IN  this  case  the  Commission  issued  in  November 
proving  her  debt  1831.  The  petitioner  was  the  executrix  and  sole  per^ 
d^idend  had  sonal  representative  of  Williatn  Colion,  her  husband, 
havSig^reiied^'  and  lived  at  Scawby,  in  Lincolnshire,  about  forty 
mCo^he'^-  ^^^^  ^^^^  Leeds.  The- bankrupt  was,  at  the  date  of 
signee  to  inform  ^|j^  commission,  mdebtcd  to  the  petitioner  in  the  sum 

her  of  the  pro-  '- 

gress  of  the        of  2265/.  6*.  8rf.  for  money  had  and  received  by  the 

commission, 

which  he  faUed  bankrupt  foT  the  use  of  William  Colton;  for  part  of 

to  do, —  an  order 

was  made  that  which  sum  the  bankrupt  had  given  a  bill  of  exchange, 
might  prove  dated  39th  September  1832,  drawn  by  the  bankrupt  in 
a  month,  and  the  name  of  James  Hirst  and  Sons,  upon  J,  Denison 
m^t  of  Sw  di-  *^d  ^^'f  payable  at  two  months  after  date  to  fViUiam 
^f^lt'^L  Colton,  or  order,  for  the  sum   of  SOOL     This  bifl 

be,  m  the  mean  '  ' 

time,  suspended,  ^^g  dishonoured,  on  being  presented  for  acceptance. 

Immediately  after  the  bankruptcy  of  John  Hirsi,  the' 
petitioner  employed  an  agent  to  go  to  Leeds,  for  the 
purpose  of  investigating  the  accounts  of  the  bankrupt 
with  her  deceased  husband,  William  Colton,  and  mth 
herself;  and  it  appeared  on  such  investigation,  that  the 
bankrupt  had,  a  few  days  only  prior  to  the  issuing  of 
the  commission,  sold  a  considerable  quantity  of  com, 
which  had  been  consigned  to  him  by  William  Colton 
for  sale, — and  that  the  petitioner  being  advised  that  she 
was  entitled  to  receive  the  full  amount  of  the  produce 
of  such  sale,  had  delayed  proving  her  debt  under  the 
commission.  The  provisional  assignee  promised  to  com- 
municate with  the  petitioner's  agent,  from  time  to  time, 
on  the  subject  of  the  proceedings  under  the  commission; 
and  he  accordingly  informed  her  agent  of  the  names  of 
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the  persons,  who  were  chosen  assignees  of  the  bank-  ISSS. 
milt's  estate  and  effects.  A  dividend  was  declared  £x|Mrte 
under  the  conunission  on  the  17th  May  18SS,  which 
was  ordered  to  be  paid  on  the  S9th  May;  but  the 
petitioner  never  saw  any  advertisement  of  a  meeting 
for  declaring  such  dividend,  nor  ever  heard  or  knew 
that  a  dividend  was  about  to  be  declared;  and  as* 
agned  this  reason  for  omitting  to  prove  her  debt. 

The  petitioner,  therefore,  prayed  that  the  assignees 
might  be  ordered  to  retain  in  their  hands  a  sufficient 
sum  out  of  the  estate  and  effects  of  the  bankrupt,  to 
pay  the  amount  of  the  dividend  declared  to  the  peti«* 
tioDer  in  respect  of  her  debt,  without  prejudice  to  the 
payment  of  the  residue  to  the  creditors,  and  without 
prejudice  also  to  the  question,  whether  she  was  entitled 
to  such,  or  to  any  dividend. 

It  appeared,  however,  from  the  case  made  out  by  the 
assignees,  that  the  meedng  for  proof  of  debts  was 
advertised  not  only  in  the  Gazette,  but  also  in  the 
Leeds  newspapers;  and  that  upon  the  dividend  being 
declared,  the  assignees,  on  the  18th  May  1833,  caused 
another  advertisement  to  be  inserted,  announcing  that 
(act;  upon  which  the  petitioner's  solicitor  wrote  the 
Mowing  letter  to  Nicholson  and  Barr,  the  solicitors 
fcr  the  assignees. 

"  Re  Hirst,  a  bankrupt. 

"  We  are  somewhat  surprised  to  learn  that  a  divi- 
dend has  been  declared  in  this  matter,  without  any 
communication  with  Mrs.  CoUon,  who  was  well  known 
to  the  assignee  to  be  a  creditor  to  a  large  amount,  and 
whose  debt  has  been  a  subject  of  investigation  between 
her  agent  and  the  bankrupt.  We  presume,  however, 
that  a  sufficient  sum  is  retained  to  pay  the  dividend  on 

o2 
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1835.  het  debt  of  2265L  6s.  8J.;  and  we  shall  feel  obliged 
£x  parte  by  your  informing  us  on  the  subject  by  return  of  post, 
for  our  guidance,  should  further  steps  be  necessary  on 
the  part  of  Mrs.  CoUon.  You  will  have  the  goodness 
to  communicate  the  contents  of  this  letter  to  the  as- 
signees without  delay,  as  we  find  the  dividend  is  not 
proposed  to  be  paid  before  the  £9th  inst.    We  are,  &c» 

Nicholson  and  Hett^ 
To  this  letter  the  following  reply  was  sent:-* 
'^  We  regret  to  say  that  this  diyidend  is  declared, 
and  no  reservation  made  for  your  client,  of  whose  debt 
we  never  had  the  slightest  idea  until  after  the  dividend 
had  been  declared,  when  we  heard  an  inquiry  made 
whether  such  proof  had  been  received.  There  is  not 
the  slightest  chance  of  realizing,  out  of  the  future  debts 
and  assets,  any  thing  like  what  will  pay  your  client  a 
dividend  equal  to  the  dividend  just  declared.  And 
whatever  course  you  may  advise  your  client  to  pursue 
on  the  subject,  you  will  see  the  necessity  of  it  being 
done  immediately.    We  are,  &c* 

Nicholson  and  Barr*** 
.  The  petitioner  immediately  gave  the  assignees  notice 
of  her  claim,  and  notice  not  to  pay  any  dividend  until 
she  had  made  her  intended  application  to  the  Court ; 
and  the  assignees  accordingly  suspended  the  payment 
of  the  dividends. 

Mr,  fVrighi  appeared  in  support  of  the  petidon« 

Mr*  Chingf  on  behalf  of  the  assignees,  contended, 
that  as  soon  as  the  dividend  was  declared,  the  fund 
ceased  to  be  the  bankrupt*s,  and  the  assignees  had  no 
longer  any  control  over  it.    The  creditors  immediately 
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acquired  an  absolute  right  to  have  their  respective  di-  1333. 
vidends  paid  to  them.  The  words  of  the  6  Geo.  4.  ex  parte 
c«  16.  s.  107.  are  peremptory  upon  the  assignees ;  and 
Che  Court  has  no  power  to  countermand  the  order  for 
the  dividend,  nor  to  deprive  the  creditors,  who  have 
proved^  of  their  vested  rights.  Besides,  it  would  open 
the  door  to  great  delay  and  laches  on  the  part  of  cre- 
ditors, and  be  setting  a  very  bad  precedent. 

The  Court,  however,  ordered,  that  the  petitioner 
should  be  at  liberty  to  go  in  before  the  Commissioners 
and  make  such  proof,  or  enter  such  claim  as  she  was 
able  within  a  month,  the  petitioner  paying  the  costs 
and  expenses  of  the  application,  and  of  any  special 
meeting  for  tendering  such  proof.  And  it  was  further 
directed,  that  if  the  dividends  should  be  remodelled, 
then  the  petitioner  was  to  pay  the  costs  consequent 
thereon,  and  that  the  payment  of  the  dividend  already 
declared  should,  in  the  meantime,  be  suspended. 

The  Court  observed,  that  in  all  similar  cases  the 
same  course  had  been  adopted  to  restrain  the  payment 
of  dividends,  though  not  to  disturb  dividends  already 
paid.  And  they  added,  that  as  the  petitioner  in  this 
case  had  been  lulled  to  sleep  by  the  promise  of  the 
assignee  to  inform  her  of  the  progress  of  the  comnus- 
sion,  it  would  be  very  hard  to  visit  her  with  the  conse- 
quences of  his  neglect;  and  that  there  was  no  great 
danger  of  this  case  being  made  a  precedent,  since  a 
creditor  could  derive  no  benefit  by  delay,  and  would, 
in  all  cases,  be  put  to  very  considerable  costs  for  special 
meetings  and  otherwise. 


198  CAS£S  IN  BANKRUPTCV. 

_  _.  ^  In  the  matter  of  Sampson  and  Reece. 

Wtttnuniier, 
November  2, 

Wbereacre-     XHIS  was  a  petition  to  supenede  the  commiasion, 

ditor  gave  a 

power  of  at-      upon  the  consent  of  all  the  creditors.    The  bankrupt 

toniey  in  go- 

nerai  terms,  bat  was  dead*  The  Signature  of  one  of  the  creditors  was 
press  power  tT  subscribed  under  a  power  of  attomeji  which  was  in 
Mp«mdeaf,\nd  general  terms,  and  contained  no  express  power  to  con- 
the  OTdrtor*  ^^  ^^^^  *^  *  supersedeas.  Some  of  the  real  estate  had 
consent  was^^  been  sold  under  the  bankruptcy;  and  the  creditor,  who 
*JJ''^— ^w  executed  the  power  of  attorney,  was  now  in  the  way, 
tUt  his  own      and  could  himself  suni  the  consent  to  supersede. 

signataie  ought  ^ 

to  be  procured. 

Mr.  Swanstan  appeared  in  support  of  the  petition. 


The  Court  thought  the  power  was  not  sufficient^ 
and  that  the  signature  of  the  creditor  himself  should 
be  obtained.  The  petition  was  therefore  ordered  to 
stand  over,  and  the  purchasers  of  the  real  estate  were 
directed  to  be  served  with  the  petition. 


£x  parte  Lewis.— -In  the  matter  of  Clubbb. 

Samg  day. 

A  previous  Older  AN  Order  had  been  some  time  since  made  by  the 

of  the  Vice-  '' 

Chancellor,       Yice-Chancellor  in  the  matter  of  this  petition,  that 

which  had  been 

omitiedtobe     certain  dividends  should  be  pud  into  the  Court  of 
dered  to  be        CSiancery,  but  the  order  had  never  been  drawn  up  or 

entered  nunc       ^„a-,-.  j 

pror«iu:,ifthe    entered. 

VicC'Chanoel- 

lor  should  think        « ^      ^^ 

fiu  Mr.  BeiheU  now  applied  that  the  order  might  be 

passed  and  entered  with  the  Registrar  of  this  Court, 
nunc  pro  tunc. 
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The  Court  directed  it  to  be  drawn  up  and  entered       1859. 

by  the  officer  of  the  Court  of  Chancery,  if  the  Vice**  Exvutm 

ChanceUor  should  think  fit.  ^''"• 


£x  parte  Grazebrook. — In  the  matter  of  Miller. 

Ni/veniber  2. 

Mr.  ^YByO^  appBed  to  postpone  the  hearing  of  Notice  must  be 

given  of  a  mo- 

this  petition^  which  stood  on  the  paper  for  Monday^  tion  to  |>o8tpone 
the  4th  November^  on  the  ground  that  affidavits  to  the  petition,  unless 
extent  of  250  folios  had  been  filed  only  yesterday.  No  Q^^de  when  the 
notice,  however,  had  been  given  of  this  application.       ^^^ " 


The  Court  thought  that  notice  was  necessary;  and 
therefore  directed  the  motion  to  be  renewed  on  Mon- 
day, when  the  petition  was  called  on  (a). 

(a)  And  see  Ex  parte  BimUf  anUt  189. 


Ex  parte  William  Taylor  Copeland  and  anothei") 
Assignees  of  Benjamin  Povns. — In  the  matter  of 
Robert  Thompson  and  Thomas  Daniel  Mildred  ; 
and  in  the  matter  of  John  Evans  (a).  WeitnUntter, 

^__  November  4^5. 

XHE  petition  stated,  that  on  the  1st  December  1831  ii.  procures 
a  commission  issued  against  Thompson  and  Mildred;  agrees' with  B. 

and  C.  shall  be 
(a)  And  see  the  next  case.  shipped  on  the 

joint  adventure 
ftf  the  three,  and  then  draws  bills  on  B,  and  C.  for  the  amount  of  the  cost  of  the  goods,  which 
th^  accept,  A.  engaging  to  renew  the  bills  nntil  the  return  proceeds  for  the  goods  are  received. 
B.  aad  C.  manage  the  diipment,  and  direct  the  consignee  to  forwaid  the  account  of  the  return 
sales  to  themselves.  A.  then  applies  to  D.  to  discount  two  of  these  bills ;  and,  to  induce  him 
to  do  so,  undertakes  that  the  proceeds  of  the  goods  shall  be  afiplied  in  liquidation  of  the  bills ; 
which  undertaking,  D.,  after  discounting  the  bills,  communicates  to  B.  and  C.  All  the  parties 
become  bankrupt;  and  part  of  the  return  proceeds  come  to  the  hands  of  the  assignees  of  B. 
and  C. — Held,  that  the  proceeds  were  clothed  with  a  trust  for  the  oayment  of  the  bills,  and 
tbat  tbe  assigneci  of  B.  and  C.  were  bound  to  pay  ow  such  proceeds  to  the  assignees  of  D. 
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1833.  on  the  33d  December  1831,  a  comnussioa  issued 
'  £z parte  against  Evans;  and  on  the  18th  October  1833,  a  fiat 
aSr^^olhw.    ^^  issued  against  Powis.    . 

Thompson  and  Mildred  were  general  merchants,  and 
Evans  was  a  factor  and  warehouseman;  and  it  was 
agreed  beti^een  the  parties,  that.£raii^  should  procure 
a  particular  assortment  of  goods  to  the  value  of  1155/. 
10^.,  and  deliver  them  to  Thompson  and  Mildred,  to 
consign  abroad  on  the  joint  account  of  the  three ;  but 
Evans  was  not  to  appear  to  the  world  as  a  party  con* 
cemed  in  the  transaction.  Evans  drew  on  Thompson 
and  Mildred  bills  for  the  amount,  which  they  accepted, 
and  he  engaged  to  renew  the  bills  from  time  to  time, 
providing  for  his  half  of  the  value  of  the  goods,  until 
the  return  proceeds  for  such  goods  were  received. 
This  was  aecordingly  done;  the  invoices  being  made 
in  the  names  of  Thompson  and  Mildred,  in  which 
Evans  appeared  as  the  vendor  of  the  goods  only. 

At  the,  time  of  the  above  transaction,  a  letter  was 
drawn  up  by  Thompson  and  Mildred,  and  signed  by 
Evdns,  as  follows: — 

**  Messrs.  Thompson  and  Mildred. 

'*  Gents.  38th  Sept.  1830. 

**  You  having  bought  sundry  goods  of  me,  as  per 
invoice,  amounting  to  1155/.  175.,  I  do  hereby  acknow- 
ledge the  above  goods  to  be  shipped  on.  the  joint  ac- 
count of  you  and  myself,  each  one  half  share.  And  I 
engage  to  provide  you  with  funds  to  meet  my  propor- 
tion, say  one  half,  as  the  bUls  fall  due,  and  also  to 
renew  your  own  proportion  of  one  half,  until  such  times 
as  the  returns  come  home. 

*^  Yours,  &c.  John  Evans.'* 

Thompson  and  Mildred  then  shipped  the  goods  to 
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SingapoTe,  consigning  them  to  Messrs.  HutUer  and        1833. 
Wyait,  (ja  which  house  Pouns  was  interested  in  ship-      £x  parte 
ments  from  Engknd^)  with  an  invoice,  stating  them  to  be    ^^  arotb^. 
shipped  on  the  joint  account  of  Thompson  and  Mildred 
and  EvanSi  but  directing  the  consignees  to  forward  the 
account  of  sales  and  returns  to  themselves,  Thompson 
and  MUdred;  and  the  goods  were  insured  by  Thomp' 
son  and  Mildred  m  their  own  names  only. 

Evans  being  in  want  of  cash,  on  the  2d  September 
1831^  applied  to  Powis  to  discount  the  last  set  of  the 
renewed  bills,  which  he  held  for  the  goods^  one  of 
which  was  as  follows : — 

^'  Glasgow,  1st  Aug.  1831. 
£562:7s. 
Four  months  after  date  pay  to  my  order  five  hundred 
and  sixty-two  pounds  seven  shillings,  value  received. 

Peter  Morton. 
To  Messrs.  Thompson  and  Mildred,  merchants. 

(Indorsed) 
Peter  Morton. 
Accepted  at  Messrs.  Masterman  John  Evans. 

and  Co.  Benjamin  Potois, 

Thompson  and  Mildred." 

Powis  refused  to  discount  the  biUs  on  the  mere  per- 
sonal security  of  the  parties,  whose  names  appeared 
upon  them;  but  did  so,  on  receiving  the  following 
letter  from  Evans : — 

''  London,  2d  Sept.  1881. 
Bet^amm  Powis,  Esq. 
Sir, 
Inclosed  I  hand  you  two  bills  (a),  and  I  shall  esteem 

(a)  Both  these  bills  were  in  the  form  of  the  above. 
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18SS.       itafaToor  ifyoawilldiicoiinttheaame.    In  requesting 


Ex  parte      ^^  faTouT,  I  beg  distinctly  to  statCi  that  you  are  not 
^^*^^^^     ronning  the  least  possible  risk;  as  the  bills  in  question 


aze  the  exact  amount  of  goods  fornished  by  me,  and 
shipped  on  a  jonit  account  with  Messrs.  Tkmnptan 
and  AtUdred  and  myself,  i)er  the  Magdalene,  or  other 
vesselsy  which  may  bring  the  proceeds  for  the  said 
joint  shipments.  I  hereby  engage,  that  the  same  shall 
be  appUed  in  liquidation  of  the  bills  in  question,  in 
case  Messrs.  Thompson  and  Mildred,  or  myself,  shall 
fail  to  do  so." — **  In  confirmation,  I  beg  to  state  that 
I  furnished  the  goods  in  question,  nor  have  I  receiyed 
any  payment,  or  part  payment,  of  the  amount  firom 
Messrs.  Thompson  and  Mildred,  save  and  except  their 
acceptances  as  per  account  furnished  herewith,  and 
which  the  inclosed  represent*  Under  these  circum- 
stances^ Messrs.  Thompson  and  Mildred  can  have  no 
claim  for  the  said  returns,  till  the  bills  in  question 
are  retired  by  them,  nor  have  they  any  interest  in  this 
transaction  further  than  the  profit  and  loss  arising  firom 
the  joint  adventure.    Yours,  &c. 

John  Evans/* 

Poteis  afterwards,  on  the  day  of  the  stoppage  by 
Thon^on  and  Mildred,  and  subsequent  thereto,  gave 
notice  to  them  of  his  having  discounted  the  bills,  and 
of  the  contents  of  Evans's  letter ;  to  which  they  made 
no  objection. 

At  the  time  of  the  bankruptcy  of  Thompson  and 
Mildred,  namely,  on  Ist  December  1831,  diese  two 
bills  were  outstanding. 

Li  January  1832,  the  assignees  of  Thompemi  and 
Mildred  received  the  bill  of  lading  of  part  of  the  return 
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proceeds,  to  which  Pawis  laid  claim;  and  on  their       1333. 
refusal  to  deliver  it  up,  he  prevented  their  obtaining      sxpane 
the  goods  by  giving  a  notice  of  his  claim  at  the  Docks.    ^^^^^. 
But  by  arrangement  between  the  parties  before  Mr. 
Commissioner  Fonblanque,  the  goods  were  sold  for 
984i{.  4tf.  7d,  without  prejudice  to  the  claims  of  the 
several  parties,  and  the  proceeds  were  deposited  in  the 
hands  of  a  banker. 

The  petition  prayed,  that  the  assignees  of  Powii 
ought  be  declared  entitled  to  the  984/.  4^.  Td.,  and 
the  remainder  of  the  proceeds  of  the  goods,  when 
they  arrived;  and  that  the  remainder,  if  any,  after 
satisfying  the  bills  for  1155/.  10#.,  might  be  divided 
between  the  assignees  of  Thompson  and  Mildred^  and 
the  assignees  of  Evans. 

Mr.  Moniagu,  and  Mr.  Goodeve,  for  the  petitioners, 
the  assignees  of  Poms*  No  notice  was  necessary  to 
be  given  by  Powis  to  Thompson  and  Mildred  of  the 
nature  of  his  claims.  But  we  shall  show,  that  notice 
was,  m  &ct,  given;  and  if  the  Court  shall  be  of  that 
opinioD,  we  flhaU  then  proceed  to  consider  the  eflfect  of 
the  notice. 

In  this  transaction,  it  is  clear  bom  the  nature  of  the 
speculation,  that  £vans,  and  Thompson  and  Mildred^ 
were  all  three  partners  together.  Evans  procures  the 
goods,  and  in  fact  undertakes  to  raise  the  money  to 
pay  for  them,  besides  afterwards  undertaking  to  ap* 
propriate  these  goods  to  pay  for  the  biUs  in  question* 
Being  then  a  partner,  he  had  power  to  bind  the  co- 
partners, as  to  the  proceeds  coming  to  the  hands  of  the 
partnership,  and  had  a  right  also  to  ear  mark  the  pro- 
perty by  this  specific  appropriation,  even  without  notice 
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1838.        to  the  copartners.    The  bond  fide  contract  entered 
ExMrte      *"*^  between  Evans  and  Powis,  as  to  property  thus 
and  wiotw,    Circumstanced,  excludes  from  the  case  all  the  operation 
of  the  doctrine  of  reputed  ownership. 

But  if  the  Court  should  think  that  notice  of  PomsU 
claim  was  necessary  to  be  given  by  him  to  Thompson 
and  Mildred^  then  we  say,  that  such  notice  was  in  fact 
given;  and  that  if  it  were  given  one  moment  before  the 
act  of  bankruptcy,  it  is  valid  to  all  intents  and  pur- 
poses. In  the  case  of  Hunt  v.  Mortimer  (a),  where  a 
trader  having  a  large  order  for  goods  from  the  East 
India  Company,  and  not  having  sufficient  funds  to 
execute  it,  borrowed  money  of  J?.,  upon  an  agreement 
that  B.  should  receive  the  money  from  the  Company 
for  the  order,  and  repay  himself;  and  at  the  time  of 
the  loan  B.  knew  the  trader  to  be  insolvent,  and  before 
the  money  became  due  from  the  East  India  Company, 
the  trader  was  arrested  several  times  and  was  bailed 
by  J3.,  and  so  avoided  committing  an  act  of  bankruptcy 
until  after  the  money  became  due,  when  B.  received 
it:  it  was  held,  that  this  was  not  a  fraudulent  pre* 
ference.  Mr.  J.  Littledale  assigns  as  the  ground  of 
his  judgment  in  that  case,  ^*  that  the  payment  was  not 
voluntary,  but  the  subject  of  a  special  contract  made 
before  the  money  was  lent."  And  Mr.  J.  Parke,  in 
bis  judgment,  says,  *^  In  this  case,  it  is  true,  there  was 
no  notice  of  the  arrangement  to  the  East  India  Com- 
pany;  but  notice  is  not  necessary  in  such  cases  to  give 
an  effect  to  an  equitable  assignment  between  the  par- 
ties, though  it  is  so  for  the  purpose  of  preventing  the 
title  of  assignees  attaching,  on  the  ground  of  the  bank- 
rupt being  the  apparent  owner  of  that  fund  at  the  time 

(o)  10  Bam.  &  Cr.  44. 
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of  the  act  of  bankruptcy,  within  the  meaning  of  that  1833, 
clause  of  the  late  Bankrupt  Act  founded  on  the  re*  Elparte 
pealed  stotute  of  the  21  Jac.  1.  Here  no  notice  was  ^dYn^th^r. 
required,  because  the  monies  received  from  the  East 
India  Company  were  paid  over  to  the  defendants  long 
before  the  act  of  bankruptcy  of  both  bankrupts." 
So,  in  this  case,  the  money  being  borrowed  on  the  faith 
of  the  promise,  and  carried  into  the  partnership  coffers, 
that  is  quite  sufficient  to  render  the  contract  between 
Evans  and  PowU  obligatory  on  Thompson  and  Mil- 
dred. Evans  was  also  a  creditor  of  the  partnership  of 
the  three,  and  had  right  to  repayment  out  of  the  specific 
profits  of  the  particular  transaction.  Thompson  and 
Mildred  could  not,  until  Evans  was  repaid,  touch  one 
iota  of  the  profits;  and  therefore  Evans  might  be 
regarded,  up  to  the  time  of  payment,  as  the  absolute 
owner  of  the  proceeds,  and  might  assign  his  lien  in 
equity. 

Sir  G.  Rose. — Evans  was,  certainly,  a  partner  with 
Thompson  and  Mildred;  and  if  they  had  all  remained 
solvent,  there  is  no  doubt  that  Powis*B  present  claim 
would  have  been  perfectly  good,  as  between  him  and 
the  three*  But  all  the  parties  having  become  insol* 
vent,  it  becomes  a  question  how  far  the  rights  of  their 
respective  creditors  are  affected.  In  this  way  of 
looking  at  it,  it  is  necessary,  first,  to  ascertain  whether 
there  are  any  joint  creditors  of  the  three.  If  not,  the 
xnaterial  question  is,  as  to  the  effect  upon  the  separate 
creditors  of  Evans.  As  to  them,  it  was  no  doubt 
competent  to  Evans  to  say  to  Powis,  ^'  you  shall  be 
entitled  to  a  lien  on  my  share,"  and  then  the  next 
question  is,  what  interest  Evans  had  ?    To  the  extent 
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1893.  of  his  shore^  Epans  might  certainly  give  Powis  a  lien; 
^Z^  but  that  would  require  the  assent  of  his  copartners, 
ud  uotbv.  ^th<>***  which  there  could  be  no  specific  appropriation. 
Here,  then,  it  seems  that  notice  and  assent  were  given ; 
and  therefore  I  think  the  agreement  lets  in  the  equity 
operating  on  the  property,  to  the  extent  of  Powiia 
claim. 

Mr.  Montagu^  and  Mr.  Goodeve,  in  continuatioa. 
There  are  no  joint  creditors  of  the  three ;  but,  sup* 
posing  there  were  joint  creditors,  if  the  notice  and 
assent  of  the  copartners  would  give  Potois  the  tide 
against  them,  it  is  monstrous  to  contend,  that  the  credit , 
tors  of  Evans  alone  can  stand  in  any  better  situation. 
But  even  supposing  there  had  been  no  such  notice  and 
assent,  yet  as  there  was  an  agreement  by  Thompum 
and  Mildredf  that  the  proceeds  should  be  in  the  first 
place  specifically  liable  to  the  payment  of  the  bills, 
dien,  according  to  the  principle  of  the  case  in  Ex  parte 
Waring  (a),  these  proceeds  are  to  be  applied,  according 
to  the  express  agreement  between  Evans  and  PowiSf 
to  the  specific  appropriation  mentioned  in  Evamf% 
letter  to  Pauis  of  the  Sd  September  1831  (6).  At  the 
time  of  the  contract  with  Evans,  the  goods  were  in  the 
hands  of  Hunter  and  Co. ;  and  though  Powis  could 
have  therefore  no  lien  firom  actual  possession,  yet  all 
that  was  necessary  to  give  him  a  lien  was,  a  written 
undertaking  between  the  parties.  As  between  Evans 
and  Powis,  there  is  no  doubt  of  the  existence  of  a  con« 
tract  for  the  specific  appropriation  of  the  return  pro* 

(a)  2  G.  &  J.  404 ;  2  Rom,  182,  19  Yes.  345. 

(fc)  Rtid  V.  HoUinshmd,  4  B.  &  C.  867,  and  Er  parte  Perfect,  Mont.  25, 
were  alto  cited  in  this  part  of  the  argument. 
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eeeds  to  the  payment  of  the  bills;  as  between  Evans  18S3. 
and  Thompson  and  Mildred,  there  was  also  a  sunilar  en-  cTwte 
gagement;  and  the  notice  by  Powis  to  the  latter  parties  ^^^^ 
nncontroTerted  is  sufficient  to  give  Powis  a  lien,  with- 
out the  necessity  of  a  notice  to  Messrs.  Hunter  and 
Co.,  who  were  Thompson  and  MildretTs  agents.  In 
the  case  of  Ex  parte  Waring  there  was  an  actual 
pledge  of  the  property,  and  a  reputed  ownership  in 
Briciwood  and  Co.,  which  there  is  not  in  this  case; 
and  even  there  the  lien  was  established,  not  indeed 
jwa  lien,  but, — by  a  peculiarly  circuitous  mode  of 
working  out  the  equities  between  several  bankrupt- 
cies,— the  petitioner,  as  the  bill*holder,  was  declared 
entitled  to  a  demand  on  the  fiind,  though  not  in  the 
Aape  of  lien  arising  in  his  own  right.  In  that  case,  also, 
diere  was  no  contract  for  appropriation  as  to  the  third 
party;  whfle  here  there  is  an  express  contract  But 
although  thai  case  was  adverse  to  the  creation  of  a 
Hen  in  a  third  party,  the  circumstances  of  this  case 
afibrd  much  stronger  grounds  for  such  lien ;  and  the 
fact  of  the  existing  contract,  and  the  notice  by  Poms, 
are  quite  sufficient  to  entitle  Evans*s  assignees  to  have 
thdr  estate  exonerated  from  the  burthen  of  proof  on 
the  biUs,  by  the  specific  appropriation  of  the  proceeds 
of  the  return  cargo  to  retire  them.  Here  there  was  no 
order  and  disposition  of  the  property  in  Thompson  and 
Mildred;  for  although  the  goods  might,  by  being  deli- 
vered to  the  carrier  across  the  seas,  (if  we  may  use 
such  an  expression),  be  considered  to  be  in  the  hands 
of  the  consignees,  yet,  pursuant  to  the  contract  between 
Evans  and  Thompson  and  Mildred,  the  return  pro- 
ceeds would  come  to  the  hands  of  the  latter  clothed 
with  this  trust, — that,  as  between  Evans  and  Thompson 
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1833.  and  Mildred  the  proceeds  should  be  applied  to  take 
ETparta  ^P  ^^^  ^^'^^'  ^^  Ex  parte  Taylor  {a)^  it  was  held^  that 
tnd'imother.  8^^^  '^  *^^  hands  of  an  agent  are  not  in  the  reputed 
ownership  of  the  principal.  The  case  of  Ex  parte 
Waring  {b)  is  certainly  one  of  very  considerable  doubt 
and  difficulty;  but  even  there,  although  in  the  face  of 
reputed  ownership,  and  in  the  absence  of  any  privity 
of  contract,  a  lien  was  created  for  the  holder  of  the 
bills.  [The  case  of  Hervey  v.  Liddiard(c)  was  also 
alluded  to.] 

Mr.  Anderdon^  and  Mr.  Heaihfield,  for  the  assignees 
of  EvanSf  contended  to  the  same  effect. 

Mr.  Swanston,  and  Mr.  Edward  Hughes,  for  the 
assignees  of  Thompson  and  Mildred.  The  doctrine  of 
order  and  disposition  is  the  governing  criterion  to 
form  a  right  judgment  in  this  case;  for  it  cannot  be 
doubted,  if  we  show  that  there  is  no  contract  to 
affect  the  goods,  the  property  in  them  vests  in  our 
clients.  The  construction  we  place  on  the  letter  of 
the  28th  September  18S0,  which  is  said  to  be  the 
foundation  of  the  contract,  is  this: — We  say,  th^t 
Thompson  and  Mildred  were  a  distinct  firm  firom 
Evans;  and  that  they  must  be  considered  as  the  pur« 
chasers,  and  Evans  the  vendor,  of  the  goods,  which 
formed  the  subject  of  that  letter.  The  transaction 
must  be  regarded  as  a  sale,  in  the  produce  of  which 
Evans  only  retained  a  partial,  and  not  an  entire,  interest; 
he  being,  in  fact,  also  a  dormant  partner  with  Thompson 
and  Mildred,  and  being  liable  as  such  for  part  of 
the  cost  of  the  purchase*    To  the  eyes  of  the  world, 

(a)  1  Mont.  240.  {b)  Sm  tuirra,  p.  206.  (c)  1  Stark.  123. 
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indeed,  Evans  appeared  as  the  vendor,  and  as  such  1833.  . 
entitled  to  the  full  price  of  the  goods  supplied  to  the  Exwate 
adTenture.  It  became  necessary,  therefore,  to  counter-  ^dTnothCT 
act  the  effect  of  this ;  and  as  a  means  of  doing  so, 
Thompson  and  Mildred  caused  him  to  write  the  letter 
which  has  been  already  alluded  to.  This  letter  was 
never  intended  to  be  a  contract  binding  Thompson  and 
MUdred,  and  cannot  be  supposed  to  have  any  such 
efiect.  It  was  given  for  the  safety  and  protection  of 
Thon^son  and  Mildred,  and  not  to  charge  them  with 
any  contract,  but  to  qualify  Evans's  right  in  the  event 
of  his  bankruptcy.  It  is,  too,  his  own  letter,  and 
cannot  be  set  up  as  evidence  in  his  favour.  The  cases 
of  Ex  parte  Chuck  {a),  and  Ex  parte  Enderbif(b), 
decide,  that  the  property  of  a  dormant  partner,  in  the 
hands  of  his  copartners  at  the  time  of  their  bank- 
ruptcy, is  in  their  order  and  disposition,  and  therefore 
passes  to  their  assignees.  Having  thus  shown  the 
absence  of  any  contract,  and  the  fact  of  Evans  being  a 
dormant  partner  in  this  case,  we  say  there  is  an  end  of 
the  question. 

With  regard  to  the  letter  from  Evans  to  PouAs  of 
the  2d  September  1831,  can  it  be  said  that  that  is 
evidence  against  Thompson  and  Mildred?  It  is  easy 
to  be  understood  how,  as  between  A.  and  J3.,  the  letter 
of  A.  may  bind  B.,  when  it  refers  to  or  qualifies  a 
matter  either  past  or  pending,  or  where  it  is  subse- 
quently confirmed  by  the  acts  of  B.  But  how  a  letter 
of  ^.  to  a  third  person  can  bind  JB.,  it  is  impossible  to 
comprehend.  The  letter  to  Poms,  therefore,  unless 
confirmed  by  the  subsequent  acts  of  Thompson  and 
Mildred,  cannot  be   read   as  evidence  against  them. 

(a)  1  MoDt.  457.  (6)  2  Barn.  &  C.  3^9. 

VOL.  III.  P 
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1833.       They  were  no  parties  to  it^  nor  did  it  in  any  way  affect 
Exparte       them.     It  should  be  remembered,  that  the  present 
and  uiotto.    ^^ppl^cation  seeks  to  claim  an  interest  in  the  entire  fund, 
and  not  only  in  JEvans^s  share  of  it.    Now,  if  any  part 
of  the  fund  is  liable  to  the  petitioners,  the  utmost  must 
be  Evanses  share.    [ErMnCf  C.  J.  If  this  were  con* 
ceded  to  you,  yet  the  silence  of  Thompson  and  Mildred^ 
in  answer  to  Powis's  notice  to  them,  must  be  taken 
as  a  recognition  by  them  of  Evaru*s  act.]    If  indeed 
Thompson  and  Mildred  had,  in  any  way,  dealt  with  or 
acted  under  this  notice,  and  Evans*s  letter  to  Powis,  it 
might  have  been  evidence  of  a  recognition.    But  sup- 
posing it  had  been  the  intention  of  the  parties,  by  the 
letter  of  September  1830,  to  give  Evans  a  specific  lieoj 
that  would  have  been  expressed  in  the  letter,  and  Thomp^ 
son  and  Mildred  would  have  signed  the  letter.    As  this, 
however,  has  not  been  done,  it  may  be  fidrly  inferred^ 
that  the  sole  object  of  the  letter  was  to  save  ThowyMoi^ 
and  Mildred  harmless  to  the  extent  already  adverted  to. 
Again,  even  admitting  that  the  letter  forms  a  sub- 
stantive contract  as  against  Thompson  and  Mifdrfiif, 
what  power  has  a  trader  to  give  a  lien  to  another 
person  by  a  secret  contract,  so  as  to  defeat  his  general 
creditors  ?    If  the  doctrine  of  reputed  ownership  would 
have  applied  in  the  event  of  there  being  joint  creditors 
of  the  three,  it  is  very  difficult  to  understand  why  U 
should  be  different  in  the  case  of  separate  creditof9 
only.    If  Powis  had  had  actual  possession  of  the  pro- 
perty, there  would  have  been  no  doubt  of  his  right ; 
but  if  a  mere  secret  letter,  passing  between  a  debtor 
and  creditor,  is  to  be  held  to  give  the  latter  a  specific 
lieu  on  property  in  transitu^  this  monstrous  evil  would 
follow, — namely,  that  a  trader  has  nothing  to  do  but  to 
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buy  goods  to  stock  bis  shop,  and  to  give  the  vendor  a  1833. 
letter  such  as  the  present;  and^  whatever  credit  he  ^  p^^ 
may  derive  from  the  possession  of  the  goods^  all  his  ^^d^J^J. 
other  creditors,  who  trust  him  on  this  ground  alonei 
Willi  on  his  bankruptcy!  be  kept  out  of  any  participa^ 
tion  in  one  farthing  of  his  property.  This  however, 
it  la  quite  manifest,  is  contrary  to  the  clearly  ex- 
l^esaed  intention  of  the  legislature,  in  the  introduce 
tion  of  the  principle  of  reputed  ownership.  We  say, 
then,  ^rst,  there  is  no  evidence  affecting  Thompson 
and  Mildred  with  the  contract,  which  has  been  endea* 
voured  to  be  set  up ;  secondljfj  that  Evans  has  no  right 
to  bind  his  general  creditors;  and  ihirdltf,  that  the 
inference  arising  from  reputed  ownership  cannot  be 
avoided  by  mere  secret  contract  *with  any  particular 
creditor. 

Mr.  Montagu,  in  reply,  was  stopped  by  the  Court. 

Erskime,  C.  J. — We  are  unanimously  of  opinion, 
that  the  petitioners  have  made  out  a  case,  that  entitles 
them  to  have  their  prayer  granted.  In  deciding  the 
present  case,  however,  I  do  not  think  that  it  is  neces« 
sary  to  call  into  question  the  doctrine  laid  down  in  Ex 
parte  Waring  \  because  in  that  case  there  was  no  pri- 
vity of  contract  between  the  parties,  that  the  bill-holders 
flhould  have  a  right  to  resort  to  the  property  deposited 
with  the  bankers  as  a  security.  But  even  in  that  case 
Lord  Eldon  decided,  that  though  there  was  no  privity 
so  as  to  give  a  lien,  yet  that  the  equity  of  th^  case 
could  be  reached  by  giving  the  assignees  of  the  bankers 
aright  to  retain  the  security,  so  as  to  work  out  the 
same  result. 

p2 
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1833.  If>  in  the  case  now  before  the  Court,  there  had  been 

no  contract  between  the  owners  of  the  goods  and  the 


£z  parte 

CoPELAND     holder  of  the,  bills,  then,  indeed,  the  applicability  of  Ex 

and  another.  '^^  ^   "^       ^ 

parte  Waring  might  have  been  brought  into  discussion. 
But  this  case  turns  wholly  on  the  evidence  of  a  contract; 
which  contract  was  made  with  Powis  by  JSvans,  who 
was  the  joint  owner  of  the  property;  and  he  expressly 
contracts  to  appropriate  the  proceeds  of  the  return 
cargo  to  the  retiring  of  the  bills  in  question.  On  the 
faith  of  this  engagement,  Powis  discounts  the  bills, 
and  takes  the  risk  upon  himself.  It  was  argued  by 
the  counsel  for  the  assignees  of  Evans,  that  if  the  case 
went  no. further  than  this,  and  if  there  was  no  acquies- 
cence on  the  part  of  Thompson  and  Mildred,  the  con- 
tract between  Powis  and  Evans  being  established,  that 
was  sufficient,  because  the  contract  of  one  of  the 
three  partners  would  be  sufficient  to  bind  the  rest ;  and 
the  case  of  Reid  v.  Hollinshead  (a),  was  relied  on  in 
support  of  that  proposition.  But,  I  confess,  I  am  not 
prepared  to  go  to  that  extent ;  for  I  do  not  think  the 
case  cited  is  analogous  to  the  present;  inasmuch  as  in 
that  case  the  party  trusting  was  in  actual  possession 
of  the  goods,  and  was  ignorant  of  the  interests  of  the 
other  partners.  In  this  case,  however,  there  was  no 
possession,  and  the  very  letter  of  Evans  to  Powis  dis- 
closes that  it  was  joint  property.  And  I  should  be 
very  much  inclined  to  doubt  the  power  of  one  partner 
to  bind  the  interests  of  his  copartners  in  such  a  case, 
where  the  pawnee  has  notice  of  their  joint  proprietor- 
ship ;  and  if  this  case  rested  there,  I  should  say,  that 
the  petitioners  had  no  right.  In  the  ordinary  trans- 
actions of  trade,  one  partner  has  undoubted  authority 

• 

(a)  4  B.  &  C.  867. 
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and  another. 
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to  bind  his  copartners ;  but  where  the  dealings  as  in        1 833. 
this  case,  is  out  of  the  ordinary  course,  there  it  becomes      Exparte 
a  question^  if  such  partner  has  adequate  authority  from 
bis  copartners  for  what  he  does.    In  answer  to  this 
objection,  it  is  said,  that  Potois  gave  notice  to  Thomp^ 
ion  and  Mildred  of  the  engagement  which  JEvans  had 
entered  into  with  him;  and  that  they  never  made  any 
objection  to  it.     But  it  is  not  particularly  stated  in  the 
petition,  at  what  time  the  notice  was  given,  whether 
before,  or  after,  the  act  of  bankruptcy.     If  the  latter, 
it  could  be  of  no  avail  against  TAompsofi  and  Mildrects 
creditors.    If  the  former,  the  subsequent  acquiescence 
and  adoption  of  the  transaction  of  discounting  the  bills, 
rendered  it  binding  on  them,  according  to  every  esta- 
blished principle  of  equity.     But,  putting  aside  that 
question,  let  us  see,  if  there  was  any  authority  given  to 
Evans  by  Thompson  and  Mildred.    The  second  letter 
of  Evans,  taken  by  itself,  certainly  does  not  amount  to 
an  authority ;  but  it  is  evidence,  when  coupled  with  the 
first  letter,  of  an  authority  previously  given  to  him  by 
Thompson  and  Mildred,  more  especially  after  their 
silence,  and  neglect  to  repudiate  it.     But  I  think  it 
may  be  clearly  implied  from  the  construction  of  the 
first  letter  alone,  that  it  was  the  intention  of  the  parties, 
that  the  return  proceeds  should  be  liable  to  the  pay- 
ment of  the  bills,  before  any  division  of  them  by  the 
three  partners.    But  it  is  said,  that  that  letter,  being 
signed  by  Evans  only,  cannot  bind  Thompson  and 
Mildred.    It  is  true,  that  a  mere  writing  of  this  de- 
scription is  not  sufficient  alone  to  have  that  effect;  but 
if  this  construction  is  put  upon  it  by  a  third  party^ 
who  communicates  to  them  his  own  construction  of  it, 
and  they  do  not  think  fit  to  repudiate  such  construe- 
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1 8d5.  tioD}  but  suffer  him  to  act  upon  the  view  he  has  taken 
ExMote  ^^  ^^>  ^  think  then  that  a  letter  of  this  description, 
^'*^  A^  although  not  so  binding  as  if  signed  by  Thompson  and 
Mildred  themselves,  is  quite  sufficient  to  show  an 
authority  from  them  by  implication.  Looking  then  at 
the  whole  of  this  transaction,  although  I  at  first 
doubted  whether  there  was  any  intention  of  specific 
appropriation,  I  am  now  of  opinion  that  such  was  the 
clear  intention  of  the  parties;  and  viewing  the  letters 
as  evidence  of  the  contract  and  authority,  the  great 
difficulty  in  the  case  is  got  over;  and  therefore  it 
appears  to  me,  that  the  petitioners  have  satisfactorily 
established  their  case,  unless,  as  it  has  been  contended, 
the  doctrine  of  reputed  ownership  interferes  with  their 
claim.  If,  however,  it  be  true,  that  the  contract  was 
made  with  JEhans,  before  he  and  Thompson  and  Mildred 
became  bankrupt, — of  which  no  doubt  exists  in  my 
mind, — then  the  proceeds  which  have,  or  may,  come  to 
the  hands  of  Thompson  and  Mildred,  or  of  Evans  and 
Thompson  and  Mildred,  come  there  clothed  with  a 
trust,  to  be  applied,  in  the  first  place,  to  take  up  the 
bills  which  were  discounted  by  Poms:  and  that  being 
so,  the  decisions  on  the  subject  clearly  show,  that 
Powis  becomes  entitled,  as  against  the  separate  credi- 
tors of  either  of  the  parties.  It  appears,  that  there 
are  no  joint  creditors  of  the  three;  and  therefore,  what 
effect  their  interests  would  have  upOn  the  question,  it 
is  not  necessary  here  to  consider. 

Sir  J.  Cross. — There  has  been  a  great  difficulty 
thrown  upon  the  Court  in  this  case,  in  arriving  at  the 
true  state  of  facts,  by  the  duplicity  of  Thompson  and 
Mildred,  and  Evans,  in  their  endeavour  to  conceal 
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from  the  world  the  latent  interest  of  Evans.    The        1833. 
inroice  was  so  made  out,  as  to  make  it  appear  that      £x  parte 
Evans  was  the  vendor,  and  the  others  only  the  vendees    and  wwther. 
of  the  goods.    Then  we  find  a  secret  agreement  be-i  * 
tween  the  parties,  as  to  the  payment  for  the  goods; 
which  brings  to  light  the  true  relationship  between 
the  three  parties.     The  invoice   assigns   the  whole 
property  in    the  goods  to   Thompson  and  Mildred, 
together  with  the  burthen  of  payment  for  them;  while 
the  memorandum  signed  by  Evans  gives  back  to  him 
an  interest  in  a  moiety  of  their  profits,  and  a  liability 
co-extensive  as  to  the  payment  for  them.     Whether, 
or  not,  the  property  in  the  goods  thus  became  re*vested 
in  Evans,  I  have  not  yet  decided  in  my  own  mind. 
But  my  impression  is,  that  the  property  in  the  goods 
remained  in  l^hompson  and  Mildred,  leaving  certain 
rights  vested  in  Evans,  as  the  vendor.    If  the  exclu- 
sive property  were  in  Thompson  and  Mildred,  there 
could  be  no  necessity  for  referring  to  the  clause  of  re- 
puted ownership  (a) ;  for  that  merely  relates  to  posses- 
sion, without  ownership;  and  if  the  bankrupt  be  the 
true  owner,  the  clause  does  not  apply.    If,  however, 
Evans  were  the  exclusive  owner,  it  might  be  doubtful 
how  far  the  statute  would  operate,  especiaUy  when 
considered  with  the  circumstance  of  the  secrecy  of  his 
interest.    But  that  is  certainly  not  the  fact.     Either 
they  were  all  three  joint  owners,  or  else  the  two  were 
the  exclusive  owners;   and  then  the  statute  cannot 
apply,  as  I  have  already  endeavoured  to  show.    I  am 
inclined  to  think,  that  the  intention  of  the  parties  in 
the  original  transaction  was,  that  a  lien  should  be 

(a)  6  Geo.  4.  c.  16.  s.  72. 
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1833.        created  in  favour  of  Evans,  and  that  Thompson  and 
Ex  parte      Mildred  were  the  owners  of  the  goods;   for  a  man 
a^d'^^o'iher.    Cannot  be  said  to  take  a  lien  on  his  own  property.    My 
construction  of  the  first  contract,  namely,  the  letter  of 
the  28th  September,  is,  that  it  was  intended  to  give  to 
Evans  a  right  to  have  the  bills  paid  out  of  the  return 
proceeds,  in  the  first  instance.     Having  that  right,  the 
next  question  is,  had  Evans  a  right  to  transfer  his  lien? 
I  am  clearly  of  opinion  that  he  had;  and  this,  even 
independent  of  any  implied  contract  between  Potois 
and  Thompson  and  Mildred;  for  it  was  the  only  means 
whereby  he  could   get  Powis  to  discount  the   bills. 
Powis,  therefore,  having  the  same  right  as  Evans  pos- 
sessed, his  assignees  have  a  lien  on  the  property  in 
question,  for  the  purpose  of  satisfying  the  bills  which 
he  had  discounted  on  the  faith  of  such  lien,  although 
there  had  been  no  subsequent  recognition  by  Thomp- 
son and  Mildred, 

Sir  6.  Rose. — The  question  before  us,  now,  resolves 
itself  into  a  question  of  fact.  Evans,  as  a  partner  with 
Thompson  and  Mildred,  had  they  remained  solvent, 
would  have  had  an  undoubted  right  to  bind  them,  by 
taking  up  money  on  the  credit  of  the  partnership,  and 
applying  it  to  partnership  purposes.  But  insolvency 
having  happened,  it  was  necessary  for  us  to  consider 
the  effect  of  this  transaction  upon  their  respective 
creditors.  If  there  had  been  any  joint  creditors  of  the 
three,  it  might  have  been  very  questionable,  whether 
this  petition  could  have  been  granted ;  and  I  think  the 
order  we  make  must  provide  for  the  ascertaining  that 
fact.  It  is  said,  indeed,  that  there  are  no  such  joint 
creditors;  and,  as  to  his  own  share,  Evans  might  bind 
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his  separate  creditors j  by  giving  the  lien  in  question  to  18d3. 
Pawis,  if  notice  had  been  (as  it  appears  to  have  been)  ETowte 
given  to  his  copartners.  Consequently,  all  the  three  ^j'*^^*?'* 
parties  might  bind  respectively  their  separate  creditors^ 
and  Thcfmpson  and  Mildred  their  joint  creditors,  if 
they  chose  so  to  do.  If  we  find,  therefore,  such  an 
agreement  entered  into  by  Thompson  and  Mildred  vnth 
PowiSf  then  the  property  would  come  to  their  hands 
merely  as  trustees,  and  the  doctrine  of  order  and  dispo- 
sition is  out  of  the  question.  But  did  Thompson  and 
Mildred  so  agree  that  their  interest  should  go  to  pay 
the  bills  in  question?  And  was  Powis's  notice  to  them 
given  before  Thompson  and  Mildred's  act  of  bank- 
ruptcy ?  Upon  the  best  consideration  I  have  given  to 
the  whole  of  the  case,  I  can  do  no  less  than  answer 
these  questions  in  the  affirmative.  During  the  existence 
of  the  agreement,  the  goods  came  to  the  hands  of  the 
assignees  of  Thompson  and  Mildred^  clothed  with  a 
trust,  that  would,  beyond  a  doubt,  be  administered  by 
a  Court  of  Equity ;  and  had  not  bankruptcy  intervened, 
it  is  clear  that  Powis  could,  upon  the  case  made  out 
before  us,  have  obtained  an  injunction  to  prevent  any 
disposal  by  Thompson  and  Mildred  of  the  return  pro- 
ceeds, so  long  as  the  bills  which  he  held  remained 
unpaid.    This  petition  must,  therefore,  be  granted. 

[See  the  Order  in  the  next  case.] 
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1854. 

Ex  parte  William  Georoe  Prescott,  William 
WiLLOuoHBT  Prescott,  George  Grote,  and 
Charles  Grote,  Bankers,  in  London;  Robert 
LiNSELL  and  William  Hogo,  Bankers,  at  Big^es- 
wade ;  and  William  Thomas  and  John  Feltham, 
Bankers,  in  London. — In  the  matter  of  Robert 
Thompson  and  Thomas  D.  Mildred.— And  in  the 
Southampton       matter  of  John  Evans. 

Butldingi, 
February  18.     p^^ 

A,  supplies        1  HIS  was  a  petition  in  the  same  bankruptcies  as  in 

goods  at  his  own    .      , 

cost  to  B.  and    the  last  case. 

agix^^shaii  be  ^^^  petition,  after  noticing  the  commission  against 
jS^coun^of  Thompson  and  Mildred,  which  issued  on  the  1st  De- 
Aat*^^all°^  cember  1831;  the  commission  against  Evans,  which 
draw  bills  on  B.  issued  on  the  22d  December  1831;  and  the  fiat  against 

and  C.  on  ac-  »  o 

count  of  the  re-   Powis,  which  Lssued  on  the  18th  October  1832;  stated 

turn  proceeds, 

heunderukinfir  the  following  facts:  —  Thompson  and  Mildred,  and 
until  funds  come  Evans,  had  Considerable  dealings  together  previous 
keep  B.  and  C.  to  their  respective  bankruptcies ;  Evans  selling  large 
vances.  B.  and  <iuantities  of  Manchester  and  other  goods  to  them, 
bills^a^^con-  fo' which  he  took  their  acceptances  at  various  dates; 
to^et*  ^^*  and  there  were  also  many  other  transactions  between 
aEro*d"*  th  ^^®  parties,  as  to  the  discounting  and  exchanging  of 
directions  to       bills  of  exchange,  and  in  various  shipping  adventures. 

transmit  the  ac-  °  rsr    o 

count  of  sales     In  these  last  adventures  Evans  provided  and  deli- 

and  the  proceeds 

to  themselves,     vered,  at  his  own  cost,  the  goods  to  Thompson  and 

A,  discounts  the 

bills  with  par-  Mildred,  and  drew  on  them  bills  for  the  amount,  which 
no  knowledge  of  they  accepted;  it  being  agreed,  however,  that  Evans 
drawn  on  ac°^  should  renew  the  bills  from  time  to  time,  so  as  to  keep 
jobt^shipment,  Thompson  and  Mildred  out  of  cash  advances,  until 
miiew:-^^        the  return  proceeds  of  the  outward  shipments  should 

quainted  with  that  circumstance  until  after  the  respective  bankruptcies  of  A.,  and  of  B.  and 
C. — Held,  that  the  bill-holders  have,  nevertheless,  a  lien  on  the  return  proceeds  of  the  ship* 
ment,  which  came  to  the  hands  of  the  assignees  of  B.  and  C.  subsequently  to  their  bankruptcy. 
Sir  J,  Crou,  dubit. 
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arriye)  which,  after  deducting  the  charges  of  shipment,        1834. 
insurances,  sales,  &c.,  were  specifically  to  be  applied  to      f:7p«ia 
flie  payment  of  the  bills ;  and'the  profits  or  loss  attending     ^"oSjSI 
such  joint  adventures  or  shipments  were  to  be  shared, 
half  by  Tkotnpson  and  MUdred^  and  the  other  half  by 

Thompson  and  Mildred  shipped  the  goods  to  their 
c(Hrrespondents  abroad,  on  the  joint  account  and  risk 
of  themselyes  and  Evans,  and  kept  separate  accounts 
of  such  joint  shipments,  unconnected  with  their  other 
general  accounts ;  the  accounts,  also,  of  each  joint  ad- 
Tenture  of  this  description  being  kept  distinct  and 
separate  firom  those  of  other  joint  adventures. 

In  August  18S1  Thompson  and  Mildred,  and  Evans, 
agreed  to  make  a  joint  adventure  or  shipment  to 
Turkey,  it  being  thereupon  agreed  that  Evans  was  at 
his  own  cost  to  supply  the  goods,  and  to  draw  on  ac- 
count of  the  return  proceeds  upon  Thompson  and 
Mildred  bills  of  exchange  for  the  following  sums,  viz. 
4/XH.  I6s.,  4S21  9s.,  and  223L  4^.,  to  be  paid  out  of 
the  return  proceeds  when  they  should  arrive.  In  pur- 
suance of  this  agreement,  Evans  supplied  goods  to  the 
amount  of  1076/.  9s.  to  Thompson  and  Mildred,  to  be 
shipped  on  the  joint  account;  whereupon  Thompson 
and  Mildred  prepared  the  following  letter  relating  to 
such  shipment,  which  Evans  signed. 

'*  Messrs.  Thomjjson  and  Mildred,  London. 

"  Having  sent  you  an  invoice,  dated  S3d  August,  for 
2288  pieces  of  dyed  sarsnets,  8635  pieces  f  twills, 
amounting  to  853/.  Bs.  9d.;  also  an  invoice,  dated  80th 
August,  for  992  pieces  {  coloured  satin  spots  and  stripes, 
amounting  to  223/.  4^.;  and  you  having  shipped  the 
same  to  your  correspondents  at  Smyrna,  Constantinoplcj 


^0  CASES  IN  BANKBUPTClr. 

1854.  and  Alexandria,  as  per  bills  of  lading,  I  hereby  engage 
Exputt  ^  ^®  responsible  to  you  for  half  the  loss  that  may  arise 
Md^JSS.  ^"  *^®  foregoing  enumerated  goods,  and  also  to  bear 
you  harmless  from  any  loss  that  may  arise  on  the 
dyed  sarsnets  between  5««  and  5«.  3d.  per  piece ;  and 
hairing  drawn  bills  on  you  for  the  whole  amount  at 
dates  convenient  to  myself,  I  hereby  engage  to  renew 
the  same,  until  funds  come  round,  without  any  charge 
for  interest  or  stamps,  until  the  4th  April  183S.  Should 
any  profit  arise  on  the  net  proceeds  of  these,  I  shall 
look  to  you  for  my  half  share. 

I  am,  &c.  &c« 

J.  Evans'*' 
Three  bills  for  420/.  16^.,  432/.  9s.,  and  569/.  \Ss. 
were  accordingly  drawn  by  Evans  upon  and  accepted 
by  Thompson  and  Mildred;  the  last  bill  including  not 
only  the  sum  of  2231.  4fS.  above  mentioned,  but  also  a 
sum  of  346/.  9^.,  which  Evans  had  to  draw  on  another 
account.  Before  Thompson  and  Mildred,  or  Evans, 
stopped  payment,  the  petitioners,  Prescoit  and  Co., 
discounted  the  bill  for  420/.  16«. ;  the  petitioners,  Linsell 
and  Co.,  the  bill  for  432/.  9s.  \  and  the  petitioners, 
Thonu$s  and  Co.,  the  bill  for  569/.  \3s.\  who  con- 
tinued to  be  the  respective  holders  of  such  biUs. 
Thompson  and  Mildred  sent  part  of  the  goods  to  San- 
dison  and  Co.,  of  Constantinople,  and  the  remainder 
to  Casey  and  Co.,  of  Alexandria,  with  letters  and  in- 
voices, in  which  they  stated,  that  the  shipment  was 
made  "  per  account  of  Mr.  John  Evans,  but  having 
accepted  against  them,  the  sales  and  remittances  are  to 
be  made  to  us  direct,  per  appointment,  for  account  IE." 
Thompson  and  Mildred  kept  an  account  of  this 
adventure  distinct  from  all  other  accounts  with  Evans. 
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LhueO  and  Co.,  the  holders  of  the  bill  for  569/.  13;.,        1834. 
in  ignorance  that  the  223/.  4*.  formed  part  of  it,  or      £,  parte 
that  the  latter  sum  was  drawn  for  by  Evans  on  account     ^5  otfien. 
of  the  joint  shipment  and  his  lien  thereon,  proved  the 
whole  of  the  bill  against  the  estate  of  Thompson  and 
MUdredf  and  received  two  dividends  on  such  proof. 

Thomas  and  Co.  also  proved  the  bill  of  482/.  9s. 
against  the  estate  of  Thompson  and  Mildred;  but, 
having  been  afterwards  advised  they  had  a  lien  on  the 
return  proceeds  of  the  shipment  above  mentioned,  they 
bad  declined  to  receive  any  dividend  under  the  estate. 

Prescott  and  Co..  also  claimed  the  bill  of  400/.  16^. 
against  the  estate  of  Thompson  and  Mildredy  but 
"  without  prejudice  to  their  claim  to  be  paid  the  said 
debt  in  full  from  the  proceeds  of  certain  shipments  of 
goods  made  jointly  by  the  said  bankrupts  and  J.  Evans, 
against  which  the  bill  was  drawn,  and  agreed  to  be  paid 
thereout." 

About  May  1832  the  assignees  of  Thompson  and 
Mildred  received  part  of  the  return  proceeds  of  the 
goods  shipped  to  Casey  and  Co.,  in  remittances 
amounting  to  310/.  I6s.  lid.,  with  an  account  sales. 

About  August  1833  the  assignees  of  Thompson  and 
Mildred  received  also  an  account  current  from  Sandi-^ 
son  and  Co.,  in  which  credit  was  given  to  Thompson 
and  Mildred  for  35,189  piastres  and  69  cents,  as  the 
proceeds  of  the  goods  shipped  to  Sandison  and  Co. ; 
but  at  the  same  time  it  was  stated  in  another  account, 
that  of  such  35,189  piastres,  29,435  piastres  were  then 
outstanding;  but  that  if  the  whole  sum  was  received, 
it  would,  at  the  then  exchange  of  95  piastres  per  pound 
sterUng,  amount  to  370/.  %s.  2d. 

On   the   11th  September  1832   the   assignees    of 
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Etpufe 
ndotlun. 


Thott^om  and  Mildred  qlso  received  a  further  ac- 
count lalei  from  Catey  and  Co.  of  the  retnainder  of 
the  goods  shipped  to  them. 

The  aasigneei  of  Thompson  and  MUdred,  after  re- 
ceiTing  return  proceeds  m  reapect  of  the  abore  ship- 
ment, opened  an  account  In  their  books  rebllTe  to  the 
shipment,  and  the  return  proceeds,  of  which  the  follow- 
ing is  a  copy. 


t>r.         Adventure  to  Turkey  with  T.  Evans.         Cr. 


Miiy  16. 


Sfliiduon  and 
Co..  ConsianU' 

ipte.  Proceedi 
nioe  b>lei, 
sold  bj  tbein 
un  credit  fa 
¥35189.69,61. 
cliangs  93,  •ab' 

of   aS43S 

tandinc,  at 

y.  Uicif  piutn 

accminl  cqucbi, 

daledSdMaKh, 


In  addition  to  the  sum  of  681/.  5*.  Id.  mentioDed  in 
this  account,  there  were  expected  further  return  pro- 
ceeds; which,  as  well  as  this  sum  of  G&\L  5s.  \d.,  the 
petitioners  claimed  to  be  entitled  to,  in  proportion  to 
the  bills  which  they  respectively  held,  as  being  drawn 
specifically  against  such  return  proceeds. 

The  petition  prayed,  that  the  Commissioner  acting 
under  the  commission  against  Thompson  and  Mildred, 
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Blight  cause  distinct  accounts  to  be  kept  of  the  joint       18S4. 

dupment  beforementioned ;  that  the  joint  creditors  of      fiTparts 

Ewms,  and  Thompson  and  Mildred^  in  respect  of  such     ^^^^n 

shipment,  if  any,  might  be  at  liberty  to  go  in  under 

such  commission,  and  prove  their  respective  joint  debts, 

regard  being  had  to  the  circumstance  of  Evans  having 

been  a  dormant  partner  with  Thompson  and  Mildred^  in 

respect  of  the  joint  shipment ;  and  that  all  reasonable 

and  proper  charges  might  be  paid  out  of  the  sum  of 

681/.  6s.  Id.    That  after  payment  of  such  charges,  the 

residue  of  such  sum,  together  with  the  further  net 

monies  arising  from  the  return  proceeds  of  the  joint 

shipment,  might  be  applied  to  the  payment  of  the  joint 

creditors  oi  Evans ^  and  Thompson  and  Mildred  (if  any), 

in  respect  of  the  said  joint  shipment,  and  then  in  pay-* 

Bient  of  the  bills  held  by  the  petitioners  respectively ;  or 

that  the  residue  of  the  sum  of  681/.  6s.  \d.y  after  pay<- 

vent  of  such  charges,  together  with  such  further  net 

monies  of  the  return  proceeds,  and  together  with  the 

o&er  joint  estate  and  effects  of  Evans,  and  Thompson 

and  Mildred,  might  be  applied  generally  in  pajrment  of 

the  j<Hnt  creditors  o( Evans,  and  Thompson  and  Mildred 

Qf  any),  and  then  in  payment  of  the  several  bills  of 

exchange  in  the  petition  mentioned,  and  of  the  bills,  if 

any,  of  all  other  creditors  similarly  circumstanced;  and 

that  for  the  purposes  of  such  last-mentioned  alternative, 

the  Commissioner  might  cause  distinct  accounts  to  be 

kept  of  the  general  joint  estate  and  effects  of  Evans, 

and    ITiompson  and  Mildred,  and  of  their  separate 

estates  respectively,  and  likewise  of  the  joint  estate  and 

effects  of  Thompson  and  Mildred;  and  that  the  gene- 

ral  joint  creditors  (if  any)  of  Evans,  and  Thompson 

and  Mildred,  might  be  at  liberty  to  prove  their  respec- 
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1884.  tive  debts^  regard  being  had  to  the  circumstance  of 
ETparte  Evatts  having  been  a  dormant  partner;  and  in  eitlier 
Md^hws  ^^  ^^  alternatives,  that  the  surplus  of  the  funds  re- 
spectively, if  any,  might  be  paid  over  to  the  several 
assignees  of  JEIvanSf  and  of  Thompson  and  Mildred^ 
according  to  their  respective-  shares  and  interests 
therein. 

Mr.  MontagUy  and  Mr.  Spence,  for  the  petitioners. 
The  only  difference  between  the  circumstances  of  this 
case,  and  that  of  Ex  parte  Copeland,  is,  that  in  the 
one  now  before  the  Court  there  was  no  express  con- 
tract between  the  indorsers  and  the  petitioners,  as 
holders  of  these  bills,  that  they  should  have  a  specific 
lien  upon  the  property  in  question. 

The  law,  as  it  now  stands,  according  to  the  cases  of 
Ex  parte  Waring  {a),  Ex  parte  Parr(Jb\  and  Ex  parte 
Perfect  (c),  gives  to  the  holder  of  a  bill  of  exchange 
the  benefit  of  a  contract  for  security  entered  into  by 
other  parties  with  the  bankrupt,  although  there  was 
no  immediate  privity  of  contract  between  the  holder 
and  the  bankrupt.  If  there  were  joint  creditors  of 
EvanSy  and  Thompson  and  Mildred,  our  right  to  the 
relief  we  seek  might  be  questionable.  But  assuming 
there  are  none,  what  rights  have  the  separate  creditors 
against  this  property?  The  separate  creditors  can 
only  claim  through  the  respective  bankrupts,  whose 
creditors  they  are ;  they  can  only  take  the  property, 
subject  to  all  the  liens  and  liabilities  which  would 
attach  to  it,  if  in  the  hands  of  the  bankrupt  himself. 
And  if  a  bill  were  filed,  to  ascertain  the  rights  of  the 

(a)  2  Rose,  182;  19  Ves.  350;  2  G.  &  J.  404. 
(6)  Buck.  191,  (c)  Mont.  25. 
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parties,  the  proceeds  of  the  joint  adventure  would  be  1834. 

appHed,  first,  in  payment  of  the  joint  creditors  of  the  -rTZ^ 

three,  if  any,  and  then  in  payment  of  such  liens  as  the  ^^^^Xw 
funds  were  liable  to, 

Mr.  Anderdon,  and  Mr.  ffeai/ifield,  for  the  assignees 
otJSvans,  adopted  a  similar  line  of  argument. 

Mr.  Swansi&n,  and  Mr.  Edward  Hughes,  for  the 
assignees  of  TAompson  and  Mildred.  At  law,  there 
could  bd  no  doubt,  but  that  we  should  be  held  entitled 
to  retain  the  property  in  question;  for  it  is  manifest 
that  the  legal  title  to  it  is  in  us.  The  question  then  is, 
what  difierence  is  there  in  equity?  Is  there  any 
equity  in  favour  of  the  petitioners?  We  say,  Aat 
there  is  none.  As  between  them  and  the  respondents, 
there  is  a  total  absence  of  contract,  as  to  the  specific 
appropriation  of  the  proceeds  of  the  shipment  to  the 
payment  of  the  bills  in  question.  The  petition  itself 
states,  that  the  petitioners  were  not  even  aware  of  the 
existence  of  any  such  contract,  as  between  Evans,  and 
Thompson'  and  Mildred.  There  is  no  equity,  then,  in 
respect  of  contract;  neither,  if  it  were  held  to  exist, 
independently  of  that  circumstance,  can  it  be  con* 
tended  to  exist,  when  the  terms  of  the  contract  between 
the  three  are  properly  considered.  Under  that  agree* 
ment,  Evans  was  bound  to  procure  the  renewal  of  the 
bDls,  up  to  a  certain  time.  But  how  was  the  mutuality 
to  be  enforced,  as  against  the  bill  holder  ?  Supposing 
an  action  had  been  commenced  against  Thompson  and 
Mildred  for  payment  of  a  bill  due,  before  the  return 
proceeds  came  home;  could  they,  in  answer  to  such  an 
action,  have  set  up  the  agreement  between  them  and 

VOL.  III.  Q 
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1634.       EvanSf  as  binding  upon  the  bilVbolder?    If  Ibey  eould 

£x  parte      "^^'  ^^^  inasmuch  as  the  parties  claiming  one  part  of 

and'oUieri.     ^^^  equities  affecting  the  bills,  must  be  bound  by  all 

the  equities,  and  all  parts  of  the  contracti  there  can  bo 

no  lien  upon  this  property. 

The  case  of  Ex  parte  Waring  has  been  reported  by 
three  different  sets  of  reporters^  who  must  have  thought 
it  a  very  extraordinary  case,  to  have  given  it  so  often 
to  the  public;  an  opinion  well  justified  by  the  pecu- 
liarity of  the  decision,  which  we  venture  to  pronounce 
very  questionable  in  principle.  But  even  admitting 
that  case  to  be  a  valid  authority,  how  does  it  bear 
upon  the  present  petition?  There  the  property  was 
affected  by  virtual  deposit;  but  here  the  equity  was 
nothing  more  than  a  personal  right  in  Evatit  to  have 
the  specific  proceeds  of  the  shipment  applied  to  dis« 
charge  his  liability  upon  the  bills.  And  his  personal 
right  was  of  such  a  nature  that  he  could  not^  even  if  be 
bad  attempted  it|  have  transferred  it  to  a  stranger  to 
Thompson  and  Mildred.  In  the  former  Cjftse  of  Ex 
parte  Copeland{a),  there  was  both  contract  and  notice; 
and  those  incidents  were  quite  enough  to  justify  the 
view  the  Court  took  upon  that  occasion*  But  here 
there  is  neither  contract,  nor  notice,  nor  even  know* 
^dge  of  a  contract;  which  are  the  first  ingredients 
inquired  into  by  a  Court  of  Equity.  [Erskinei  C.  J. 
.The  main  argtunent  m  Ex  parte  Perfect  (b^  was,  that 
there  was  no  contract,  and  that  argument  failed.]  In 
Ihat  case  the  acceptances  were  given  on  the  faith  d 
the  remittances.  But  this  is  a  mere  contract  for  in- 
demnity; and,  there  being  no  damage  to  Evane,  it  b 
difficult  to  see  how  this  contract  can  be  enforced  in  the 

(a)  Ante,  p.  199*  (h)  MoDt  2^. 
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way  now  insisted  upon,  especially  at  the  instance  of  a        1^^^* 
party  who  is  a  stranger  to  it.  Si  parte 

Pbmoott 


•ttdivthwii* 


Mr.  MoHiagu,  in  reply,  was  stopped  by  the  Court  . 

Ebskikb,  C.  J.— Under  the  circmnstances  of  tins 
cssG^  it  is  altogether  inunaterial  to  consider  whelher 
there  is  a  partnership,  or  not,  between  Evan$  and 
Thamps^  and  MiUbredr-ot  whether  it  was  a  mere 
ssle  by  Ecmu  to  the  others ;  for,  at  all  events,  there 
was  an  agreement  in  the  nature  of  a  pledge  fw  a 
specific  appropriation  of  the  proceeds  of  the  shipment 
to  the  payment  of  the  bills,  which  were  accepted  by 
Th4mp$im  and  Mikbred  in  conmderation  of  the  goods 
composing  that  shipment,  which  had  been  previously 
furnished  by  Evans.    The  question  is,  whether  the 
holders  of  the  bills,  who  had  not  even  notice  of  the 
contraety  can  claim  the  benefit  of  itt    I  think,  that 
the  case  of  Ex  parte  Perf0ci(a)  is  a  direct  autho- 
rity to  show,  that  they  have  such  right.     In  that 
case,  where  the  circumstances  were  almost  parallel 
to  those  of  the  present,  the  Vice-Chancellor  said  he 
thought  that  the  case  was  goyemed  by  Ea  porta 
Waring,  and  Ex  parte  Parr, — and  that  the  meaning 
of  Ex  parte  Waring  was,  that  the  depositaries  were 
to  be  ind«inified,  but  that  they  were  to  be  indem- 
nified by  applying  the  proceeds  of  the   security  in 
payment  of  the  bills  as  far  as  they  would  go,  and  that 
the  holders  were  entitled  to  prove  against  both  estates 
for  the  deficiency,  if  any ;  and  he  thereupon  made  the 
order  as  prayed.    T^at  case  would  therefore  be  coa- 

clusive  upon  the  present,  even  if  there  were  no  part- 

(a)  Mont,  t5. 

q2 
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1834.  nership  between  Evans  and  Thompson  and  Mildred. 
Exparte  But,  looking  at  all  the  circumstances  before  us,  it  is 
a^roSSw.  manifest  that,  as  regards  this  particular  transaction,  a 
partnership  did  exist  in  substance ;  for  the  contract 
between  them  was,  that  the  goods  should  be  passed 
over  to  their  joint  account.  And  the  only  way  in 
which  the  question  of  partnership  could  bear  upon  the 
tights  of  the  parties  in  this  case  would  be*  how  joint 
creditors  of  the  partnership  would  be  affected.  Here, 
there  are  only  jomt  creditors  of  each  particular  ship« 
ment.  But  as  I  cannot  widerstand  the  contract  in  any 
other  way,  than  as  creating  a  specific  right  in  Evans 
to  have  the  return  proceeds  applied  in  discharge  of  the 
bilk,  I  therefore  think,  upon  the  authorities  referred 
to,  that  the  bill  holders  have  a  similar  equity  through 
Mvans^ 

:  Sir  J«  Cross. — It  seems  to  me,  that  the  goods  were 
originally  the  property  of  Evans,  and  that  he  sold 
them  to  Thompson  and  Mildred.  They  undertook  to 
Jpay  for  them^  and  they  became  their  property,  inso- 
much so,  that  Evans  draws  bills  upon  them  which  they 
accept.  After  that,  a  new  state  of  things  arises. 
Evans  becomes  a  part-owner,  having  a  moiety  in  the 
profits,  and  restricting  his  right  to  the  payment  for  the 
moiety  of  the  goods  sujpplied,  until  the  return  cargo 
should  come  to  hand;,  for  the  letter  of  Evans  says, 
^'  I  hereby  engage  to  renew  the  bills  until  the  funds 
come  round*"  Evans  therefore  could  not  have  de- 
manded payment  unlU  then,  because  he  was  under  an 
engagement  to  renew  the  bills.  It  was  not  obligatory 
on  him  to  renew  the  bills,  if  he  had  preferred  taking 
them  up;  but  then  b^  would  have  had  a  right  tQ 
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repayment  out  of  the  return  cargo,'  in  the  first  instance Y        1 SS^. 
as  he  possessed  a  lieh  to  that  extent.  Then  did  JEvans,      ETwte 
when  he  indorsed  the  bills  to  the  petitioners,  pass  the     ^"f'^,^" 
hen  which  he  had  by  his  indorsement  ?    It  is  isaid,  that 
he  did  not  expressly  do  so:   nor  do  the  petitionera 
pretend  that  be  did.    Neither  does  it  appear  to  me^ 
that  he  intended  to  transfer  his  lien ;  nor  did  the  bill* 
holders  then  consider  that  they  had  any  such  advan* 
tage.     I  cannot  understand,  then,  how  this  lieti  was 
transferred  by  him,  where  there  was  no  intention  on 
either  side  that  he  should  do  so.    JEcans*8  assignees 
have  certainly  a  lien  on  the  property;  but  I  candot 
conceive  how  the  bill-holders  can  have  any. 

These  bills  carried  with  them  an  obligation  of  re-* 
newal,  until  the  funds  came  round.  But  I  do  not  find> 
that  there  was  any  obligation  upon  the  bill-holders  to 
renew ;  and  under  this  view  of  the  case,  I  think  it  is 
materially  distinguished  from  Ex  parte  Perfect*  As  I . 
am  at  present  advised,  therefore,  I  think  that  these 
petitioners  are  not  entitled  to  a  lien  on  the  proceeds  of 
the  shipment  towards  the  payment  of  the  bills  ;  although 
there  is  no  doubt  that  Evanses  assignees  tnay  claim 
such  lien,  and  may  of  course  make  what  arrangements 
they  may  think  proper  between  themselves  and  the  peti* 
tioners.  I  do  not  wish,  however,  to  pronounce  a 
decided  opinion  upon  the  case;  for  I  have  still  very 
considerable  doubts  upon  the  question. 

Sir  G.  Rose. — It  is  perfectly  immaterial  in  this  cas^i 
whether  the  equity  of  it  is  to  be  worked  out  by  Evans* ^ 
asognees,  or  by  the  petitioners.  The  acceptors  of  the 
bills  contracted  a  certain  liability,  as  to  the  appro* 
priation  of  the  proceeds  arising  from  the  shipment  of 
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1M4.  HxB  goods.  When  the  bills  were  mdorsed  hjEvtmi, 
XtL^fom  ^  8<^^  ^  ^^  petitioners,  of  coarse,  no  more  than  the 
IIa^m.  ^'^  ^8^^  ^^  holders ;  but  then  they  take  them,  in 
equity,  with  all  the  equities  attaching  to  the  drawer ; 
and  by  this  equitable  assignment  are  entided  to  all  the 
benefit  of  working  out  their  equities ;  nor  does  it  rest 
with  Thompson  and  MUA^edf  or  EvanSf  to  set  up  any 
objections  to  those  equities.  I  always  understood,  that 
the  principle  on  which  Mx  parh  Weiring  was  founded, 
was  this,— that  where  the  original  intention  of  the  parties 
was  to  appropriate  property  to  a  certain  purpose,  in 
sUch  a  transaction,  bankruptcy  would  not  affect  that 
intention,  nor  depiire  third  parties  of  the  benefit  of  it. 
Ihis  case,  in  principle,  in  no  ways  differs  from  that  of 
Mc  parte  Copeland  (a),  though  there  is  a  slight  dtf* 
ference  in  the  facts ;  for  in  that  case,  by  the  effect  of  a 
specific  contract  between  the  holders  of  the  bills,  and 
the  two  other  sets  of  parties,  the  former  acquired  a 
right  adverse  to  the  other  creditors  of  the  same  ad-^ 
venture*  The  petitioners  in  this  case  are,  I  think, 
entitled  to  the  proceeds  of  the  joint  adventure  as  a 
pledge,  iritfaout  any  direction  as  to  election.  * 

The  order  made  was  as  follows :  that  the  Commis- 
sioner should  cause  distinct  accounts  to  be  kept 
of  the  joint  shipment  and  property  mentioned  in 
the  said  petition,  being  joint  estate  and  effects 
of  the  said  bankrupts  John  Evans,  Robert 
Thompson,  and  Thomas  Daniel  MUdred,  and  of 
the  separate  estates  of  Thompson  and  Mildred 
respectively,  and  likewise  of  the  joint  estate  and 

<s)  SsisMv,  p.  19$* 
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eftcte  of  TkampsQi^  and  MUdred.  That  ihe  1884. 
joint  creditors  of  the  said  John  Enans,  Robert  EiyutB 
Thompson,  and  Thomas  Daniel  Mildred,  in  «q|oi^j 
respect  of  the  said  ^pment,  (if  any)  should  be 
at  liberty  to  go  in  under  the  commission  and 
prove  their  joint  debts,  regard  being  had  to  the 
circumstance  of  Epan$  having  been  a  dormant 
partner  with  l^hony^san  and  Mildred  in  the 
joint  shipment  of  the  goods  in  the  said,  petition 
mentioned.  That  all  reasonable  and  proper 
charges  and  expenses  incurred  in  the  shipment 
and  assurance  of  the  said  goods,  and  the  costs 
of  all  parties  occasioned  by  this  apphcation, 
should  be  paid  out  of  the  sum  of  Q842.  4fS.  Id., 
mentioned  in  the  said  petition.  That  it  should 
be  referred  to  Mr..  Gregg  to  tax  and  ascertain 
such  costs,  and  after  payment  thereof,  that  the 
residue  of  the  said  sum  of  984/.  4i.  7i.  should 
be  paid  to  the  assignees  of  Thompson  and 
Mildred;  and  that  the  same,  together  with  the 
further  net  monies  arising  from  the  return 
proceeds  of  the  said  joint  shipment,  should  be 
applied  in  payment  of  the  joint  creditors  of  the . 
said  John  Evans^  Robert  Thompson,  and  Thomas 
Daniel  Mildred,  (if  any)  who  should  come  in 
and  prove  their  respective  joint  debts  under 
the  said  commission ;  and  then  in  payment  to 
the  petitioners  of  the  bills  in  the  petition  men- 
tioned to  have  been  discounted  by  the  said 
Benjamin  Powis,  on  the  pledge  or  security  of 
such  joint  shipment  and  return  proceeds, 
amounting  to  the  sum  of  1155/.  10«.  with  in- 
terest thereon,  and  in    payment  of  the  bill^ 
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(if  any)  of  all  other  creditors  similarly  cir- 
cumstanced, in  respect  of  the  said  joint  ship- 
ment ;  and  that  the  assignees  of  Thompstm  and 
Mildred  might  sell  such  part  of  the  further 
return  proceeds  in  respect  of  the  shipmenti 
as  might  not  consist  of  money,  and  apply  the 
same  accordingly ;  and  that  the  several  parties 
should  have  notice  of  all  proceedings  taken 
under  this  order ;  and  that  the  surplus  of  the 
said  further  return  proceeds,  (if  any)  be  paid 
over  to  the  assignees  of  the  said  bankrupt, 
John  Evans,  and  to  the  assignees  of  the  said 
bankrupts,  Robert  Thompson  and  Thomas 
Daniel  Mildred,  according  to  their  respective 
shares  and  interest  therein ;  and  in  the  event  of 
such  surplus,  that  a  copy  of  this  order  be 
served  on  one  or  more  of  the  separate  creditors 
of  largest  amount  of  the  said  bankrupts,  Robert 
Thompson  and  Thomas  Daniel  Mildred,  re- 
spectively,  with  liberty  to  such  creditors  re« 
spectively,  or  either  of  them,  to  apply'  as  they 
may  be  advised. 


Wutmnttcr^  Ex  parte  Labrev. — In  the  matter  of  Wilks. 

A'o».  2, 1833. 

A?  ■S;!*'^^..^   MR-  KOE,  and  Mr.  G.  Richards,  moved  that  this 

after  bciog  filed,  '  ' 

cannot  be  with-  petition  might    stand    over,  in  order   to   answer  an 

drawn,  so  as  to 

prevent  the  affidavit. 

other  side  from 

makinj;  use  of 

of  the  petition.        Mr.   SwanstoH,    contrd,   offered    to  withdraw  and 

abandon  the  affidavits 
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Mr.  Koe  insisted  that  that  could  not  be  done,  as  his 
side  might  have  occasion  to  make  use  of  the  affidavit^ 
and  therefore  that  it  was  necessary  they  should  have 
time  to  answer  it. 
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1838. 

£x  parte 
Labbey, 


The  Court  thought  that  Mr.  Koe  would  have  a 
right  to  read  the  affidavit,  if  he  thought  fit,  when  the 
petition  came  on ;  and  if  he  did,  and  it  was  necessary 
to  answer  it,  time  would  be  given  to  him.  If  not,  there 
was  no  necessity  for  the  hearing  to  be  delayed. 


Ex  parte  Munk. — In  the  matter  of  Clarke.  VfeitmiMur, 

November  4^8. 

Mr.   manse L  moved  that  one  of  the  Registrars  The  Coart  will 

not  order  the 

of  the  Court  should  be  directed  to  attend  with,  and  Registrar  to 

attend  with  the 

produce,  the  file  of  the  proceedings  in  this  bankruptcy,  proceedings,  at 
on  the  trial  of  an  action  brought  by  the  petitioner  action,  on  behalf 
against  the  official  assignee.  i^s  a  suanpr  to 

the  commission. 

The  Court  said,  that  if  the  applicant  were  a  party 
to  the  commission,  and  his  object  were  not  to  upset  it, 
examined  copies  of  the  documents  might  be  furnished, 
or  the  originals  themselves  might  be  produced.  But 
as  this  was  an  application  by  an  adverse  party,  and  a 
stranger  to  the  commission,  the  Court  thought  it  right, 
as  against  him>  to  protect  the  commission  from  being 
defeated ;  and  therefore  refused  the  motion  {a). 

(a)  See  also  Laing  v.  Barclay,  3  Star.  38,  where  it  was  held  that  the 
solicitor  to  the  commission  is  not  bound  to  produce  the  proceedings  under 
the  commission  in  a  collateral  action,  where  the  production  might  tend  to 
the  detriment  of  his  clients. 
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18SS. 

Ex  parte  TfioiiAs.-^Iii  the  matter  of  Thdmas. 

Zltl^j!^.  Mr,  iff»rrf2W2X)2V^  moved  that  this  ccmiiniarf^ 
A  tiinaider  at  be  superseded,  with  the  consent  of  all  the  crediton. 
is  n^d»t,  ^be  bankrupt  did  not  attend  precisely  on  the  forty- 
nptbeooM^'  second  day  to  make  his  sttrrender;  but  he  had  in  fiict 
M^  tolSnra*  'v!''^^'^  ^^  s  prior  meeting,  and  illness  was  Im  only 
u»t  mMiLff      csccuse  for  non-attendance  on  the  forty-eeoond. 

Sir  John  Cross  thought  that  this  was  a  sulllcient 
excuse,  and  therefore  made  the  order  as  prayed. 


.  Cx  parte  Hawlbt. — In  the  matter  of  Richards^ 

WmtmlmttF,  oUoM  EdWARDS. 

3!ii^<,ft8toUi«  A  QUESTION  arose  in  this  case,  as  to  signii^  a 
gtiitafe  of  & 

tpeeUl  cue.  on  special  case,  on  appeal  to  the  Lord  Chancellor,  in  the 
of  the  jtt<4et  of  discussion  of  which, 

tlie  Court  of 
Berieir. 

Sir  6,  Rose  expressed  his  surprise  to  find  that  Uie 
Lord  Chancellor  had  been  reported  to  have  iiteidi  that 
the  judges  of  the  Court  of  Rtiyiew  were  bound,  as  of 
night,  to  sign  a  special  case,  add  that  they  could  not 
exereise  a  discretion  as  to  the  matter  (a).  His  Honour 
added,  that  he  conceived  there  must  have  been  on  dial 
occasion  some  error,  or  misunderstanding,  on  the  part 
of  the  reporter;  but  that)  at  all  events,  he,  for  one,  could 
never  subscribe  to  such  a  doctrine  (&)• 

(a)  See  £r  parte  Ciflmtn^Aom,  MonU  &  B«  28lf« 
(6)  See  a  note  on  this  subject,  mdt^  p.  85* 
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£z  parte  Maroaeet  Milner. — In  tlie  matter  of 

JPHN  Best.  w^n^, 

TStxo  •        a  1  •  Wowmier  23. 

1  HIS  was  a  petition  for  the  removal  of  an  assignee,  Aisignees  are 
and  for  a  new  choice  of  assignees,  under  the  following  °^\5!^2IJiii;> 
circumstances.  ^  CommU- 

nonen  impro- 

The  flat  issued  on   the  18th  September  1883,  and  periy  reject  the 

'■  proofs  of  cre- 

was  directed  to  country  commissioners.    At  the  first  aiton,  who 

would  have  been 

meeting,  on  the  10th  October  1833,  for  the  proof  of  entiUed  to  vote 

^  in  the  choice  of 

debts  and  the  choice  of  assignees,  the  total  amount  of  astiniees^if  thqr 
debts  prored  was  only  190/.  7#.  lid.    The  petitioner  mUted  to pro^ 
was  a  creditor  for  the  sum  of  161/.  10#.  4rf.,  and  made  ^fnilSi,'"' 
an  affidavit  of  her  debt,  which  was  sworn  before  a  ^f^aJte^Uy"* 
Master    Extraordinary  in   Chancery,  her   residence  P'?^^^^** 
being  at  Scampston  in   Yorkshire,  32  miles  distant 
from   Whitby,  where  the  fiat  was  prosecuted.    Her 
affidavit  was  duly  exhibited  to  the  Commissioners  at 
the  first  meeting;  but  her  proof,  as  well  as  the  proofs  of 
two  other  creditors,  were  rqected  by  the  Commis- 
aooers,  because  the  Master    Extraordinary,   before 
whom  the  affidavits  were  sworn,  was  the  solicitor  to 
the  cammisaon«    The  petiticmer,  and  the  two  other  ere* 
ditors^  had  also  authorised  the  same  solicitor  to  vote  for 
them  in  the  choice  of  assignees ;  but,  in  consequence 
of  the  rejection  of  their  proofs,  the  solicitor  was  pre- 
vented voting ;  and  Jokn  Hayes  alone  was  appointed 
aM^^nee  by  the  v^s  of  creditors,  whose  debts  altogether 
anounted  to  no  more  than  \2XL  8s.    The  Commis- 
stoners  were  requested  to  adjourn  the  meeting  for  the 
cMce  of  assignees  untO  the  iSth  November  foHowing; 
which  was  the  day  appointed  for  the  second  public 
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ISSd,       meetings  as  advertized  in  the  Gazette,  but  they  refused 

Kx  parte        *®  ^^  80. 

The  petition  also  impugned  the  debt  proved  by 
Thomas  Hayes ;  and  therefore  prayed  that  he  might 
be  removed,  and  that  another  choice  of  assignees 
might  be  directed. 

Mr.  Sfvansion,  for  the  petitioner.  It  is  very  manifest, 
that  the  Commissioners  were  guilty  of  a  gross  error  in 
judgment,  to  reject  the  petitioner's  proof,  merely  on  the 
ground  that  the  solicitor  to  the  commission  was  the 
officer  before  whom  the  affidavit  had  been  sworn ;  and  it 
necessarily  follows,  that  the  petitioner  must  be  rein- 
stated in  those  rights,  which  she  was  deprived  of  exer- 
cising by  this  erroneous  judgment  of  the  Commissioners* 
For,  in  a  case  where  the  major  part  in  value  of  the 
creditors  were  excluded  from  voting  at  the  choice  of 
assignees,  by  reason  merely  of  the  immense  crowd 
assembled  in  the  room  at  the  time,  and  there  was  no 
blame  imputable  to  any  one,  yet  the  Vice-chancellor 
for  this  reason  directed  a  new  choice ;  and  his  decision 
was  confirmed  on  appeal  by  Lord  Lyndhurst;  Ex  parte 
Dechapeauronge  (a).  So  where,  through  the  error  of 
the  Commissioners,  the  great  body  of  the  creditors 
were  prevented  from  proving  their  debts  and  voting  in 
the  choice  of  assignees,  a  similar  order  was  made; 
Ex  parte  Hawkins  {b).  And  in  another  case,  where 
the  Commissioners  had  improperly  rejected  the  proof 
of  the  petitioners  to  a  large  amount,  whereby  two 
creditors  for  comparatively  trifling  sums  were  enabled 
to  choose  the  assignees,  the  like  determination  was 

(a)  Mont.  &  M.  174.  (6)  Buck.  520. 
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come  to ;  Ex  parte  Edwards  (a).  Tlie  right  of  ere*  1 833. 
ditors  to  participate  in  the  election  of  assignees,  is  a  ETparte 
legal  right ;  and  when  they  are  debarred  from  exercising  ^^^^^er. 
it  by  an  error  on  the  part  of  those,  to  whom  the  ad* 
ministration  of  this  branch  of  the  law  is  intrusted,  it  is 
but  common  justice,  that  the  law  should  see  that  no 
injury  is  ultimately  done  to  them.  It  is  admitted,  that 
there  are  some  cases  at  variance  with  those  already 
cited ;  but  they  were  all  decided  by  the  Court  of 
Chancery,  when  that  Court  was  so  overwhelmed  with 
business^  as  to  induce  it  to  leave  as  much  as  it  could  of 
the  administration  of  the  law  of  bankruptcy,  to  the 
judgment  and  discretion  of  the  Commissioners.  But  it 
is  the  duty  of  this  Court,  constituted  as  it  now  is,  and 
having  suflScient  time  on  its  hands,  to  review  those 
decisions ;  for,  as  regards  the  abstract  right  of  credit 
tors,  there  can  be  no  difference  in  the  case,  whether 
they  are  deprived  of  that  right  by  error  merely,  or  by 
actual  fraud. 

Mr.  Wright,  for  the  respondents,  cited  Ex  parte 
Butterjill{b)i  where  it  was  decided,  that  the  election  of 
assignees  must  be  made  by  those  creditors,  however 
few,  who  are  in  a  condition  to  vote:  although  the 
creditors  not  in  a  condition  to  vote  might  have  made 
a  different  choice ;  and  he  also  referred  to  Ex  parte 
Suriees  (e),  and  1  Mont.  &  Gregg,  B.  L.  35S. 

Erskine,  C.  J. — I  remember  a  case  (d!),  in  which  the 
proof  of  several  debts  was  rejected,  on  the  ground  that 
the  affidavits  of  debt  were  sworn,  without  being  upon 
stamps;  and  there  the  choice  of  assignees  was  not 

(a)  Buck.  411.  (6)  1  Rose,  192.  (c)  1*^  V^$,  10. 

f  d)  Davii  T.  Levy,  cor,  V.  C.  Aagust,  1825. 
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Iddd.  allowed  to  be  disturbed,  although  the  Court  thought 
£zpart«  stamps  not  necessary.  And  I  consider  it  to  be  a 
settled  rule^  that  assignees  are  not  to  be  remoTed, 
because  the  Commissioners  improperly  reject  a  proof; 
unless  indeed  it  appear^  that  the  proof  was  fraudulently 
procured  to  be  rejected,  with  a  view  to  influence  the 
choice  of  assignees.  This  is  laid  down  in  Ex  parU 
Dureni  (a),  and  Ex  parte  Thompson  {b).  In  Ew  parU 
Edwards  (c),  and  Ex  parte  SatoHm  (c),  the  Court  was 
induced  to  exercise  its  discreticm  on  this  subject,  by 
the  smaUness  of  the  amount  in  value  of  the  creditors 
who  governed  the  choice,  compared  with  those  whose 
debts  were  improperly  rejected,  I  think  there  is  no 
doubt«  in  this  case,  but  that  the  Commissioners  did 
wrong  in  rejecting  the  proof;  inasmuch  as,  the  duty  of 
the  solicitor  to  the  con^nisBion  being  to  guard  against 
improper  proofs,  the  circumBtance  of  the  aflSdavit  of 
the  debt  being  sworn  before  him  affords  the  very  best 
protection  to  the  estate. 

We  are  not,  however,  at  present  in  a  situation  to 
decide,  whether  we  will  direct  a  jiew  choice ;  for  the 
petitioner  must  first  go  and  prove  his  debt ;  and  if  his 
proof  is  rejected,  of  course  the  present  petition  must 
be  dismissed  altogether.  But  my  present  impression 
is  against  opening  4he  choice,  and  that  the  petitioner 
will  return  here  with  great  peril,  as  to  costs. 

Sir  J.  Cross. — There  can  be  no  doubt,  but  that  this 
Court  has  absolute  power  to  remove  assignees  (d),  if»  in 
the  exercise  of  its  discretion,  it  shall  find  due  cause  for 
such  removal;  and,  therefore,  there  is  no  doubt  of  our 
jurisdiction  to  grant  the  prayer  of  this  petition.  But  it  ia 

(a)  Buck,  201.  (6)  Id.  note.  (c)  Vid9  <upm. 

(d)  1  £c  2  Will.  4.  c.  56.  a,  36. 


CA8E8  IN  BAVKRUPTGT.  239. 

laid  thftt  we  eannot  dp  bo  on  th^  present  oecMion,  be-       IS88. 
eaote  we  are  tied  up  by  the  former  decisiona  upon  the      ETpvtf 
pobti  whieh  have  been  eited  in  the  argument  Those  de-      Milvik. 
daione  are  certainly  entitled  to  the  highest  respect  from 
us  all;  hot  are  we,  in  exercinng  a  discretion,  to  exercise 
It  only  under  the  trammels  of  precedent?  It  is  said,  that 
a  new  choice  has  never  been  granted,  except  where  there 
are  very  peculiar  and  special  circnmstances  in  the  case ; 
and  in  this  case  are  they  not  very  special  and  peculiar? 
If  the  proof,  or  the  evidence  on  which  it  was  sup^ 
ported,  were  rejected  on  a  reasonable  objection,  I 
admit  then  it  would  not  perhaps  be  fair  to  open  the 
dioiee.    But  the  objection  taken  on  the  present  oeca^ 
sicm  wae  not  only  erroneous,  but  was  captious  in  the 
estreme;  it  was  upon  a  mere  matter  of  form,  namely^ 
because  the  affidavit  in  proof  of  the  debt  was  sworm 
befiEHPe   the  solicitor   to  the  commission,"-*-the  very 
pevacm  who  would  be  most  interested  in  seemg  that 
the  proof  was  rightt    Well  then,  (he  Commissioners^ 
though  they  saw  the  great  iiqustice  that  would  be 
done^  by  precluding  parties  firom  their  right  of  voting, — 
and  althoui^  they  mi^^t  have  adjourned  the  choice 
tin  the  next  mee^gi  so  as  to  have  enable  the  peti* 
tioner  to  have  set  right  that  which  the  Commissioners 
onlly  regarded  as  an  error  in  formi-»*refuse  nevertheless 
(o  a4joum  the  meetiv^,  and  suffer  the  eleotiop  tp 
l^oceed,  although  little,  if  any,  injury  to  the  estate 
could  have  happened  by  this  short  delay.    They  then 
euflbr  one  assignee  only  to  be  appointed ;  which  is  t^ 
yery  unusual  and  improvident  course  for  the  interest! 
of  the  creditors.    And  who  is  that  assignee  ?    Why  a 
party  who  has  proved  a  debt  whichi  it  is  now  almost 
admitted,  ought  to  be  expunged. 
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1835.  However  desirable  it  may  be  to  follow  precedents, 

^~^  I  think  we  ought  not  to  do  so,  when  it  would  work  a 
MrtNEik.  manifest  injustice.  That  it  was  in  our  discretion  to 
direct  a  new  choice,  on  this  occasion,  is  admitted  on 
all  hands;  and,  being  thus  called  on  to  do  an  "act  of 
justice  to  this  petitioner,  my  impression  is,  that  if  we 
refuse  the  prayer  of  this  petition,  we  shall  be  really 
doing  him  a  great  injustice. 

The  multiplicity  of  the  business  of  the  Courts,  before 
which  bankruptcy  business  was  formerly  transacted, 
might  have  justified  those  tribunals  in  an  unwillingness 
to  listen  to  applications  of  this  nature.  But  we  at 
here  for  the  express  and  sole  purpose  of  more  effec- 
tually hearing  petitions,  and  are,  in  my  opinion,  bound, 
if  the  facts  and  the  justice  of  the  case  alike  warrant  us, 
to  disregard  decisions,  which  perhaps  would  never  have 
been  come  to,  had  there  not  been  a  necessity  in  those 
Courts  to  shorten  the  arguments  of  counsel,  a  necessity, 
which  certainly  does  not  appear  to  exist  at  present  in 
this  Court.  Injustice  has  undoubtedly  been  done  to  the 
petitioner,  and  other  creditors,  by  the  refusal  of  the 

Commissioners  to  admit   their   proofs;    and   we  are 

• 

bound  to  repair  the  injury,  especially  as  we  can  also 
provide  against  any  detriment  happening  to  the  estate. 
Such  are  my  impressions  on  the  merits  of  this  peti- 
tion. But  it  is  said,  that  we  cannot  at  present  come  to 
a  final  decision  upon  it,  as  the  debt  may  possibly  be 
rejected.  I  think,  however,  that  we  might  make  an 
order  declaring  that  a  new  choice  should  take  place,  if 
the  proof  was  ultimately  substantiated  f  which  would 
save  the  parties  the  expense  of  coming  here  again. 
The  same  reason  does  not  prevail,  as  formerly,  against 
opening  the  choice  of  assignees ;  for  as  a  new  assign* 
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ment  is  not  now  required,  the  expense  of  their  removal        ISS3, 
is  comparatively  trifling.  E~tg 

MlLKSR. 

Sir  G.  Rose. — The  utmost  that  can  be  done,  upon 
the  present  hearing  of  this  petition,  is  to  let  it  stand 
over,  in  order  that  the  petitioner  may  go  before  the 
Commissioners  and  prove  her  debt.  But,  upon  the 
question  of  merits,  I  am  prepared  to  say,  that  there  is  no 
case  in  vrhich  assignees  already  chosen  have  been  re- 
moved, merely  on  the  ground  that  the  proofs  of  creditors 
have  been  rejected,  because  they  were  tendered  in  an  in- 
formal shape,  and  that  the  assignees  have  in  consequence 
been  chosen  by  those  creditors  who  were  properly  pre- 
pared to  prove  their  debts.  The  practice  has  been  hi- 
therto established,  against  opening  the  choice  for  this 
cause  alone ;  and  it  is  highly  important,  in  order  to  know 
what  practice  is,  that  we  should  abide  by  that  which 
we  find  to  be  settled;  so  as  to  avoid  the  inconvenience 
arising  from  a  diversity  of  opinion  in  matters  of  frequent 
recurrence.  If  the  petitioner  had  even  tendered  evi- 
dence of  the  consideration  for  the  debt  to  the  Commis- 
sioners, and  they  had  rejected  the  proof,  and  had  pro- 
ceeded in  the  choice  of  assignees,  the  practice  for  SO 
years  has  established,  that  the  Court  would  not,  on  that 
ground  alone,  have  opened  the  proof.  Nay,  before  the 
former  judges  by  whom  the  law  of  bankruptcy  was 
administered,  counsel  would  not,  I  venture  to  say,  have 
dared  to  argue  in  favour  of  a  petition  like  the  present. 
In  the  case  before  us,  there  are  none  of  those  special 
circumstances  which  operated  on  the  minds  of  the 
judges,  who  decided  those  cases  in  which  the  choice 
has  been  opened. 

If  then  such  would  have  been  the  practice,  where 

VOL.  111.  R 
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nss. 

Exptrte 
HiuniB. 


the  right  of  the  creclitor  to  prove  his  debt  was  posi- 
tively rejected, — d  fortiori^  if  the  rejection  of  the  evi- 
dence of  the  debt  is  the  only  cause  for  complaint, 
there  is  still  less  reason  for  opening  the  choice ;  although, 
at  the  same  time,  I  think  it  right  to  add,  that,  in  my 
opinion,  there  is  no  doubt  but  that  the  Commissioners 
were  wrong  in  the  objection  they  took. 


It  was  ordered,  that  the  costs  of  the  assignee 
should  come  out  of  the  estate.  The  petitioner 
to  be  at  liberty  (o  call  a  meeting  to  tender  proof 
of  her  debt;  and  if  the  proof  should  be  sub- 
stantiated, then  that  the  petitioner's  costs  of  the 
petition,  as  well  as  those  of  the  meeting,  should 
also  be  paid  to  her  out  of  the  estate.  With 
liberty  to  apply. 
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1S3S. 


Ex  parte  Millard. — In  the  matter  of  Coombs.  Southampton 

This  was  a  petition  praying  for  the  confirmation  of      ^"^^^  '^' 
the  Master's  report,  in  which  it  was  found  that  a  party  ing^Jo  fhe  ^^  * 
of  the  name  of  Godingy  who  had  presented  a  former  pon  should' 
petition  in  this  matter,  claiming  as  an  equitable  mort-  a  MtUum"^* 
gagee,  had  no  equitable  mortgage  on  the  bankrupt's  ^  except  to  it. 

oo'  ^  °°  *or  g^ve  notice  to 

estate.  ^^  other  side  of 

the  nature  of 

The  petition  further  prayed  for  the  costs  of  the  ori-  the  objection, 
ginal  petition,  as  well  as  those  of  the  inquiry  before  the 
Master,  and  of  this  application;  and  that  it  might  be 
declared  that  Goding  was  not  an  equitable  mortgagee, 
and  that  he  might  be  directed  to  deliver  up  the  docu- 
ments in  respect  of  which  he  claimed  the  mortgage. 


Mr.  Montagu f  and  Mr.  Beihell,  in  support  of  the  pe- 
tition. 

Mr.  Swanston,  contra.  One  of  the  commissioners 
has,  in  this  case,  made  an  affidavit  that  the  report  was 
obtained  from  the  Master  by  surprise;  and  I  am  pre- 
pared to  contend  that  the  Master  has  reported  errone- 
ously. 

Sir  G.  Rose. — Have  you  excepted  to  the  Master's 
report? 

* 

Mr.  Stcanston. — The  attorney  thought  there  was  no 
necessity  for  excepting;  but  if  the  Court  think  that 
fonn  essential,  I  must  ask  for  time. 

The  Court  thought  that  the  party  objecting  to  the 
report  should  have  presented  a  petition  to  except  to 
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1833.       it;  or  at  any  rate  to  have  given  previous  notice  to  the 
Ex  parte      Other  side  of  the  nature  of  the  objection. 

Millard. 

The  present  petition,  however,  was  allowed  to 
stand  over,  on  an  undertaking  to  furnish  the 
petitioner  with  a  copy  of  the  exceptions  that 
were  intended  to  be  taken  to  the  report. 


Ex  parte  Frederick  George  Richardson,  James 
^    ,  Sheldrick,  and  James  Smith. — In  the  matter  of 

SotUhamffton 

Bwidingt,         Henry  Palmer. 

March  2. 

The  bankrupt,     1  HIS  was  a  petition  of  assignees,  praying  that  the 

who  was  in 

partnership  with  debt  provcd  by  the  petitioner,  James  Sheldrick^  under 
varioiu  sums  of  the  fiat,  might  be  substituted  for  the  debt  of  the  peti- 

himbywayof     ^.      .  ,.." 

personal  i(in,  tionmg  creditor. 

dSLKn*!^  The  bankrupt  and  his  brother,  WiOiafn  Palmer,  the 
mirc^aseTthe*'  Petitioning  creditor,  had  carried  on  business  in  part- 
stock  in  trade  nership  as  timber  merchants  for  several  years  previous 

for  a  stipttlated  *  j  r 

sum.    w.  P.     ^  the  80th  September  1831 ,  when  the  partnership  was 

made  out  an  ac«  *  '* 

count  entitled,    dissolved,  and  the  bankrupt  continued  the  bu^ness  on 

"Mr. if.  p.  (the     . 

bankrupt)  in      his  own  separate  account,  and  purchased  the  partner- 
account  with  H. 
and  w.  P.  :'*      ship  stock  in  trade,  for  which  he  was  charged  the  sum 

had  a  good  pe-    of  1179/.  14tf.  in  account  by  the  partnership  firm  of 

to^Tdcbt,  not-    Henry   and  William  Palmer^—M  appeared  by   the 

this modeof en-  ^^^^^  ^^  ^^^  partnership,  and  also  by  the  account  ex- 

counf.^^*^      hibited  by  WilUam  Palmer  lo  the  commissioner,  and 

filed  with  the  proceedings  on  opening  the  fiat.    The 

fiat  issued  on  the  10th  November  183S.    In  deposing 

to  his  debt  before  the  commissioner  on  the  opening  of 

the  fiat,    William  Palmer,   the  petitioning    creditor, 

swore  that  the  bankrupt  was  indebted  to  him  in  the 

sum  of  2667/.  15^.  lid.  for  money  lent  and  paid,  for 
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nooey  had  and  rMeived^  and  on  an  account  stated        iSdd. 
between  them,  wbieh  was  annexed  to  his  deposition*       ETwirte 
This  account  was  entitled  "  Mr.  Henry  Palmer  in  ac-    ^'cbafdsojt 
eount  with  Henry  and  William  Palmer^*'  in  which  the 
above  sum  of  1179/.  14«.  for  the  partnership  stock  was 
(me  of  the  first  items  charged;  but  there  were  various 
others  occurring  since  the  dissolution  of  the  partner- 
ship, and  before  the  bankruptcy  of  Henry  Palmer. 
When  William  Palmer  appUed  to  prove  his  debt  at  the 
pubUc  meeting,  Mr.  Commissioner  Fonblanque  rejected 
the  proof,  on  the  ground  that  it  was  a  partnership 
debt  due  from  the  bankrupt  to  the  late  firm  of  Henry 
and  William  Palmer;  the  creditors  of  which  firm,  it  ap- 
peared, wete  unsatisfied  to  a  considerable  amount. 

The  petition  contained  the  usual  allegation  tliat 
ShetdricV^  debt,  which  was  proposed  to  be  substituted, 
amounting  to  189/.  i$.  6cf.,  was  incurred  not  anterior  to 
the  alleged  debt  of  the  petitioning  creditor. 

Mr.  Keene  appeared  in  support  of  the  petition. 

Mr.  Anderdon^  for  the  petitioning  creditor,  contended 
that  William  Palmer  was  a  creditor  of  Henry  Palmer 
to  a  considerable  amount  on  his  private  account,  and 
that  the  book-keeper  of  the  parties  had  sworn  that 
various  sums  of  money  had  been  lent  by  William 
Palmer  to  the  bankrupt,  by  way  of  personal  loan,  be- 
fore the  partnership  expired,  independently  of  those 
advanced  since  the  expiration  of  the  partnership. 

EasKiKfi,  C.  J. — The  mixing  up  all  the  demands  of 
one  brother  upon  the  other  in  an  account  wrongly  en- 
titled, frill  certainly  not  make  this  a  partnership  debt. 

s2 
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£x  parte 

Richardson 

and  others. 
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Sir  G.  Rose.— Your  aflSdavit  shows  that  the  peti* 
tioning  creditor  had  a  good  debt  in  every  respect. 

Petition  dismissed— the  petitioning  creditor  to 
have  his  costs  out  of  the  estate,  and  to  be  per- 
mitted to  go  again  before  the  Commissioner  to 
prove  his  debt. 


Southampton 
BuiUUnfTS, 
March  8. 

Where  an  affi- 
davit is  reported 
to  be  scanda- 
lous, the  agent 
in  London,  who 
files  the  affidavit, 
is  responsible 
for  the  costs  as 
between  at- 
torney and 
client,  notwith- 
standing the 
country  attor- 
ney may  have 
himself  drawn 
the  affidavit. 


Ex  parte  Wake. — In  the  matter  of  Booth. 

The  petitioner  had  procured  an  order  to  refer  an 
affidavit  for  scandal,  which  had  been  filed  on  behalf  of 
the  petitioner  in  the  original  petition  in  this  matter; 
and  Mr.  Gregg,  the  deputy  registrar,  had  reported 
the  affidavit  to  be  scandalous.  It  appeared,  that  the 
affidavit  in  question  had  been  drawn  by  a  solicitor 
in  the  country,  and  had  been  filed  in  the  office  by 
one  of  the  clerks  of  his  agent  in  London;  and  the  ob- 
ject of  the  present  application  was  to  confirm  Mr. 
Gregg*s  report,  to  take  the  affidavits  off  the  file,  and 
that  the  agent  in  town  should  pay  to  the  present  peti- 
tioner the  costs  of  this  proceeding,  and  those  incidental 
thereto,  as  between  attorney  and  client. 

Mr.  Montagu,  in  support  of  the  motion,  cited  Ex 
parte  Kirby,  (a)  where  a  similar  affidavit  had  been 
made  by  a  clerk  of  the  respondent's  solicitor,  and  the 
Vicc-Chancellor  made  the  order  for  payment  of  costs 


against  the  solicitor. 


(ii)  Mont.  68. 
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Wake. 


Mr.  Parker^  contrite  contended  that  the  application  183 
ought  to  have  been  made  against  the  solicitor  himself,  Ex  parte 
as  in  Ex  parte  Simpson{a\  and  not  against  the  agent. 
In  thb  case  the  country  solicitor,  who  had  come  to 
town  on  the  matter  of  the  petition,  drew  the  affidavit 
himself,  which  was  afterwards  filed  by  his  agent's 
clerk;  and  non  constat  that  the  agent  knew  any  tiling 
of  its  contents.  There  is  here  a  petitioner,  and  his  so- 
licitor; and  one  only  of  those  two  ought  to  be  charge- 
able for  any  delinquency  of  this  nature. 

Erskike,  C.  J. — I  do  not  see  who  is  to  pay  the  costs 
in  such  a  case  as  this,  except  the  agent  who  filed  the 
affidavit  The  doctrine  of  the  Court  is,  that  if  any  so- 
licitor of  the  Court  file  an  affidavit  which  is  found  to  be 
scandalous,  he  must  pay  the  costs. 

Sir  J.  Cross. — We  recognize  no  person  here  but  the 
agent,  who  is  a  solicitor  of  this  Court;  and  if  the 
country  attorney  drew  the  affidavit  he  will  no  doubt 
reimburse  the  agent. 

Mr.  Parker  then  contended  that  the  costs  should  be 
only  common  costs,  as  between  party  and  party,  and 
not  costs  as  between  attorney  and  client. 

Erskine,  C.  J. — It  would  be  very  hard  that  the  in* 
jtired  party  should  be  made  to  pay  the  costs  of  taking 
the  affidavit  off  the  file,  which  is  found  to  be  irrelevant 
and  scandalous. 

Sir  J.  Cross. — Filing  a  scandalous  affidavit  is  a  con- 

(a)   15  Ves.  476. 
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1883.       tempt  of  the  Court,  and  can  only  be  purged  by  paying 
^^rte      ^^^^  ^  between  attorney  and  client 

WlKE. 

The  Order  waa  therefore  made  ag  prayed. 


■^tS^?        Ex  parte  Morland.— In  the  matter  of  Morland. 

March  il. 

A  libellous  ThE  bankrupt,  in  this  case,  had  presented  a  petition 
lished  by'the  i^  Jormd  pauperis,  complaining  of  the  conduct  of  his 
agaiDsuhe  as-  afifiignee^,  which  had  stood  over  to  enable  him  to  pass 
M?k!itor  to'^tte*  bis  kist  examination ;  and  when  it  came  on  for  hearing, 
nrrs^SJt  ^"  ^^^  ^*  November  last,  his  counsel  agreed  that  the 
?h°a!J''V°!i^"*  petition  should  be  dismissed,  but  without  costs.  The 
order,  ^Siich  ai-  bankrupt  afterwards,  on  the  6th  February  last,  ob- 

lowed  the  bank-  *^  "^ 

ropt  lo  petition  tained  an  order  for  restoring  the  petition  to  the  paper, 
reris.  on  an   affidavit   disclaiming  that  he  bad    given  his 

A  fonnal  ob> 

jection  to  a  no-  counsel  any  authority  to  act  as  they  had  done, 

tice  of  motion  is 
waived,  by  the 

andrequ^ting^'  ^^*  Twiss  now  movcd  to  discharge  this  order,  on 
SpSw  ur  ^"^  ^^^  ground  that  the  bankrupt  had  published  a  Ubellous 
hand-biH  against  the  assignees  and  the  solicitor  to  the 
commission,  as  well  as  agaij)st  his  counsel;  to  the 
latter  of  whom  tie  imputed  bribery^  for  withdrawing  his 
petition. 


Mr.  JBeihell,  and  Mr.  Sturgeon^  took  a  prelimmary 
objection  to  the  motion,  on  account  of  the  irregularity 
of  the  notice,  there  not  having  been  two  clear  days 
between  the  day  of  giving  the  notice,  and  that  of 
making  the  motion;  notice  having  only  been  given  on 
the  Thursday  for  the  Saturday. 
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The  Registrar,  on  being  referred  to^  said  that  the        1833. 
practice  was  to  give  two  clear  days.  ex  parte 

It  turned  out,  however,  that  Mr.  Sturgeon  had  ap-     Mobi^nd. 
peared  on  the  motion  some  days  agOj  and  requested 
further  time  to  oppose  it;  upon  which 

The  Court  held  the  irregularity  of  the  notice  to 
have  been  waived. 

Mr.  Twiss  then  resumed  his  argument  in  support  of 
his  motion.  A  man,  who  petitions  in  fortnd  pauperis^ 
is  not  entitled  to  make  allegations  which  any  other 
suitor  is  prevented  irom  doing.  The  pauper's  conduct 
has  been  so  vexatious,  that  the  Court  ought  to  dis- 
pauper him.  In  Corbett  v.  Corbett{a)  Lord  Eldofi 
seems  to  admit,  that  although  a  plaintiff  cannot  be 
dispaupered  in  a  second  suit  for  vexatious  conduct  in 
a  former  one,  yet  that  he  may  be  dispaupered  for 
vexatious  conduct  in  the  same  suit.  The  bankrupt 
cannot  now  disclaim  the  authority  of  his  counsel,  to 
withdraw  his  petition,  and  make  the  arrangement  they 
did  on  the  former  occasion.  In  Ex  parte  Green,  where, 
upon  the  undertaking  of  the  petitioner's  counsel  that 
the  petitioner  would  go  in  and  prove,  the  Vice-Chan- 
cellor  ordered  the  assignees  to  be  removed, — and  the 
petitioner  appealing  from  that  decision  to  the  Lord 
Chancellor,  it  was  objected  that  the  petitioner  had 
acquiesced  in  the  commission,  by  obtaining  the  order 
for  the  removal  of  the  assignees;  Lord  Brougham 
thought  the  objection  valid,  and  that  after  the  under- 
taking to  prove,  the  petitioner  ought  not  to  'object  to 

(fl)  16  Ves.  407. 
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1833.  the  validity  of  the  commission.  In  the  present  case 
Ex  parte      before  the  Court,  the  assignees  have  distributed  all 

oBLANj).  ^j^^  funds  in  the  payment  of  dividends,  and  the  object 
of  the  bankrupt  is  now  to  throw  personally  on  the 
assignees  the  expense  of  opposing  this  unfounded  pe- 
tition. 

Mr.  Bethell,  and  Mr.  Sturgeon,  on  behalf  of  the 
bankrupt,  cited  Fumival  v.  Boyle  (a),  where  a  counsel 
having,  in  the  absence  of  his  attorney,  acceded  to  a 
proposal,  upon  which  an  order  was  made  by  consent, 
the  attorney's  clerk  being  present,  it  was  held  that  as 
the  Court  would  presume  it  to  have  been  immediately 
communicated  to  the  attorney,  and  he  did  not  object 
to  it,  the  chent  was  bound;  but  that  it  might  have 
been  otherwise,  if  it  had  appeared  that  there  were 
material  circumstances  of  which  the  counsel  had  not 
been  informed,  and  which  were  necessary  to  enable 
him  to  exercise  a  sound  discretion.  In  bankruptcy  a 
petitioner  has  a  right  to  have  his  petition  reheard  in 
forma  pauperis,  though  it  is  not  so  in  equity.  (6) 

Mr.  TwisSy  in  reply,  said  that  the  bankrupt  never 
gave  notice  of  his  dissent  from  the  arrangement  made 
by  his  counsel  in  November,  when  his  petition  was  dis- 
missed, until  the  8th  February,  which  was  nearly  thre6 
months  afterwards. 

Erskine,  C.  J. — It  appears  to  me,  that  no  valid 
ground  has  been  laid  for  our  discharging  this  order. 
If  it  had  been  shown,  that  the  order  was  obtained 

(a)  4  Huss.  149. 

(h)  Quitre  tam€n;  vide  Beawes  on  Costs,  128|  129;  and  Wild  v.  Ilobton, 
2  Ves.  &  B.  106. 
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vexatiously,  then  indeed  we  might  have  discharged  it.        1833. 
But  the  only  cause  that  has  been  assigned   for  our       ex  parte 
doing  so  is  the  printed  hand-bill^  which,  it  is  said,  the     ^^o»^and. 
bankrupt  has  published  against  the  assignees  and  his 
professional  advisers.     If  that  is  a  libel,  he  may  be 
prosecuted  for  it ;  but  I  think  it  is  no  ground  for  dis- 
charging the  order. 

The  rest  of  the  Court  concurriirg, 

The  motion  was  refused. 

The  petition  of  the  bankrupt,  however,  was  on  this  April  16. 
day  dismissed,  on  account  of  his  great  delay  in  pre- 
senting it. 


MEMORANDUM. 

In  the  course  of  Easter  term  1833,  David  Pollock, 
PhiUp  Courtenay,  JohnBlackburne,  and  William  Henry 
Maulcy  Esquires,  having  been  appointed  his  Majesty's 
counsel  learned  in  the  law,  took  their  seats  accord- 
ingly within  the  ban 


In  the  matter  of  Crawley.  Wenmintter, 

^  ....  ^'^'^^• 

XHIS  was  the  petition  of  the  petitioning  creditor,  for  A  newfiat issued 

.     .  .  n  t  **°  ^^^  applica- 

permission  to  issue  a  new  fiat,  the  present  one  not  tionofthepeti- 
having  been  opened,  and  the  time  for  opening  it  ex-  to  give  effect  to' 
piring  to  day  ;  it  having  been  issued  on  the  3d  April,  actof  baDkrupt- 
The  ground  of  making  this  application  was,  that  since  oL'ning  the  firat 
the  fiat  was  issued,  namely,  on  the   15th  April,  the  *«^'^ '""'''8 
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1S33,       bankrupt  had  committed  a  clear  act  of  bankruptcy,  by 
iQre        absconding  firom   his  dwelliog-house,  while  that  on 
Crawlhy.     ^\^q}^  i}^^  present  fiat  was  founded,  might  prove  some- 
what equivocal ;  and  the  petitioning  credi^r  therefore 
wished  to  be  secure  as  to  the  act  of  bankruptcy. 

Mr.  Montagu  appeared  in  support  of  the  petition. 

The  Court,  under  these  circumstances,  ordered 
the  present  fiat  to  be  annulled,  and  that  a  new 
one  might  be  issued. 


-^  Ex  parte  Ann  Harwood. — In  the  matter  of  William 

^prU}l,]Qf^9'  Terry  and  John  Terry. 

andJucy  1. 

a  creJuorto^su^  THIS  was  the  petition  of  a  creditor  for  the  new  trial 
g^^^of  con-  of  an  issue,  which  had  been  directed  to  try  the  validity 
cert,  before  the  ^f  ^j|g  commission.   The  facts  under  which  die  petition 

passug  of  the  ^ 

Bankruptcy       ^g^  presented  were  as  follows : — 

Court  Act,  the  "^ 

Lord  Chancellor      The   commission  issued  against  the  bankrupts  in 

had  directed  an  »  « 

iasue;  which     September  1839.    On  the  14th  November  18S9,  the 

was  found  in  fa-  . 

vourofthecom-  petitioner,  Ann  Harwood,  who  was  a  creditor  for  100/., 
assignees  then  petitioned  to  supersede  the  commission,  on  the  ground 
tk^or  theiT  "  of  concert ;  alleging,  that  such  concert  was  admitted 
creStora  peri-  ^y  *^^  petitioning  creditor  to  Mr.  Hardy,  the  solicitor 
triS,^  "^^^  ^^  -^^^  HartDOodf  and  also  to  other  persons.  This 
pSdoM^^t^  petition  was  supported  by  an  affidavit  of  Hardy,  as 
Comt  of  Re-      nfeU  as  by  those  of  several  other  persons,  among  others, 

view,  heinff  la-  "^  ir  »  o  ^ 

tisfied  of  the       Charki  Hicks,  and  Edward  Webb.    In  January  1880, 

fact  of  concert, 

thoiu^ht  ao  new  tatl  was  neocsaary,  and  ordered  the  commission  to  be  superseded.  DittmU 
Sir  J.  Crou. 

But  see  the  next  case. 

In  order  to  fix  the  executor  of  the  petitioning  creditor  with  costs,  the  petition  must  pcily 
costs  agaoQSt  him  in  his  character  of  executor. 
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the  petition  was  heard  before  the  ViceoCbancellor  s       1893. 
when  it  was  ordered^  that  the  parties  should  proceed      ^najia 
Co  a  trial  at  law  cm  the  following  issue,  namely, —     Ha«wpoo. 
'*  Whether  the  coounission  issued  against  the  bank- 
rupts was  a  conunissioo  concerted  between  the  peti- 
tioiiiiig  creditor  and  the  bankrupts,  or  either  of  them;" 
in  which  issue  Ann  ffartoood  was  to  be  the  plaintiff^ 
snd  the  assignees  defendants.    And  it  was  further  or* 
deied,  that  either  party,  as  well  plaiiitiff  as  defendant, 
should  be  at  liberty  to  examine  the  bankrupts  at  the 
trial  of  the  said  issue,  and  also  all  or  aay  of  the  other 
parsons  whose  affidavits  had  been  filed  i  and  that  all 
further  directions  and  costs  should  be  reserved  until 
after  tbs  trial,  and  that  any  of  the  parties  might  be  at 
liberty  to  apply  to  the  Court. 

On  the  6th  April  1830  this  issue  was  tried  at  Taunton 
Hssiseft  before  Mr.  Justice  Bosanquet ;  when  Mr.  Ers- 
kiiie(a)f  the  counsel  for  the  plaintiff,  called  Charles 
Hieist  and  proposed  to  examine  him  in  support  of  the 
plaintiff's  case,  as  to  a  certain  verbal  admission  alleged 
to  have  been  made  by  one  of  the  b^krupts  after  the 
issuing  0f  the  commission,  which  the  Judge,  however, 
refiised  to  receive  in  evidence ;  whereupon  Mr*  Er$kine 
elected  to  be  nonsuited  * 

Oa  the  S^  April  1830,  Ann  Han»0od  presented 
another  petitaon  to  the  Lord  Chancellor,  praying  for  a 
new  fiat,  and  that  the  assignees  might  be  restrained 
from  entering  up  judgment  on  the  nonsuit;  which 
petition  was  heard  before  the  Vice-ChanceUor  in  June 
following,  and  dismissed  with  co^ts. 
A  petition  of  appeal  to  the  Iiord  Chancellor  was 

<s)  Hk  prwont  Cbi^  Judge  of  Ui«  Court  of  Review. 
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1833.  presented  by  Ann  Harwood  against  this  decision,  which 
Ex  parte  ^^^  argued  on  the  23d  and  24th  August  1831 ;  when 
Harwood.  j^j^  Lordship  ordered,  that  on  the  solicitor  of  Ann 
Harwood  giving  to  the  assignees  his  undertaking  to  be 
personally  responsible  to  them  for  the  costs  of  the 
former  trial  and  of  that'  application,  a  new  trial  of  the 
issue  directed  by  the  Vice-Chancellor  should  be  had ; 
and  that  so  much  of  the  Vice-Chancellor's  first  order, 
as  directed  that  the  bankrupts  should  be  examined, 
should  be  varied,  by  directing  in  lieu  thereof,  that  the 
defendants  should  call  the  bankrupts  on  the  trial,  and 
should  examine  them  on  such  trial,  as  also  Richard 
Elsee  the  solicitor.  And  his  Lordship  confirmed  the 
first  order  of  the  Vice-Chancellor  in  all  other  respects, 
reserving  all  costs,  and  giving  liberty  to  either  party  to 
apply. 

In  August  1832,  the  new  trial  was  had  before 
Mr.  Justice  Patteson,  at  the  assizes  for  Somersetshire, 
when  a  verdict  was  given  for  the  defendants  (the  as- 
signees), the  jury  finding  that  the  commission  was  not 
concerted,  and  the  judge  stating  that  he  perfectly 
agreed  with  the  jury.  Charles  Hicks  was  not  exa- 
mined as  a  witness  on  this  trial,  although  he  was  pre- 
sent in  Court  at  the  time ;  and  when  the  petitioning 
Creditor  t^as  called,  his  evidence  being  as  to  conversa- 
tions that  took  place  between  himself  and  the  bank* 
rupt  after  issuing  the  commission,  the  counsel  for  the 
assignees  objected  that  it  could  not  be  received,  and  it 
Was  accordingly  rejected  by  the  judge. 

On  the  29th  January  1833,  the  assignees  presented 
a  petition  to  the  Court  of  Review,  praying  that  Ann 
Harwood  and  her  solicitor  might  be  ordered  to  pay 
the  assignees  their  costs  ;  which  petition  came  on  to  be 


Harwood. 
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heanl  on  the  22d  February  1833;  when  the  Chief  1833. 
Judge  observing  that  he  thought  justice  could  not  be  p;x  parte 
done^  unless  Charles  Hicks  was  examined  upon  oath^ 
the  counsel  for  Ann  Harwood  requested  that  the  peti- 
tion might  stand  over,  to  enable  her  to  present  a  peti- 
tion for  a  new  trial.  This  was  objected  to  by  the 
counsel  for  the  assignees^  who  urged  that  Ann  Har-^ 
wood  might  have  called  Charles  Hicks  at  the  trials  if 
she  had  chosen^  but  that  she  had  not  thought  fit  to  do 
so.  The  Court,  however,  ordered  the  petition  to  stand 
over. 

On  the  5th  March  1833,  Ann  Harwood  presented 
diis  petition  to  the  Court  of  Review  for  a  new  trial, 
and  praying  that  the  record  of  the  issue  might  be  so 
varied,  that  the  intent  of  the  Court  of  Review  to  as- 
certain all  the  facts  might  not  be  defeated ;  and  that 
the  bankrupts,  the  petitioning  creditor,  and  Charles 
Hicis,  might  be  examined  on  such  trial. 

Upon  the  petition  being  called  on, 

Mr.  Bacofi  and  Mr.  Bethell,  who  appeared  for  the 
assignees,  took  a  preliminary  objection  to  it,  on  the 
ground  that  a  new  trial  could  only  be  moved  for  be- 
ibre  the  judge  who  directed  the  issue  (a). 

Mr.  Blunt,  for  the  executor  of  the  petitioning  cre- 
ditor. The  Lord  Chancellor  refused  the  very  same 
thing  now  asked  by  the  present  petition  ;  so  that  this 
application  is  substantially  an  appeal  from  the  judg- 

(a)  When  a  Court  of  Equily  directs  an  issue,  the  new  trial  mast  be 
moved  for  before  the  Court  which  directed  the  issue ;  when  it  directs  an 
action  to  be  brought,  the  motion  must  be  made  in  the  Court  in  which  the 
action  is  brought.  Carstairs  v.  Stein,  4  M.  &  S.  192.  And  see  47th  Gen. 
Older,  3rd  April  1828;  Pemberton  v.  Pemberton,  11  Ves.  60;  Es  parte 
Barker,  1  Cos,  419;  Fowhes  v.  Chadd,  Dick.  576. 
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1833.       inent  of  the  Lord  Chancellor,  which  this  Court  has  not 
^       •        the  power  to  entertain. 

£x  parte 
Harwood. 

Mr.  JEUUon,  on  behalf  of  the  solicitor  for  the  peti- 
tioning creditor,  urged  similar  arguments  in  support  of 
the  objection. 

Sir  J.  Cross. — The  prayer  of  this  petition  asks  for 
a  new  trial,  and  that  the  record  may  be  varied.  Now, 
if  the  record  is  varied,  it  would  not  be  a  new  trial. 
But  the  question  is,  whether  this  Court  cannot  grant  a 
new  issue,  if  it  thinks  proper?  (a) 

Sir  G.  Rose. — We  are  bound  to  hear  this  petition, 
both  in  respect  to  further  directions  under  the  original 
orders,  and  also  with  regard  to  the  application  now 
before  the  Court. 

Mr.  Swanston  and  Mr.  MantagUf  in  support  of  the 
petition.  The  only  question  is,  whether  the  con- 
science of  the  Court  is  satisfied  with  the  result  of  the 
decision  of  the  issue  at  law.  Now  the  most  essential 
evidence  has  been  excluded  by  the  Court  of  Nisi 
Prius,  by  the  rejection  of  that  admission  of  £!Uen  the 
petitioning  creditor,  and  the  omission  to  examine  Charles 
HickSf  who  was  expressly  ordered  to  be  examined  by 
the  Vice-Chancellor,  when  he  granted  the  issue. 

Mr.  Blunts  for  the  .executor  of  the  petitioning  cre- 
ditor, (who  had  died  after  the  issuing  of  the  commission,) 
went  into  the  whole  facts  of  the  case,  and  contended 
that  the  Court  ought  not  to  grant  a  new  trial,  there 
having  already  been  two  trials  at  nisi  prius. 

(a)  See  CoclcMirne  ▼.  H^umy,  2  Ridg.  P.  C.  604;    WldU  v.  UOe,  3 
Swaast  357. 


CASES  IN  BANKRUPTCY. 


Mr.  Swansion  was  heard  in  reply. 
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Mr.  Bacon  and  Mr.  BeiheU^  for  the  assignees^  ar-        180S. 
gaed  to  the  same  effect. 


Ex  parte 
Hahwooo. 


Sir  J.  Cross. — The  original  petition  in  this  case 
prayed  a  ^nper^edeas^  on  the  ground  of  alleged  coUu- 
non  between  the  petitioning  creditor  and  the  bank- 
rupts. It  appears,  that  the  bankrupts  had  carried  on 
the  business  of  ironmongers  at  Bath,  and  that  the  pe- 
titioner Ann  Harwood  was  formerly  their  servant,  and 
IB  now  an  aged  woman,  and  a  pauper  receiving  paro- 
chial relief  I  though  at  the  time  of  the  bankruptcy  a 
considerable  sum  was  due  to  her  for  wages.  The 
bankrupts,  about  four  years  ago,  having  become  em- 
barraased  in  their  circumstances,  applied  to  their 
aolidtor  in  their  difBeulties,  and  also  consulted  the 
soHcitor  of  their  principal  creditors  as  to  the  best  course 
to  be  adopted.  A  composition  of  Ss,  in  the  pound 
was  ofifeted,  but  unfortunately  rejected ;  upon  which  it 
was  agreed  to  strike  a  docket  against  them.  For  this 
purpose  they  were  asked  to  whom  they  owed  100/., 
the  amount  necessary  to  constitute  a  petitioning  cre- 
ditorV  debt.  They  said  they  were  indebted  in  that 
amount  to  Mr.  Ellens  a  particular  iViend  of  theirsi  and 
mtich  interested  in  their  welfare.  They  were  ex- 
tremely averse  to  appearing  in  the  Gasette }  and  at  a 
meeting  of  their  creditors  they  implored  of  them  not 
to  proceed  to  that  extremity.  A  commission  was  how- 
ever issued  against  them,  without  the  bankrupts  being 
itafontted  of  the   drcumstancei  asrignees  were  ap* 


Southampton 

BuUdingt, 

July  I. 
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1833.        pointed,  and  Mr.  Ellen  appeared  as  the  petitioning 
Ex  parte      creditor.      Shortly  afterwards,  Mr.    Webb  Hardy,  a 
ARwoop.     gQiicitor,  also  residing  at  Bath,  and  who  had  formerly 
been  employed  in  other  business  by  Mr.  JEllen,  but 
was  not  engaged  in  this  transaction,  met  that  gentle- 
man,  and  procuring  as  much  information  as  he  could 
on  the  subject,  drew  up  an    affidavit,  on  which  to 
found  proceedings  for  a  supersedeas;  but  which  affi- 
davit Mr.  EUen  declined  to  swear  to,  it  being  con- 
cocted by  Hardy  himself.    At  this  time  Mr.  Hardy 
had  no  client  whatever  who  was  connected  with  the 
estate ;  but  being  incensed  that  he  was  not  employed 
in  this  business  by  his  former  client,  in  preference  to 
another  solicitor,  he  got  a  decrepid  old  woman  of  70 
years  of  age  to  aid  him  in  this  vindictive  proceeding. 
She  put  her  mark  to  a  paper  investing  Mr.  Hardy 
with  the  necessary  authority;  and  she  now  swears  in 
her  affidavit  that  she  did  not  know  a  particle  of  its 
contents,  and  that  she  was  only  told  that  if  she  signed 
it  she  would  get  her  money.      This   solicitor  was  a 
volunteer  in  the  business,  and  followed  up  this  pro- 
ceeding for  the  sake  of  the  costs  ;  and  I  think  it  would 
be  a  gross  injury  to  the  petitioning  creditor,  and  all 
the  other  creditors,   to   supersede    this   commission. 
After  the  petitioner  Ann  Harwood  had  on  the  first 
trial  submitted  to  a  nonsuit,  the  issue  was  again  tried 
before  a  special  jury  of  the  county  of  Somerset,  and 
the  learned  judge  and  the  jury  decided  that  this  was 
not  a  concerted  commission.     In  that  opinion  I  per- 
fectly coincide;  and  I  cannot  see  why  this  Court  should 
go  out  of  its  way  to  differ  from  the  jury,  and  gratify 
the  enmity  of  this  prosecutor ;  which,  as  it  appears  to 
me,  instead  of  dping  justice,  would  be  to  countenance 
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a  flagrant  wrong.    I  cannot  but  come  therefore  to  the  1833. 

same  decision  which  the  Vice-Chancellor  came  to  on  Ex'parte 

a  former  occasion,  and  think  that  the  petition  for  a  new  Garwood. 
trial  should  be  dismissed  with  costs. 

Sir  G.  Rose  went  fully  into  the  affidavits  filed  in 
support  of  the  original  petition  of  the  14th  November 
1829,  and  particularly  an  affidavit  by  Hardy,  as  to  a 
statement  made  by  the  petitioning  creditor  to  him  after 
the  issuing  of  the  commission, — and  also  the  affidavits 
of  Charles  Hicks  and  Edward  Webb,  as  to  circum- 
stances therein  deposed  to,  which  were  stated  to  have 
occurred  also  after  the  commission  was  issued.  His 
Honor  then  added,  that  he  had  the  misfortune  to 
diffi^r  from  bis  learned  colleague  in  the  view  he  took  of 
tins  question ;  for  he  thought,  that  the  fact  of  concert 
between  the  petitioning  creditor  and  the  bankrupts  had 
been  clearly  proved.  This  being  so,  he  was  of  opinion 
that  no  new  trial,  nor  indeed  any  further  inquiry,  was  in 
the  slightest  degree  necessary;  but  that  the  commission 
ought  at  once  to  be  superseded. 

Eeskime,  C.  J. — I  had  hoped  that  it  would  have 
been  unnecessary  for  me  to  interfere  on  this  occasion ; 
but,  from  the  difference  of  opinion  which  exists  between 
my  learned  colleagues,  I  find  it  imperative  on  me  now 
to  do  so.  As  I  was  counsel  in  this  case,  when  ic  was 
argued  before  another  tribunal,  I  cannot  but  feel  some 
dread  of  being  influenced  by  a  partial  leaning  towards 
that  side  of  the  question,  which  it  was  formerly  my  duty 
to  support;  but  I  will  endeavour  to  come  to  an  unbiassed 
decision,  by  dismissing,  as  well  as  I  can,  from  my  mind 
all  former  impressions.    I  have  given  the  case  a  careful 

VOL.  III.  T 
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1833.       and  impartial  condderation^  and  have  paid  the  utmost 
Ex  parte      attention  to  the  arguments  that  have  been  adduced 
both  on  the  one  side  and  the  other.    It  has  been  sug-< 
gested,  that  it  is  not  Ann  Harwood^  but  the  solicitor, 
Mr.  Webb  Hardy ,  who  is  the  party  really  before  the 
Court;  and  if  this  had  been  proved,  it  would  certainly 
have  been  a  good  reason  for  dismissing  her  petition 
with  costs.     Nevertheless,  I  cannot  but  think  it  would 
be  a  great  injustice  to  do  so  in  the  present  stage  of  the 
proceedings;  as  no  evidence  whatever  has  been  o%red 
to  prove  that  the  parties  were  unfairly  before  the  Court. 
It  has  been  urged  also  by  the  counsel  for  the  as- 
signees, that  superseding  this' commission  would  be  of 
service  to  no  one;  but  it  must  not  be  forgotten,  that  we 
sit  here  not  to  consider  only  individual  hardship  or 
interest,  but  on  grounds  of  public  policy  to  administer 
the  law  as  we  find  it.    The  law  says,  that  a  commission, 
which  is  sued  out  at  the  instigation  and  in  concert  with 
the  bankrupt,  shall  not  be  permitted  to  stand.  It  appears 
that  EUen^  the  petitioning  creditor  in  this  case,  evinced 
great  friendship  for  both  these  bankrupts,  and  sued 
out  a  commission,  to  induce  the  creditors  to  come  into 
the  terms  of  a  composition.    Now,  although  the  threat 
of  a  creditor  to  sue  out  a  commission  against  an  insol- 
vent person,  to  effect  such  a  purpose,  might  not  be 
illegal, — ^yet  if  a  friendly  commission  be  issued  by  a 
friendly  creditor,  to  keep  back  a  hostile  commission 
of  hostile  creditors,  I  am  of  opinion,  that  such  friendly 
commission  is  clearly  illegal.    It  is  very  true,  that  both 
these  bankrupts  were  extremely  averse  to  a  commis* 
sion  being  issued  against  them ;  and  it  was  even  sworn 
in  their  affidavits,  that  one  of  them  went  down  on  his 
knees,  and  with  tears  in  his  eyes  implored  of  his  ere- 
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diton  not  to  proceed  to  that  extremity;  but  it  would        18SS. 
ieem,  that  their  only  dread  wa«  the  appearance  of  their      ETpaTte 
names  in  the  Gazette.     They  had  no  objection  to  the     H^^wood. 
commission  being  worked  up  to  a  certain  extent^  but 
they  wished  it  to  stop  when  their  difficulties  were  on 
the  verge  of  gaining  pubUcity.    Now  the  rule  laid  down 
by  one  of  the  greatest  judges  that  ever  sat  on  questions 
of  this  kind — I  mean  Lord  £Uoii*— was,  that  whenever 
a  commission  was  concerted  between  the  petitioning 
creditor  and  the  bankruptj  it  should  be  superseded. 
And  as  this  appears  to  me  a  case  to  which  the  rule  is 
especiaHy  applicable,  I  think  we  are  bound  to  enforce 
it  in  the  present  instance. 


Mr.  Bhmiy  on  behalf  of  the  executor  of  the  peti«     In  order  to  fix 

the  executor  of 

tioning  creditor^  then  submitted  that  the  Court  had  no  the  petitioning 

_  ,  .^-  creditor  with 

power  to  order  the  executor  to  pay  costs,  without  a  cosu,  the  peti- 
petition  of  revivor;  as  the  case  of  Jtipp  v.  Oeering(a)  costs'aeaiDs?^ 
had  decided,  that  in  proceedings  in  equity  the  costs  are  character^of  ex- 
lost  by  the  death  of  either  party  before  taxation. 


ecutor. 


Mr.  JSwansion,  coniri. — The  objection  has  been 
waived  by  the  appearance  of  the  executor,  who  has 
throughout  these  proceedings  placed  himself  in  the 
position  of  the  party  for  whom  he  acted  as  the  repre- 
sentative. 


ine,  C.  J. — ^There  is  no  petition  praying  costs 
against  the  representative. 

Mr.  Sufonston. — No,  that  is  admitted;  for  the  death 
of  the  petitioning  creditor  was  not  known  when  this 
petition  was  filed. 

(a)  5  Mad.  375. 

t2 
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1833.  Sir  G.  Rose.—Hsive  you  brought  the  executor  before 

^^    "^^      the  Court  by  any  petition  in  the  nature  of  a  petition  of 
Harwood.     revivor? 

Mr.  Swanston. — By  an  amended  petition^  which 
brought  the  whole  matter  before  the  Courts  and  which 
was  for  a  new  trials  not  for  a  supersedeas. 

Mr.  Blunt — ^This  amendment  was  made  by  the 
Court  on  the  3d  April  last^  when  the  executor  did  not 
appear. 

Sir  G.  Rose. — How  can  you  claim  costs  i^ainst  the 
representative  of  the  petitioning  creditor^  without  any 
thing  to  that  effect  in  the  prayer  of  the  petition  ? 

Mr.  Swanston. — The  Court  would  make  an  order  on 
the  petitioning  creditor,  if  he  was  alive,  without  his 
appearance,  after  he  had  been  duly  served  with  the 
petition;  and  he  has  now  been  fully  heard  by  the 
counsel  for  his  representative.  And  although  the  exe- 
cutor  is  not  brought  here  strictly  conformable  to  the 
regular  practice,  yet  appearing,  as  he  has  done  through- 
out these  proceedings,  in  the  character  of  the  legal 
representative  of  the  petitioning  creditor,  he  is  as 
much  amenable  to  any  order  the  Court  may  pronounce 
with  respect  to  the  costs,  as  the  petitioning  creditor 
himself  would  have  been. 

The  Court  thought,  however,  that  as  no  costs  had 
been  prayed  in  the  original  petition  against  the  repre- 
sentatives of  the  petitioning  creditor,  and  as  the  only 
costs  which  the  Court  intended  to  give  were  costs 
upon  that  petition,  the  executor  would  not  in  this  case 
be  liable  for  the  costs. 

The  Order  finally  made  was,  that  the  commission 
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should  be  superseded  with  costs^  together  with  1833. 

the  costs  of  the  original  petition,  the  expenses  £x  parte 

of  the  supersedeas^  and  all  incidental  charges  ^»wooj). 
thereon. 


Ex  parte  Keys  and  others. — In  the  matter  of  1834. 

William  Terry  and  John  Terry.  ^*"  hT//  ^'"* 

rwx  .  March  22. 

i  HIS  was  a  petition  of  appeal  to  the  Lord  Chancellor,      Cw.  Lord 
from  the  decision  of  the  Court  of  Review  in  the  last  where. on  ape- 
case;  which,  after  stating  the  facts  as  there  detailed,  ^^^ 
proceeded  to  aDege  that  the  petitioners  were  aggrieved  9.''*"^"?|'  ^^^ 
by  the  Order  of  that  Court,  inasmuch  as  the  Vice-  of  an  issue,  and 

the  verdict  was 

Chancellor,  and    the    Lord  Chancellor,    having    re-  in  favour  of  the 

....  commisMon: — 

fused  to  decide  on  the  original  petition  presented  by  Held,  that  the 

A       TT  J  r  J*         ^i_  •     •  'xi.     Court  of  Review 

Ann  Hanvood  tor  superseding  the  commission,  with-  could  not  super- 
out  an  issue,   the  Court  of  Review  had   no  juris-  mission,  on  a' 
diction  to  make   the  order  it  did   in   the  last  case.  Snd^aciosspoti- 
It  further  alleged,  that  the  petitioners  were  also  ag-  {j?J|/°'  *  "®^ 

grieved,  because,    in  making   such  order,    their  Ho-  ri,"J[ncJi^J!*|jas 
nors  relied  on   the  aflSdavits  filed  by  Ann  Harwood  »?'^1 » substan* 

''  tive  control  in 

in  support  of  the  original  petition,  and  admitted  the  cases  of  super- 
sedeas or  an- 
depositions  thereby  made  of  alleged  facts  and  circum-  nulling  a  fiat, 

stances,  which,  inasmuch  as  the  same  were   therein  question  may 

,        -  1      A.         1       .       .  n    1  not  come  before 

stated  to  have  occurred  after  the  issuing  of  the  com-  him  by  tvay  of 


mission,  ought  not  to  have  \>een  admitted  in  evidence  ^^^here  a  party 
for  the  purpose  of  superseding  the  commission;  and  in  ^f  theLoni^  ^ 
particular,  because  their  Honors  relied  on  the  affidavit  he^^^r^w"*")^^^^^ 
of  Charles  Hicks,  notwithstandinff  Ann  Harwood  had  °°  petition*  »o- 

'  ^  stead  of  on  spe- 

abstained  from  calling?  him  as  a  witness  at  the  trial  of  ci*^  case,  and 

^  the  order  is  im- 

fffoperly  obtained,  the  respondent  must  move  to  set  it  aside,  and  not  wait  to  make  bis  objec^ 
tion  to  the  form  of  proceedmg  until  the  petition  is  called  on  for  hearing. 

Whedier  the  matter  appealed  against  be  one  of  law,  or  fact,  the  Lord  Chancellor  will  not 
determine  before  he  bears  the  petition  through. 
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1884.  the  issue ; — and  that^  inasmuch  as  the  Court  of  Review 
Exptrte  ^^^  ^^  jurisdiction  to  make  such  order^  the  petitioners 
and^otbU.  ^^^  ^^^  advised^  and  submitted^  that  the  same  ought 
to  be  appealed  against  and  heard  before  the  Lord  Chan- 
cellor on  a  petition  of  appeal,  and  not  on  a  special  case. 
The  petitioners  tlien  prayed,  that  they  might  be  at 
liberty  to  present  their  petition  of  appeal  from  the  said 
order  of  the  Court  of  Review,  and  that  the  Lord  Chan- 
cellor would  be  pleased  to  receive  and  answer  the 
present  petition,  and  to  direct  that  the  petitioner  might 
serve  it  on  Ann  Hanvood,  and  all  other  necessary 
parties,  as  a  petition  of  appeal  from  such  order ;  and 
that  thereupon  all  the  matters  aforesaid  might  be  re- 
heard and  reviewed  by  the  Lord  Chancellor ;  that  the 
order  so  made  by  the  Court  of  Review  might  be  re- 
versed, and  that  the  prayer  of  the  petition  presented 
by  the  petitioners  on  the  29th  July  1833,  (a)  might  be 
granted ;  that  the  petition  presented  by  Ann  Harwood 
to  the  Court  of  Review,  on  the  5th  March  1833,  (i) 
might  be  dismissed  with  costs ;  that  the  commission 
.might  be  proceeded  with,  and  that  a  writ  <X procedendo 
might  issue  for  this  purpose ;  and  that  the  petitioners 
might  be  at  liberty  to  take  all  their  costs  of  this  ap 
plication,  8ic.,  occasioned  by  the  order  of  the  Court  of 
Review,  out  of  the  estate  of  the  bankrupts. 

Mr.  Swanstan^  and  Mr.  Montagu^  who  appeared  for 
the  respondent,  took  a  preliminary  objection  to  the 
hearing  of  this  petition.  The  question  raised  by  it 
being  entirely  a  question  of  fact,  namely,  whether  or 
not  the  commission  was  concerted,  was  consequently 
not  the  subject  of  an  appeal,  within  the  provisions  of 

(a)  See  last  case,  ante,  p.  26'^.  (6)  See  «fil«»  p.  26it 
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the  1  &  2  Wm.  4,  c.  56.  s.  3.^  which  limits  the  right        1334. 
of  ^peal  to  '^  matters  of  law  and  equity,  or  on  the       £<  parte 
refusal  or  admission  of  evidence  only"    In  £lx  parte     aodoihtn. 
Himi(m{a),  it  was  decided  by  the  Court  of  Review, 
that  an  appeal  to  the  Lord  Chancellor  does  not  Ue, 
where  the  point  determined  is  a  mere  matter  of  fact, 
but  only  where  it  involves  a  matter  of  law  or  equity,  or 
is  connected  with  the  refusal  or  admission  of  evidence; 
and  that  where  the  question  was,  whether  the  party 
was  or  was  not  a  trader,  that  was  not  the  subject  of  an 
appeaL    The  order  also  to  hear  this  matter  an  peiitum^ 
and  not  on  a  special  case,  was  obtained  ex  parte* 

The  Solicitor  General,  contra,  said,  thai  the  order 
to  hear  on  petition,  having  been  regukudy  obtained,  die 
proper  method  of  proceeding,  if  the  other  side  ob* 
jected  to  such  order,  would  have  been  to  move,  on 
notice,  to  quash  the  order  for  a  hearing  on  petition. 

Mr.  Swamtont  in  reply.  The  appeal  in  this  case  being 
on  matter  of  fiict,  and  having  been  brought  before  the 
Court  in  an  irregular  form,  the  Court  ought  at  once  to 
refuse  heaiing  the  appeal,  without  imposing  on  the 
respondent  the  necessity  of  moving  to  rescind  the 
order.  It  is  not  denied,  that  the  Lord  Chancellor  has 
power  to  hear  any  appeal  in  bankruptcy  on  petition,  , 
but  the  difficulty  was,  how  the  Lord  Chancellor's  opi- 
nion was  to  be  formed,  as  to  the  propriety  of  hearing 
an  appeal  on  petition*  This  difficulty  is  removed  by 
the  case  of  JEx  parte  Hinton  (a),  where  the  Lord  Chan- 
cdlor  decided,  that  the  facts  stated  in  the  petition 
iii  that  case  were  not  sufficient   to  bring  it  within 

(a)  3  Dea.  &  Cb.  407. 


266  CASES  IN  BANKRUPTCr. 

1834.       the  3d  section  of  the  Bankruptcy  Court  Act,  which 

ETparte      gives  the  Lord  Chancellor  power  to  direct  an  appeal 

and^otkcfs.     ^  ^  Otherwise  than  by  special  case.    In  the  present 

instance,  the  order  should  not  have  been  obtained, 

without  notice  to  the  respondent. 

Lord  Brougham,  C. — I  think  it  is  now  too  late  to 
object  to  the  form,  in  which  this  appeal  is  brought 
before  me;  not  because  the  order  has  been  already 
made, — for  all  ex  parte  orders  are  periculo  peientis, — 
but  because  the  respondent  was,  in  fact,  on  the  9th 
November  last  served  with  the  order  of  this  Court  for 
the  hearing  of  this  appeal  on  petition ;  and  if  there 
was  any  objection  to  that  form  of  proceeding,  the 
respondent  should  have  moved  to  discharge  that  order* 
To  prevent,  however,  all  doubt  in  future  as  to  the 
practice  on  questions  of  this  nature,  it  may  be  as  well 
at  once  to  lay  down  a  rule  to  be  observed  hereafter  on 
such  occasions : — 

Let  the  appellant,  therefore,  apply  ex  parte  to  have 
the  matter  heard  on  petition,  and  let  the  respondent 
subsequently  move  to  set  the  order  aside,  if  impro- 
perly obtained. 

This  will  prevent  the  necessity  of  going  twice  through 
the  same  cause. 

With  respect  to  the  other  objection,  that  this  is  a 
matter  of  fact  appealed  against,  and  not  one  of  law,  or 
equity,  or  of  evidence,  the  act  is  no  doubt  impen^tive« 
The  words,  *^  except  the  Lord  Chancellor  shall  in  any 
case  otherwise  direct,"  were  not  added  in  the  Sd 
section  of  the  act,  to  enable  the  Chancellor  to  hear 
any  matter  iftere/y  of /ae^  on  petition;  but  because  it 
might  sometimes  happen  that  the  law  and  /ad  of  a 
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case  might  be  so  blended^  as  to  render  it  impossible  to        1834. 
sever  them.     An  appeal  of  this  descriptioni  therefore^      £x  parte 
the  Lord  Chancellor  may^  if  he  thinks  it  expedient,     ^^  o^en. 
direct  to  be  heard  by  petition.    The  question  is,  then, 
whether  this  appeal  is  on  a  matter  of  law^  or  otjact 
And  I  think  it  is  impossible  to  determine  this  question, 
unless  I  hear  this  petition  through. 

The  Solicitor  General,  Mr.  Knighi,  Mr.  Ellison, 
Mr.  Beikell,  and  Mr.  Bacon,  who  appeared  for  the 
different  appellants,  then  stated  the  foUowing  as  the 
grounds  of  the  appeal. 

1.  The  Court  of  Review  has  wholly  disregarded  an 
order  of  the  Vice-Chancellor  in  this  matter,  as  well  as 
another  order  made  by  the  Lord  Chancellor  confirm- 
ing the  Vice-Chancellor's  order. 

S.  That  Court  has  taken  upon  itself  to  supersede  a 
commission,  on  a  petition,  which  contained  no  prayer 
for  a  supersedeas. 

3.  The  supersedeas  itself  was  contrary  to  the  pro- 
visions of  the  act  of  parliament. 

With  respect  to  ihejirst  ground  of  appeal,  viz»  that 
the  Court  of  Review  has  wholly  disregarded  the  two 
orders  made  in  this  matter  by  the  Vice-Chancellor,  and 
the  Lord  Chancellor, — the  question  is,  whether  that 
Court  can  act  as  a  Court  of  Appeal  from  the  orders  of 
the  Lord  Chancellor,  or  Vice-Chancellor.  Upon  two 
several  occasions,  when  the  matter  came  before  this 
Court,  the  Vice-Chancellor  and  the  Lord  Chancellor 
decided,  that  the  only  question  was,  whether  the  com- 
tnission  was  concerted  or  not,  and  that  this  was  a  point 
which  could  not  be  decided  on  by  affidavits;  they 
therefore  directed  an  issue  to  ascertain  that  fact.     But 
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1894.       these  two  decisions  of  a  superior  Court  the  Court  of 
ETmirte      ^^1^^  has  treated  as  perfect  nullities,  when  it  had 
•Bd^oitoB.     ^^  power  whatever  to  adjudicate,  except  on  the  matters 
included  in  the  issue,  or  touched  by  the  verdict. 

^ly.  The  Court  of  Review  has  also  superseded  this 
commission,  on  a  petition  which  contained  no  prayer  for 
a  stiperseeleas.  This  the  Court  had  no  authority  to  do ; 
or  even  if  it  had,  it  is  contrary  to  every  day  practice, 
to  make  an  order  on  a  matter  not  included  in  the 
petition.  There  were  two  petitions  before  the  Court 
of  Review  ;---one  by  the  assignees,  praying  the  costs 
of  the  anterior  proceedings, — and  a  cross  petition  by 
Ann  Harwood,  for  a  new  trial  of  the  issue  directed  by 
the  Lord  Chancellor.  The  Court  of  Review,  however, 
gave  no  costs,  nor  granted  any  new  trial,  but  made  a 
gratuitous  order  for  superseding  the  commission. 

3dly.  The  supersedeas  was  contrary  to  the  act  of 
parliament,  being  grounded  on  the  fact  of  concert. 
For  the  1  &  S  Wm.  4.  c.  56.  s.  4&.  expressly  declares, 
^'  that  from  and  after  the  passing  of  this  act,  no  com- 
mission of  bankrupt  shall  be  superseded,  nor  any  fiat 
annulled,  nor  any  acyudicatioti  reversed,  by  reason 
only  that  the  commission,  fiat,  or  adjudication  has  been 
concerted  by  and  between  the  petitioning  creditor,  his 
solicitor  or  agent,  or  any  of  them,  and  the  bankrupt, 
his  solidtcNT  or  agent,  or  any  of  them ;  save  and  except 
where  any  petition  to  supersede  a  ccHnmission  for  any 
such  cause  shall  have  been  already  presented,  and  shall 
be  now  pending.''  [Lord  Braugkam^  C.  There  is  no 
question  that  a  commission  cannot  now  be  superseded 
for  concert,  unless  a  petition  for  that  purpose  was 
{H^esented  before  the  passing  of  the  act,  and  was  then 
pending.    But  the  present  case  falls  within  that  ex* 
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ception,  as  the  first  petition  was  presented  long  before  1834. 
the  act  passed^  and  was  ordered  to  stand  over  until  ^^^^ 
after  the  trial.  StOl,  however^  should  not  the  matter  J^^T" 
have  been  brought  on  for  further  directions  in  this 
Court  ?  (o)  How  came  this  petition  before  the  Court 
of  Review  ?]  [Mr.  SwanHem.  It  was  carried  there  by 
an  ord^»  transferring  it  to  that  Court  (b).  The  same 
circumstance  occurred  in  Ex  parte  ChrUtieJ]  (c)  The 
omission  to  examine  Hicks  as  a  witness  on  the  trials  has 
been  assigned  as  a  reason  for  superseding  this  com- 
mission. But  the  bankrupt  was  examined,  and  the 
otiier  side  might  have  called  Hicks,  if  they  had  thought 
proper  to  do  so.  So  that  the  Court  of  Review  pardy 
formed  its  judgment  in  favour  of  the  petitioner,  Ann 
Harwood,  on  her  own  neglect  to  examine  this  witness, 
whose  evidence  was  supposed  to  be  so  material  in  the 
decision  of  this  question. 

Mr.  Swanston,9Lnd  Mr.  Montagu,  for  the  respondents. 
— When  an  issue  is  directed,  and  the  verdict  on  the 
issue  is  canvassed  by  the  Court  on  furtiier  directions, 
the  verdict  is  not  binding  on  the  Court.  For  the 
object  of  an  issue  is  to  satisfy  the  conscience  of  the 
Court ;  and,  therefore,  when  the  matter  comes  again 
before  it  on  forther  directions,  the  Court  reviews  not 
only  the  evidence  which  was  adduced  at  the  trial  of 
the  issue,  but  also  that  which  was  originally  before  it 

(a)  See  tlie  Vice-Cfaanoellor's  jadgnent  in  £c  paru  Langfton,  I  Dea.  & 
Ck.  aas,  from  whicli  it  wmdd  leem,  that  the  ttatter  was  |>foperly  bnwght 
belbf«  tke  Court  of  Review  for  further  directioiis. 

(Jb)  By  «  general  order  of  tbe  Court  of  Review,  made  Jaa.  16, 1632, 
all  peiilioiis  then  depending  befwe  the  Lord  Chancellor  in  matters  of  bank* 
niplcy,  were  allowed  to  be  set  down  for  heariag  in  the  Court  of  Revicw» 
upon  BMiioa  made  for  thai  purpoae*    See  ante,  Vol*  I*  Appendix*  uik 

(e)  2  Dea.  &  Ch.  461,  465.      ^ 
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1834.  when  the  issue  was  granted.  And  if  the  conscience  of 
£x  parte  ^^^  Court  be  not  satisfied  with  the  result  of  any  in* 
and  othen.  9^^  ^^  ^^^  directed — whether  it  is  a  reference  to  a 
master^  or  in  the  shape  of  an  issue  to  be  tried  by  a 
jury,  or  even  of  a  case  sent  for  the  opinion  of  a  Court 
of  law^  Utierson  ▼•  Vernon  (a),  Hampson  v.  Han^ 
ton  {b\  the  Court  will  in  any  of  these  cases  overrule  the 
finding.  In  Stace  v.  Mabbot  (c)  Lord  Hardmcke  refers 
to  a  remarkable  case  which  occurred  before  Lord  King^ 
where  five  successive  verdicts  were  given  in  favour  of 
the  vaUdity  of  a  deed  alleged  to  have  been  forged ; 
and  yet  Lord  King^  not  being  satisfied  with  the  ver- 
dicts^ overruled  them  all,  by  ordering  the  deed  to  be 
cancelled.  [Lord  Brougham^  C.  A  measure  like  that^ 
however,  is  only  pursued,  when  the  circumstances  are 
such,  that  the  Court  is  resolved  to  adopt  no  verdict 
but  a  particular  one.  In  the  case  mentioned  by  Lord 
Hardmcke,  it  would  have  been  better  if  Lord  King 
had  exercised  the  moral  courage  to  declare  so  at 
once  (<]{).]  There  can  be  no  doubt  that  the  Court  of 
Review  had  in  this  case  jurisdiction  to  supersede. 
Could  not  the  Lord  Chancellor  have  adjudicated  on 
the  matter,  in  the  face  of  the  verdict,  if  the  case  had 
come  back  to  him  after  the  trial  of  the  issue?  And 
has  not  the  Court  of  Review  an  equal  authority,  when 

(a)  4  T.  R.  670.  {h)  3  Ve«.  &  B.  42.  (c)  2  Ves.  654. 

(d)  Lord  Hardwicke,  in  alluding  to  this  case,  says,  that  the  case  was  "  twice 
or  thrice  tried  at  common  law/'  which  must  have  been  in  an  action  of  trespass 
or  replevin,  and  before  the  bill  in  equity  was  brought  to  set  the  deed  aside  for 
forgery.  Lord  King  then  directed  an  issue,  and  Lord  Hardwicke  adds/ 
"  I  believe  there  was  a  new  trial  after  that ;"  so  that  it  does  not,  with  any 
degree  of  certainty,  appear,  that  Lord  King  actually  sent  the  case  for  trial 
more  than  once ;  and  it  would  have  required  no  small  degree  of  moral 
courage  in  him  to  have  overturned,  on  the  very  first  hearing  of  a  case,  two 
or  three  previous  verdicts  of  a  jury. 
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the  act  of  parliament  (a),  which  constitutes  that  Court,        1834. 
confers  upon  it  the  same  power  and  jurisdiction  in       ^x  parte 
bankruptcy  as  was  previously  exercised  by  the  Lord     and  others. 
Chancellor  ? 

Lord  Brougham^  C.  Of  the  power,  there  is  no 
doubt,  but  it  is  only  exercised  under  very  special  cir* 
cnmstances,  such  as  a  miscarriage  of  the  jury,  or 
from  matter  collected  from  proceedings  which  were  not 
before  the  jury.  This  Court  does  not,  in  general,  ask 
the  opinion  of  a  jury,  and  afterwards  treat  it  as  a  nuU 
lity.  I  have  now  heard  enough  of  this  case,  to  decide, 
that  it  is  fit  to  be  brought  before  me  on  petition,  and 
not  on  special  case.  For  many  weeks  might  have 
elapsed,  before  the  parties  could  have  agreed  upon  the 
facts,  in  order  to  settle  the  special  case ;  and  then  all 
the  judge's  notes  on  the  trial  must  have  been  embodied 
in  the  case. 

Mr.  Stoanston,  and  Mr.  Montagu,  in  continuation. 
— The  present  case  has  been  brought  on  by  peti* 
tion,  for  the  purpose  of  obtaining  indirectly  the  opi« 
nion  of  this  Court  on  a  plain  matter  of  fact.  It  is 
not,  therefore,  the  proper  subject  of  an  appeal.  The 
question  is  purely,  whether  or  not  this  commission  was 
concerted :  and  it  is  disguising  the  question,  to  say,  that 
any  matter  of  law  is  involved  in  it.  [Lord  Broughamy  C. 
It  has  been '  said,  that  the  Court  of  Review  went 
partly  on  the  ground  that  HicJcs  was  not  examined  as 
a  witness  on  the  trial.  How  is  that  fact?  For  it  would. 
be  a  non  se^tur,  that  because  Hicks  was  not  ex* 
amined,  the  commission  must  therefore  be  superseded. 
That  would  indeed  be  rather  a  reason  for  a  new  trial.] 
When  the  petition  of  the  assignees  was  presented  for 

(a)  1  &  2  Will.  4.  c.  56.  s.  2. 
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18S4.  payment  of  their  coits^  one  of  the  Judges  of  the  Court 
Expairte  '  of  Review  asked  whether  Hicks  was  examined  at  the 
and  otiire.  t"^**^*  ^^^  declared,  that  if  he  had  not  been  examined, 
no  costs  would  be  given.  The  petition  then  stood 
over,  and  in  the  meanwhile  a  new  petition  was  pre- 
sented by  Ann  Harwood  for  a  new  trial.  The  order 
for  the  supersedeas  does  not  rest  on  the  fact  that  Hiets 
was  not  examined,  but  this  circumstance  merely  weighed 
against  allowing  the  assignees  their  costs.  On  the 
merits  of  the  case,  if  they  can  be  taken  into  consi* 
deration,  it  is  submitted  that  this  Court  will  confirm 
the  judgment  of  the  Court  of  Review,  which  is  in  fur- 
therance of,  instead  of  overruling,  the  orders  of  the 
Vice-chancellor  and  the  Lord  Chancellor. 

The  Solicitor  General,  in  reply.  The  Court  of 
Review  had  no  right,  after  the  trial  of  an  issue  which 
had  been  ordered  by  the  Lord  Chancellor,  and  at  which 
witnesses  were  examined  vivd  voce,  to  revert  to  the 
affidavits  filed  on  presenting  the  original  petition,  and 
utterly  disregard  the  verdict  given  on  the  trial  of  the 
issue.  [Lord  Broughamf  C.  If  the  Court  of  Review, 
after  looking  at  the  evidence  adduced  at  the  trial,  per^ 
ceived  that  it  would  lead  to  a  conclusion  one  way, 
though  the  jury  had  found  a  verdict  the  other  way, 
might  not  that  Court  have  done,  what  this  Court  coukl 
no  doubt  have  done  in  the  like  instance,  namely,  act 
upon  the  evidence  in  the  teeth  of  the  verdict?]  The 
Court  of  Review  has  decided  on  the  affi^pvit  of  Hicks, 
which  stated  facts  not  admissible  in  evidence,  occurring 
as  they  did  after  the  issuing  of  the  commission.  One 
of  the  Judges  also  declared  that  he  decided,  on  the 
ground  that  Hicks  was  not  examined  at  the  trial ;  when 
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it  is  plain^  that  his  evidence  vivA  voce  would  have  been 
as  inadmissible  as  his  affidavit  [Lord  Brougham,  C. 
Might  not  Hicis  have  been  produced  to  prove,  that 
the  bankrupt  had  given  a  different  account  to  him 
after  the  bankruptcy,  from  that  which  the  bankrupt 
had  sworn  to  as  having  passed  before  his  bankruptcy  ? 
This  would  have  merely  gone  to  discredit  the  bank- 
rupt's testimony,  and  would  not  have  been  substantive 
evidence  of  facts  declared  by  a  bankrupt  after  his 
bankruptcy.]  There  is  another  ground  of  appeal, 
however,  which  is  this, — that  the  Court  of  Review  has 
taken  upon  itself  to  supersede  the  commission,  when 
no  power  whatever  to  do  so  is  given  it  by  the  act  of 
parliament,  the  19th  section  of  the  act  reserving  all 
power  of  annulling  fiats  solely  to  the  Chancellor. 


18d4. 

£z  parte 

Kbts 

and  otheiB. 


Mr.  Swanston  said,  that  that  objection  was  entirely 
removed  by  the  Lord  Chancellor  confirming  the  order 
for  the  supersedeas. 

Cur.  adv.  vuU. 


Lord  Brougham,  C.  now  delivered  his  judgment  as 
foflows* — ^The  words  of  the  act,  it  is  quite  clear,  ex- 
dude  appeals  on  matter  of  fact,  and  confine  them  to 
natters  of  law  or  equity,  or  on  the  refusal  or  admission 
of  evidence.  I  am  inclined  to  think,  that  the  Court  of 
Review  has  in  the  present  instance  made  an  order  at 
vaiiance  with  the  previous  orders  of  the  Vice-Chan- 
cellor,  and  of  this  Court.  My  judgment,  however,  does 
not  turn  on  this,  although  it  may  have  influenced  me 
in  deciding  that  this  matter  might  be  brought  before 
me  otherwise  than  on  a  special  case.    It  appears,  that 


Miirch  27. 
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1834.       the  Vice-Chancellor,  after  the  nonsuit  on  the  first  trial 


Ex  parte  ^^  ^^^  issue,  refused  a  new  trial ;  and  that,  on  an  appeal 
and^oofeii.  ^^™  ^^  decision,  I  ordered  a  new  trial.  If  my  order 
was  perfectly  executed,  the  verdict  ought  to  have  been 
satisfactory;  but  if  imperfectly,  I  think  that  the  prayer 
of  the  original  petition  ought  not  to  have  been  granted; 
and  if  the  result  of  the  trial  was  unsatisfactory  to  the 
Court  of  Review,  they  should  have  ordered  a  new  trial, 
and  not  have  superseded  the  commission;  and  even 
if  the  trial  had  been  satisfactory,  that  Court  had  no 
power  to  or^er  the  supersedeas.  It  is  not  the  practice 
of  a  Court  of  Equity,  in  general,  to  decide  against  a 
verdict,  though  in  extreme  cases  the  Court  might 
certainly  so  decide ;  and  I  do  not  mean  to  deny,  that 
the  Court  of  Review  has  not  in  this  respect  an  equal 
power  with  a  Court  of  Equity.  It  is  a  material  circum- 
stance, however,  that  the  Court  of  Review  acted  on 
an  order  that  originated  in  this  Court.  Now,  that 
being  the  case,  I  think  the  further  acts  of  the  Court 
of  Review  should  have  been  grounded  on  the  order 
of  this  Court,  and  not  in  opposition  to  it.  There  is 
reason  also  to  believe,  that  the  judgment  of  the  Court 
of  Review  proceeded  on  circumstances  arising  after  the 
bankruptcy,  which  were  not  admissible  in  evidence. 
I  do  not  lay  great  stress  on  that  fact ;  still,  for  any 
thing  I  can  discover,  they  superseded  on  evidence  that 
was  not  before  the  jury,  at  the  trial. 

The  counsel  for  the  respondents  have  in  an  in- 
genious argument  endeavoured  to  show,  that  the  order 
of  the  Court  of  Review  was  reconcileable  with  the 
previous  order  of  this  Court,  and  that  that  Court  pro- 
ceeded on  the  evidence  furnished  by  the  new  trial, — 
that  they  had  a  right,  if  they  chose,  to  disregard  the 
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yerdicty — that  this  Court  might  have  been  induced  to  1834. 
supersede,  if  the  same  matter  had  been  before  it, — and  ^Tmie 
that,  consequently,  whether  the  Court  of  Review  was  ^'^." 
right  or  wrong  in  superseding,  is  a  matter  of  fact,  and 
not  of  law  or  equity,  and  therefore  not  subject  to 
appeal.  It  was  further  contended,  that  as  this  Court, 
when  the  original  petition  was  before  it,  had  the  right 
to  supersede,  so  the  Court  of  Review  had  an  equal 
right  when  the  petition  was  brought  there ;  and  that 
the  Court  of  Review  very  probably  assumed,  that  this 
Court  would  have  superseded  without  further  inquiry ; 
which  was  also  a  question  of  fact,  and  not  one  of  law. 
In  dedding,  however,  whether  or  not  the  order  made  by 
this  Court  has  been  departed  from,  I  must  not  be  influ- 
enced by  such  nice  calculations  of  possibilities  and 
probabilities ;  but  I  am  bound  to  look  at  the  state  of 
circumstances  aa  they  exist.  I  feel  myself  called  upon 
also  to  consider  this  case  in  another  point  of  view, 
without  regard  to  the  question,  whether  this  be  a 
matter  of  law,  or  fact.  By  the  19th  section  of  the 
Bankruptcy  Court  Act,  the  Lord  Chancellor  has  re- 
served to  him  the  whole  power  of  annulling  any  fiat ; 
the  Court  of  Review  has,  in  fact,  no  authority  of  itself 
to  supersede  or  annul  a  fiat,  though  it  makes  an  order 
to  that  effect ;  but  it  is  the  Lord  Chancellor,  by  whom 
the  supersedeas  is  issued ;  he  it  is,  also,  who  issues  the 
fiat ;  and  his  authority  in  this  respect  is  not  controlled 
by  any  of  the  provisions  of  the  act  of  parliament. 
The  former  power  of  the  Lord  Chancellor  is  not  taken 
away  by  the  19th  section ;  but  it  merely  gives  him  a 
new  mode  of  exercising  it,  and  declares  that  the  order 
for  annulling  a  fiat  shall  have  all  the  force  and  effect 
of  the  former  writ  of  supersedeas.     Every  thing  else 

VOL.  III.  u 
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remains  just  as  it  was,  the  Great  Seal  alone  being  left  tbe 
control  in  cases  of  supersedeas.  I  therefore  think,  that 
this  Court  is  clearly  entitled  to  entertain  the  question 
on  this  appeal;  and  that  the  order  of  the  Court  of 
Review  must  be  reversed.  I  observe  that  the  last  pe- 
tition of  Ann  Harwood  prays  for  a  new  trial ;  this,  it 
is  highly  probable,  may  still  be  ordered  by  that  Court. 


The  Order  made  was,  that  the  order  of  the 
Court  of  Review  should  be  reversed,  and  that 
the  assignees  should  be  permitted  to  take  their 
costs  out  of  the  estate.  The  costs  of  all  other 
parties  to  be  reserved. 


Ex  parte  John  Holder. — In  the  matter  of  John 

WestmimUr,  HoLDER. 

April  27, 1833.  ^^ 

A  bankrupt  did  A  HIS  was  the  petition  of  the  bankrupt  for  a  new  fiat 
Hfe-intemt  ^  ^  be  issued,  under  the  following  circumstances,  as 
:^5?:S;;;in  stated  in  the  petition. 

Erp^'hia*'  The  commission  issued  on  the  12th  February  1811, 
lastcuaimna.     directed    to   five    Commissioners    at   Hull,    four   of 

bon;  and  after 

theiai»eof       whom  were  since  dead.     The  amount  of  the  debts 

more  than 

twenty  years,     proved  Under   the   commission  was   1558iL  \\s,  6d., 

when  four  of  the 

Commissioners    upon  which  only  OHO  dividend  had  been  paid  of  3«.  6(L 

were  dead,  he      .        ,  •■        rwii       »      i  «        .  ^ 

petitioned  for  a  m  the  pound.  The  bankrupt  was,  at  the  tmie  of 
to  fresh  Com-  his  bankruptcy,  tenant  for  life  of  certain  freehold 
i^thHuignee  ^^^  copyhold  property  in  Yorkshire,  subject  to  two 
S*to  ^ir  mortgages  thereon,  one  for  350/.,  and  the  other  for 

The  Court,  un- 
der these  circumstances,  allowed  the  bankrupt  to  issue  a  new  fiat  in  the  name  of  a  creditor,  !mt 
thought  that,  after  this  concealment,  he  was  not  entitled  to  an  inquiry  against  his  assigaee. 
The  Court  will  not  take  a  trust  deed  out  of  the  possessien  of  the  bankrupt's  trustees. 
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360(ML    This  property,  which  came  to  the  bankmpt's       ^8^^- 

wife  under  her  father's  will,  was,  by  indentures  of  lease      £x  parte 

and  release,  dated  the  Ist  and  2d  March  1804,  and  a 

fine  previously  levied,  conveyed  to  trustees,  in  trast  for 

the  bankrupt  during  the  joint  lives  of  himself  and  his 

wife,  without  impeachment  of  waste, — ^with  remainder  to 

the  survivor,  without  impeachment  of  waste,  for  life, — 

with  remainder  to  the  children  of  the  marriage,  as 

therein   mentioned.     The  petitioner  stated,  that  the 

whole  of  this  property  was,  at  the  time  of  the  death  of 

the  father  of  the  bankrupt's  wife,  of  the  computed 

value  of  4000/.;  and  that  her  father  also  bequeathed  to 

her  personal  property  to  the  amount  of  4000/.,  the  half 

of  which  the  bankrupt  had,  since  her  father's  death, 

expended  in  the  improvement  of  the  freehold  property. 

By  the  same  indentures  two  several  sums  of  3000/.  and 

600/.  were  secured  to  the  trustees,  as  a  provision  for 

Mary  Ann  AngeU,  the  daughter  of  the  bankrupt's 

wife  by  a  former  husband,  upon  trust  to  permit  the 

bankrupt  to  receive  the  interest  of  the  600/.  for  the 

maintenance  of  M*  A.  Angett  during  her  minority,  and 

upon  her  attaining  twenty-one,  then  upon  trust  to  pay 

to  her  the  600/. ;  and  with  respect  to  the  3000/.,  upon 

trust  to  permit  the  bankrupt,  during  the  joint  lives  of 

himself  and  his  wife,  to  receive  the  interest  of  the  same 

for  his  own  use;  and,  after  the  death  of  his  wife,  to 

pay  the  interest  to  Mary  Ann  Angell;  and  as  to  the 

capital,  for  the  benefit  of  her  children.    In  1806  the 

bankrupt  and  his  wife,  under  a  power  contained  in  the 

deed  of  settlement,  sold  part  of  the  freehold  property 

of  the  annual  value  of  60/.,  subject  to  the  charge  of 

350/. ;  but  some  misunderstanding  having  arisen  on  the 

subject,  the  purchaser  refused  to  pay  it,  whereupon 


HOLDBR. 
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18Sd.  the  party  entided  to  the  charge  filed  a  bill  in  the  Ex- 
ExpMte  •  chequer  relating  thereto,  one  E.  Rushworth  acting  as 
attorney  for  the  plaintiffs  in  the  suit.  The  petition 
then  alleged^  that  Rushworth  purchased  from  some  of 
the  complainants  their  interests  in  the  charge  of  SSOL^ 
and  procured  assignments  thereof  to  be  made  to  him; 
that  in  1823  the  bankrupt  was  taken  up  under  an  at- 
tachment issued  against  him  in  the  suit,  and  was 
thereon  committed  to  the  Fleet  prison,  where  he  re- 
mained till  1829;  and  that  in  March  1824,  Rushworth 
procured  a  receiver  to  be  appointed  in  the  suit,  and 
that  he  had  in  fact  been  in  the  possession  of  the  rents 
and  profits  since  that  time. 

The  bankrupt  further  alleged,  that  in  January  1825 
Rushworth  prevailed  upon  R.  Keddy,  the  bankrupt's 
surviving  assignee,  to  demand  from  the  solicitor  the 
proceedings  under  the  commission,  which  Rushworth 
afterwards  got  possession  of,  and  was  appointed  the 
solicitor  under  the  commission.  That  by  indentures  of 
lease  and  release  of  the  7th  and  8th  January  1825, 
Keddy^  as  surviving  assignee,  conveyed  to  Rushworth^ 
and  his  heirs,  all  the  interest  to  which  the  bankrupt 
was  entitled  under  the  deed  of  settlement,  and  that 
Rushworth  had  ever  since  been,  and  still  was,  in  the 
possession  or  receipt  of  the  rents  and  profits  of  a  cer- 
tain part  of  the  property  situate  at  Hull  Bank.  That 
Keddyy  as  surviving  assignee,  had  previously  been  in 
possession  of  this  property,  which  consisted  of  a  valu- 
able brick  field,  and  that  during  his  possession  he  got 
from  it  upwards  of  a  million  bricks,  and  therewith  built 
himself  a  mansion  house,  and  had  never  made  any  al- 
lowance to  the  bankrupt's  estate  in  respect  thereof. 
That  Rushworth  had,  since  the  conveyance  of  these 
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premises  to  him,  used  them  as  a  brick  yard^  and  had        1833. 

made  and  sold  from  them  a  very  large  quantity  of  bricks,       „ 

for  which  he  had  not  in  any  manner  accounted  to  the      Holder. 

bankrupt's  estates,  and  that  he  paid  no  money  as  the 

consideration  for  this  purchase;  or  that,  if  he  did,  the 

same  had  never  been  accounted  for  to  the  bankrupt's 

creditors. 

The  petition  then  stated,  that  if  the  bankrupt's 
estate  had  been  duly  accounted  for,  there  would  be 
much  more  than  sufficient  to  pay  all  the  creditors 
16^.  6d.  in  the  pound,  so  as  to  make  up,  with  the  sum 
already  paid,  the  full  sum  of  SOs.  in  the  pound,  and 
also  leave  a  considerable  surplus  for  the  bankrupt. 

The  petitioner  therefore  prayed,  that  a  fiat  might 
issue  under  the  commission,  directed  to  proper  Com- 
missioners ;  and  that  Keddy  and  Rushworth  might  be 
compelled  to  account  before  the  Commissioners  for  all 
the  bankrupt's  estate  and  effects  possessed,  or  which 
they  might  have  received;  and  that  they  might  also 
be  compelled  to  join  in  all  necessary  sales  of  the  bank- 
rupt's estate  for  the  payment  to  his  creditors  of  the 
residue  of  their  debts;  and  might  be  made  to  pay  the 
costs  of  this  application. 

The  affidavits  filed  by  Keddy  and  Rushworth  denied 
many  of  the  statements  of  the  petitioner, — in  particular, 
that  Rushworth  had  been  appointed  solicitor  to  the 
commission ;  and  it  was  sworn,  that  although  Rushworth 
did  not  pay  a  sum  of  money  to  Keddy  for  the  purchase 
of  the  bankrupt's  interest  under  the  deed  of  settlement, 
yet  a  valuable  consideration  did  pass  from  him  to  Keddy 
on  that  occasion,  to  the  amount  of  50/.,  for  which  sum 
Keddy  gave  him  a  receipt.  And  it  further  appeared, 
that  the  bankrupt  had  not  mentioned  the  interest  he 
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IBS3.       took  under  the  deed  of  setdementi  when  he  passed  his 
Ex  parte      ^^  examination. 

HOLDSB. 

Mr.  Koe  appeared  in  support  of  the  petition. 


Sir  J.  Cross. — The  question  is,  in  this  case,  whether 
the  bankrupt  is  not  now  estopped  from  claiming  any 
interest  in  this  property,  haying  sworn,  in  his  last  exa- 
mination, that  he  had  no  property  but  what  he  dien 
specified. 

Mr.  Swatuton,  and  Mr.  Bethell,  for  Keddfff  the  sur- 
viving assignee.  The  foundation  for  this  petition  is 
felony  and  perjury  committed  by  the  bankrupt  himself. 
At  his  last  examination  he  well  knew  that  he  had  a  life 
interest  in  this  property,  and  yet  did  not  disclose  it  to 
his  creditors.  The  bankrupt,  therefore,  is  entitled  to 
no  relief  upon  this  petition;  but,  on  the  contrary,  it 
ought  to  be  dismissed  with  costs.  The  trust  deed,  al- 
though now  produced,  was  withheld  at  the  bankrupt's 
last  examination;  consequently  he  cannot  be  heard  on 
this  petition,  however  culpable  the  assignee  may  have 
been;  but  we  shall  show  that  he  stands  entirely  free 
from  any  imputation.  If  a  creditor,  indeed,  instead  of 
the  bankrupt,  had  presented  a  petition,  then  the  Court 
perhaps  might  have  granted  an  inquiry.  [Ershme^ 
C.  J. — It  is  a  clear  case  for  inquiry,  if  it  had  not  been 
for  the  conduct  of  the  bankrupt.]  [Sir  O.  Ro$e  con- 
curred in  that  opinion,  and  that  the  inquiry  should  be 
prosecuted  in  the  name  of  a  creditor.]  [Sir  J.  Crass 
referred  to  Ex  parte  Harrison  (a),  which  determined 

(a)  Buck,  246. 
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thai  the  bonkrapt  himsdf  could  not  petition  for  an        18S3. 
inquiry  as  to  the  management  of  the  estate,  if  he  had      ^TautB 
not  a  pecuniary  interest  therein.]      From   what  has      Holobi. 
now  appeared,  Mr.  Keddy  ¥dll  feel  bound  to  prosecute 
some  inquiry ;  and  will  be  very  gladi  if  the  Court  will 
enable  him  to  do  so. 

Mr.  Bacon  appeared  in  behalf  of  Riuhtoorthf  and 
contended  that  he  was  not  within  the  jurisdiction  of 
that  Court. 

Erskinb,  C.  J. — ^The  Court  will  make  no  order  yet 
on  that  point, 

Mr.  Koe,  in  reply,  insisted  that  it  was  a  fraud  in 
Keddy  to  sign  a  receipt  for  50/.,  when  he  never  actually 
received  a  farthing,  as  a  consideration  for  the  sale  of 
the  property  to  Ruskworth, 

Sir  G.  Rose. — The  bankrupt  may  go  to  the  Bank- 
rupt Oflice,  and  issue  a  new  fiat  in  the  name  of  a  cre- 
ditor* 

Sir  J.  Cross. — I  feel  a  difficulty  in  authorizing  the 
bankrupt  to  seek  out  a  creditor  to  sue  out  the  fiat, 
after  the  case  of  Ex  parte  Lawe^  in  the  matter  of 
Aaron  (i).  It  seems  to  roe,  that  the  better  plan  is  to 
call  a  meeting  of  the  creditors,  in  order  that  they  may 
have  an  opportunity  of  knowing  the  state  of  their 
affiurs  under  this  bankruptcy. 

(6)  1  Deac.  &  Chit.  137. 
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IS$3.  Erskine,  C.  J. — The  bankrupt  having  some  interest, 

^~^      I  think  that  he  is  the  proper  person  to  select  some 
Holder,      creditor  to  issue  the  renewed  fiat. 

Mr.  Swamton  then  applied  to  the  Court  to  impound 
the  deed  of  settlement,  which  had  been  produced  in 
support  of  the  petitioner's  case. 

The  CoURTi  however,  said  that  they  could  not  take 
the  deed  out  of  the  hands  of  the  trustees ;  and  finally 
pronounced  the  following  order : — ^That  the  bankrupt 
should  be  at  liberty,  within  one  month,  to  sue  out  a 
fiat  in  the  name  or  names  of  any  one  or  more  of  the 
creditors  who  had  proved  their  debts  under  the  com-, 
mission,  to  be  directed  to  a  London  commissioner  ; 
and  that  after  the  issuing  of  such  fiat  the  creditors 
should  proceed  to  the  choice  of  a  new  assignee,  or 
assignees,  in  the  room  of  the  one  who  was  dead ;  but 
that  Keddy  and  Rushworth  should  be  restrained  firom 
voting,  or  in  any  way  interfering,  in  such  choice ;  with 
liberty  to  any  party,  or  to  the  assignees  when  chosen, 
to  apply,  and  reserving  further  directions  and  costs. 
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1833. 


£x  parte  Brees. — In  the  matter  of  Smith. 


Wutmiruter, 

In  this  case  a  petition  had  been  presented  by  a  ere-       ^^ 

^  m  >/  van  ^I.  • 

When  the  onus* 

ditor,  prajring^  that  he  might  call  a  meeting  of  the  Com-  siou  to  prove  a 

•     •  1  1      *  •  11  11        <^®^'  proceeds 

misaoners  to  enable  him  to  prove  a  debt^    and  that  from  a  creditor's 
the  payment  of  a  dividend  might  be  stayed  in  the  "ZlT^}'^ 
meantime.    The  fiat  issued  last  December^  and  at  the  ^^  be^tayed,^'^ 
meeting  to  take  the  bankrupt's  last  examination  the  toproieSn^te* 
petitioner  applied  to  prove  for  the  sum  of  569/. ;  but  ^®^' 
the  proof  was  rejected  by  the  Commissioners,  on  the 
ground  that  S70/.  of  this  sum  was  objectionable.    The 
petitioner  now  proposed  to  abandon  that  part  of  his 
debt,  and  to  prove  for  the  residue.    No  meeting  of  the 
Commissioners  had  taken  place  after  the  bankrupt's 
last  examination  until  the  19th  of  the  present  month  of 
April,  when  the  dividend  was  declared ;  but  the  peti- 
tioner stated,  that  he  did  not  know  of  this  meeting,  and 
was  therefore  unable  to  prove  his  debt  at  it.     The  pe- 
tition had  been  answered  for  the  7th  of  May. 

Mr.  Swansiony  on  behalf  of  the  petitioner,  now  ap- 
plied to  the  Court  for  an  order  that  the  payment  of 
the  dividend  might  be  stayed  until  the  petition  was 
heard.  He  said,  that  the  assignees  had  received  no- 
tice of  this  application,  and  that  it  was  made  on  the 
urgency  of  the  case ;  as  there  might  be  no  fund  left  to 
pay  any  dividend  to  the  petitioner,  who  was  willing  to 
indemnify  the  estate  of  the  bankrupt  against  the  ex- 
penses of  this  order,  and  of  any  additional  meeting 
that  might  be  necessary  to  enable  him  to  prove  his  debt. 

The  Court,  however,  refused  to  grant  any  order  to 
stay  the  dividend,  saying,  that  the  petitioner  ought  to 
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1833.        have  inquired,  after  the  rejection  of  his  proof,  when  the 
^]~^      next  meeting  of  the  Commissioners  would  take  place ; 
BxBu.       ju,  j  ^i^  fjj^  other  creditors  ought  not  to  be  delayed 
in  receiving  their  dividends,  by  reason  of  his  lacha. 


WitlminiUr, 

AjfrU  30,  Ex  parte  Drake. — In  the  matter  of  Drake. 

1834.  '^ 

Before  a  motion  IN  this  case  the  bankrupt,  who  was  living  abroad^  had 

is  made  that  , 

the  petition  of  petitioned  to  supersede  the  fiat,  on  the  ground  of  a 
a  supenedeas     deficiency  in  the  legal  requisites  to  sustain  it 

shall  be  dis- 
missed, on  the 

w^out^Mte  Mr.  Whitmarsh,  on  behalf  of  the  petitioning  ere- 
ihecS^thl  ^^'  °^^  moved,  that  the  Court  would  order  the 
respondent        petition  to  be  dismissed,  on  an  affidavit  that  the  bank- 

shoald  serve  the  '^ 

bankrupt's  agent  nipt  was  out  of  the  jurisdiction  of  the  Court,  and  that 

with  notice  of 

the  motion,        he  had  already  set  at  defiance  an  order  of  the  Court 

having  pre- 

viousiv  obtained  previously  made  in  this  bankruptcy. 

an  oroer  that 
service  on  the 

good  service.  ^^  G.  RosE* — Have   you  obtained  any  order,  that 

service  of  the  notice  of  this  motion  on  the  bankrupt's 
agent  should  be  good  service?  For  the  bankrupt 
himself,  or  some  one  on  his  behaL,  should  certainly  hare 
notice  of  this  application. 


Mr.  Whitmarsh  having  stated  that  no  such  order 
had  been  obtained. 

The  Court  made  an  order  to  that  effect ;  and  that 
the  motion  might  be  renewed  after  the  notice  was 
served  on  the  bankrupt's  agent. 
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Ex  parte  Fairlie,  Bonham  &  Co.— In  the  matter  of       18SS. 

Joshua  Wood.  We^tii^er, 

1  His  was  a  petition  to  prove  two  acceptances  of  the 
bankrupts,  amounting  to  the  sum  of  15,789/.  128.  Gd.,  cochin^  to 
the  proof  on  which  had  been  rejected  by  the  Commis-  ^hi^haimail 
sioners  under  the  followinsc  circumstances.  P"*  ®^.??  P™* 

^  was  paid  in 

On  the  21st  September  1825,  the  petitioners,  through  ^^^^^  ^ 
the  agency  of  their  broker,  James  Wilkinson^  con-  t^o  ^^^  at  four 

months,  but  the 

tracted  to  sell  to  one  John  Woody  the  brother  of  the  cochineal  was 

,     -^  to  remain  in  the 

bankrupt,  100  bags  of  cochineal,  for  17,528/. ;  of  which  hands  of  F.  & 
sum  2000/.  was  to  be  paid  by  a  bill  payable  at  four  for  the  payme^ 
nonths,  and  the  remainder  at  the  end  of  four  months.  The  bills  not 
and  before  the  delivery  of  the  cochineal.    Instead  of  ^^^j^nW^ 
a  bill,  however,  the  2000/.  was  paid  in  cash  to  the  J^^^^The^bills 
petitioners,  they  allowing  the  usual  discount ;  and  two  ^7^  y  ^^' 
bills  were  given  for  the  remainder  of  the  purchase-  TT.,  for  which 

*  no  consideration 

money,  both  of  which  were  drawn  by  Jofm  Wood  upon  was  given  to 
WiOcinson,  and  payable  four  months  after  date.    The  acceptor.   Be- 
cochineal  was  not  delivered  to  John  Wood,  but  re-  fell  due,  both 
mamed  in  the  hands  of  the  petitioners  as  a  security  jothtia  W.,  be- 
for  the  payment  of  the  remainder  of  the  purchase-  ^the  price  of 
money,  pursuant  to  the  terms  of  the  contract.     The  f;2Sen°so  much 
bills  were  not  paid  when  they  became  due,  upon  which  ^a^F.'&'^o.* 
the  petitioners  pressed  John  Wood  to  provide  for  the  f/^^'*^*  *°^^ 
payment  of  the  residue  of  the  purchase-money,  inti-  third  of  the 
matins  their  intention,  in  case  the  same  was  not  ef-  John  w,  had 

®  ^  ^  ^  bought  it,  and 

fected,  to  sell  the  cochineal  towards  the  satisfaction  of  they  then  proved 

,  for  the  dm- 

their  claim.    In  consequence  of  this  application,  John  ciency  under 
Wood,  on  the  17th  March  1826,  sent  the  petitioners  mission.*  Held, 
two  bills,  each  dated  24th  February  1826,  and  pay-  alsoar^htto 
able  four  months  after  date,  for  the  sum  of  7894/.  ISs.Sd, ;  a^^Qt  of  the 

two  bills  under 
Jotkua  W,%  commission,  without  deducting  the  proceeds  arisbg  from  the  tale  of  the  cochineal. 


L 
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1833.  which  bills  were  drawn  by  John  Wood  upon  and  ac- 
£jj^^rte  cepted  by  the  bankrupt,  Joshua  Wood,  and  indorsed 
a^o^en  ^y  ^i^^^^^*  Upon  receiving  these  two  bUls,  the 
petitioners  delivered  up  the  two  former  ones.  Before 
the  two  last  bills  became  due,  on  the  6th  May  1826, 
a  commission  of  bankruptcy  issued  against  Joshua 
Wood,  and  on  the  15th  June  1826  a  commission  was 
issued  against  John  Wood,  The  two  last  bills  there- 
fore being  both  dishonoured  when  they  fell  due,  the 
petitioners,  on  the  1st  May  1837,  applied  to  prove 
ihem  under  the  commission  against  Joshua  Wood,  the 
acceptor ;  when  the  Commissioners  rejected  the  proof, 
on  the  ground  that  no  consideration  passed  from  John 
Wood,  the  drawer,  to  Joshua  Wood,  the  acceptor,  and 
that  previously  to  any  proof  being  admitted,  the  peti- 
tioners ought  to  give  up  the  cochineal.  The  petitioners 
then  procured  the  cochineal  to  be  valued  by  a  sworn 
broker  at  the  market  price  of  the  day,  and  attended 
on  the  6th  July  1827  to  prove  for  the  difference  under 
John  Wood^s  commission,  whose  assignees  agreed  that 
the  petitioneirs  might  take  the  cochineal  at  the  estimated 
value,  and  prove  for  the  deficiency  between  that  value 
and  the  amount  of  the  balance  of  the  purchase-money, 
and  they  were  accordingly  admitted  to  prove  under 
John  Wood^s  commission  for  4655/.  19«.  Qd*  On  the 
23d  February  1832  the  petitioners  sold  the  cochineal, 
which  produced  only  4d69/.  0^.  Zd,,  and  there  re- 
mained then  due  to  them,  in  respect  of  the  original 
purchase-money,  a  balance  of  10,820/.  12«.  4id, 

The  petitioners  therefore  prayed,  that  they  might  be 
declared  entitled  to  prove  the  two  acceptances  under 
Joshiia  Wood's  commission,  amounting  together  to 
15,789/.  12s.  6d*,    without  deducting  therefrom   the 
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proceeds  of  the  cochineal;  and  that  they  might  be        1^33. 
declared  entitled  to  receive  dividends  on  suchproof,      jjx  parte 
until  they  should  by  means  thereof,  and  of  any  divi-     ajd  otheji. 
dends  or  payment  which  might  be  received  by  them, 
under  John  WoocCs  commission,  or  from   WiUcinsony 
have  been  fully  satisfied  the  amount  of  the  balance 
due  to  them  of  10,820/.  IZs.  4c/.     Or,  in  case  the 
Court  should  think  that  the  petitioners  were  not  en- 
tided  to  prove  for  the  full  amount  of  the  acceptances, 
then  the  petitioners  prayed  that  they  might  be  at 
liberty  to  prove  for  the  10,820/.  12«.4c/.,  and  that  they 
might  be  paid  the  costs  of  their  application  out  of  the 
bankrupt's  estate. 

In  answer  to  these  statements  of  the  petitioners, 
Joshua  Wood  made  an  affirmation,  in  which  he  de- 
posed, that  when  his  brother,  John  Woody  applied  to 
him  to  accept  the  two  bills,  he  represented  to  him  that 
it  was  for  the  accommodation  of  the  petitioners,  and 
that  he  would  not  be  called  upon  to  answer  them,  and 
that  he  never  received  any  consideration  whatever  for 
his  acceptances. 

John  Wood  also  made  an  affidavit,  in  which  he  swore 
that  Wilkinsonj  the  broker,  who  entered  into  the  con- 
tract for  the  purchase  of  the  cochineal,  wrote  him  word 
that  it  was  agreed,  tiiat  after  the  payment  of  SOOO/. 
he  was  to  be  at  liberty  to  postpone  payment  of  the  re- 
mainder of  the  purchase-money  to  such  period  as 
should  be  convenient  for  him,  on  condition  of  paying 
interest  for  the  same.  That  on  the  24th  November 
18S5  Wilkinson  applied  to  the  deponent  to  draw  the 
first  two  bills  on  Wilkinson^  the  latter  assuring  him, 
that  the  petitioners  would  provide  him,  Wilkinson^  with 
the  means  of  paying  the  bills ;  and  that  the  deponent 
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183S.  drew  them,  not  with  the  intention  of  paying  the  le- 
£~^  maining  purchase-money,  but  as  accommodation  bills, 
Fairlie  i^nii  without  any  expectation  of  being  called  upon  to 
make  good  the  same*  That  being  requested  by  fVil- 
kinson  to  extend  the  accommodation  to  the  petitioners, 
but  not  in  payment  of  the  remaining  purchase-money, 
the  deponent  applied  to  his  brother,  Joshua  Woody  to 
join  him  in  such  accommodation;  and  that  he  then 
drew  upon  his  brother  the  two  last-mentioned  bilk, 
who  accepted  them  without  any  consideration  pasnng 
between  them. 

Mr.  Swanston,  and  Mr.  G.  Richards^  in  support  of 
the  petition.  The  two  bills  were  accepted  by  Joshua 
Woody  as  a  surety  for  his  brother  John  Woody  in  order 
to  secure  to  the  petitioners  the  balance  remaining 
unpaid  of  the  price  agreed  to  be  paid  for  the  cochineal. 
The  petitioners,  therefore,  having  received  no  part  of 
that  balance,  have  a  right  to  prove  under  Joshua 
Wood^s  commission  for  the  whole  amount  of  these  two 
bills. 

Mr.  Montagu,  for  the  assignees  of  Joshua  Wood. 
The  question  is,  what  was  the  original  contract  entered 
into  by  Wilkinson^  who  acted  as  the  broker  both 
of  the  petitioners  and  of  John  Wood.  Now,  it  appears, 
that  on  the  Slst  September  18125,  which  was  the  very 
day  on  which  Wilkinson  entered  into  the  contract  with 
the  petitioner,  he  wrote  word  to  John  Wood  that  the 
understanding  was,  that  he  was  to  have  what  further 
time  might  be  wanted  for  the  payment  of  the  remainder 
of  the  purchase-money,  by  paying  interest  at  the  rate 
of  51.  per  cent.    This  was  proposed  and  understood  by 
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WUUnsam,  who  continued  the  agent  of  the  petitioners       1333. 
in  this  transaction.  iT^uie 

Fairlib 


Mr.  Stoansion  was  not  called  upon  to  reply. 

E&SKINB,  C.  J. — There  does  not  appear  in  this  case 
to  be  any  agency  of  fVilkinson  on  the  part  of  FairUe^ 
Bonham^  &  Co.*  after  the  contract  for  the  sale  of  the 
cochineal.  But  even  if  he  is  to  be  considered  as  their 
agent,  his  letters  to  John  Wood  amount  to  nothing 
more  than  holding  out  an  expectation  that  Fairlie 
&  Co.  might  be  induced  to  extend  some  indul- 
gence to  John  Wood,  as  to  the  payment  of  the  re- 
mainder of  the  purchase-money.  There  is  no  ground 
whatever  for  saying,  that  these  bills  were  ^ven  by  the 
bankrupt  for  the  accommodation  of  Fairlie  &  Co.;  on 
the  contrary,  the  fact  isj  that  they  were  bills  given  for 
the  accommodation  of  his  brother  John  Wood,  and 
were  to  be  handed  over  by  him  to  Fairlie  &  Co,  in 
payment  for  the  cochineal. 

Sir  J,  Cross. — The  expression  in  Wilkinson*s  letter 
to  John  Wood,  that  he  was  to  have  what  further  time 
might  be  wanted  for  the  payment  of  the  remainder  of 
the  purchase^noney,  by  paying  interest  at  the  rate  of 
5L  per  cent.,  is  satisfied  by  the  dishonour  of  the  two 
first  bills,  and  by  taking  two  renewed  bills  in  their  stead, 
payable  at  an  extended  date. 

Sir  6.  Ross. — ^The  terms  of  the  letters  written  to 
John  Wood,  both  by  Fairlie  &  Co.  and  Wilkinson, 
show  very  plainly  that  Fairlie  &  Co.  were  giving,  not 
reeeimig,  accommodation. 


and  others. 
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1833. 

Ex  parte 

Fairlib 

and  others. 


Mr.  Montagu  then  contended  that  the  petitioners 
were  not  entitled  to  costs,  as  the  petition  was  against 
a  decision  of  the  Commissioners. 


The  Court,  however,  thought  that  as  the  point 
taken  in  the  argument  was  not  made  before  the  Com- 
missioners, the  costs  should  come  out  of  the  estate. 

The  Order  was  therefore  made  as  prayed. 


Wettminstir, 
May  22. 

The  Court  will 
not  interfere*  on 
the  application 
of  the  assignees, 
to  sanction  an 
arrangement 
made  by  them 
for  the  satis- 
ftction  of  a 
claim  of  the 
bankrupt's  wife. 
The  assignees 
must  use  their 
own  discretion. 


Ex  parte  James  and  others. — In  the  matter  of 

Jerratt. 

Mr.  J.  R  USSELL  applied  to  the  Court  for  an  order, 
referring  it  to  the  Commissioner  to  sanction  the  as- 
signees in  adopting  an  arrangement  which  they  had 
made,  with  respect  to  the  claim  of  the  bankrupt's  wife 
to  a  certain  sum  of  money,  tO'  which  she  was  in  eqmty 
entitled.  An  order  of  this  kind,  he  said,  would  at 
once  stay  all  further  proceedings,  which  the  wife  might 
be  induced  to  take  in  support  of  her  claim ;  and  if  she 
was  compelled  to  file  a  bill  in  equity,  the  probability 
was,  that  the  whole  sum  would  be  swallowed  up  in  the 
expenses  of  the  suit ;  whereas  all  parties  now  agreed 
to  the  present  proceeding. 

The  Court,  however,  thought  that  it  ought  not  to 
interfere  on  the  present  occasion.  For  although,  as  a 
Court  of  Equity,  it  could  undoubtedly  entertain  the 
question,  if  all  the  proper  parties  were  before  it,  yet  as 
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no  adverse  party  appeared^  the  assignees  must  use 
their  own  discretion.  The  assignees  were  not  brought 
here,  but  voluntarily  came  forward,  as  it  appeared^  for 
the  purpose  of  confirming  their  acts  by  an  order  of 
this  Court ;  which  was  rather  a  novel  and  expensive 
way  of  procuring  a  legal  opinion,  when  they  ought  to 
be  guided  by  the  advice  of  their  own  counsel.  The 
Court  was  never  accustomed  to  interfere  with  assignees, 
in  their  distribution  of  the  lEunds  belonging  to  a  bank- 
rupt's estate,  except  there  were  adverse  interests,  or 
angry  litigation,  or  the  assignees  had  been  guilty  of 
some  default. 

Order  refused. 


1833. 

£x  parte 

James 

and  others. 


Ex  parte  Barnard. — In  the  matter  of  Skinner. 

In  this  case  three  policies  of  life  insurance  had  been 
deposited  vrith  the  petitioner,  by  way  of  equitable  mort- 
gage. The  petitioner's  debt  amounted  to  16,000/.,  and 
the  policies  were  only  valued  at  500/. 

Mr.  MontagUf  for  the  petitioner,  having  obtained 
the  usual  order  for  a  sale  of  these  policies,  and  for 
leave  to  bid; 


Southampton 

Buildingt, 

July  2. 

Under  what  cir- 
cumstanoes  a 
reserved  bidding 
refused  to  assig- 
nees, on  the  sale 
of  property 
under  an  equit- 
able mortgage. 


Mr.  SwansioHy  for  the  assignees,  applied  to  the  Court 
that  they  might  be  allowed  to  fix  a  reserved  bidding. 
Although  the  application  was  resisted  by  the  petitioner, 
yet  it  was  competent  to  the  Court  to  exercise  a  discre- 
tion on  the  subject,  and  see  that  the  property  was  not 
thrown  away. 

VOL.  III.  x 
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IBSS. 

Ex  parte 
Barnard. 


Mr.  Montagu  contended,  that  the  assignees  were 
entitled  to  no  reserved  bidding  in  this  case,  unless  they 
chose  to  pay  the  petitioner's  debt;  for  assignees  have 
no  right  to  interfere  with  a  mortgagee,  except  to  redeem. 
To  allow  a  reserved  bidding  by  the  assignees  would 
enable  them  to  prevent  the  sale  of  the  property  alto> 
gether,  by  fixing  an  unreasonable  sum.  In  Sir  Oeorge 
Duckett's  bankruptcy  (a)  a  similar  application  was  re- 
fused, unless  the  assignees  undertook  to  pay  the  mort* 
gagee  his  principal,  interest,  and  costs. 


The  Court  said,  that  they  could  not  in  this  instance 
allow  any  reserved  bidding  to  the  assignees;  that  if 
they  wished  actually  to  bid  for  this  property,  they  might 
have  permission  to  do  so;  but  that  they  must  abide  by 
their  bidding. 

(a)  See  pott,  297. 


Wettmiruter, 
Juue  6. 

Under  the  6 
Geo,  4.,  c.  16, 
s.  96,  the  Couit 
have  a  general 
power,  upon  pe- 
tition, to  direct 
the  proceedings 
to  be  entered  of 
record. 


Ex  parte  Thomas.— In  the  matter  of  Thomas. 

X HIS  was  a  petition  of  the  bankrupt  to  inrol  the  pro- 
ceedings under  a  commission  which  had  been  issued 
against  him,  and  afterwards  superseded;  his  object 
being,  to  have  them  produced  upon  the  trial  of  a 
party  whom  he  had  indicted  for  perjury,  the  trial  for 
which  had  already  been  put  ofi^,  to  enable  the  bank- 
rupt to  produce  the  record  of  the  commission  and  the 
proceedings  under  it  in  evidence.  The  commission 
issued  on  the  11th  October  1831,  and  in  November  fol- 
lowing the  bankrupt  petitioned  the  Lord  Chancellor  to 
supersede  the  commission.     This  petition  was  heard  in 
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March  IS32  before  the  Vice -Chancellor;  when  all        ISSS. 
order  was  made  that  the  bankrupt  should  bring  an  ac-       ETpatte 
tion  of  trover  against  his  assignees.    The  action  came       I'^'oxAt. 
on  for  trial  in  May  last,  when  a  verdict  was  found  for 
the  bankrupt  I  and  the  commission  had  been  superseded 
in  consequence  of  such  verdict. 

Mr*  Montagu  appeared  in  support  of  the  petition, 
which  he  said  was  rendered  necessary  by  the  refusal  of 
the  solicitor  to  produce  the  proceedings  at  the  trial. 

Mr.  MontOy  contra.  The  question  is,  whether  the 
proceedings  under  a  commission  of  bankrupt  can  be 
recorded  after  the  commission  has  been  superseded. 
The  first  enstctment  upon  this  subject,  in  the  5  Geo^  @. 
c.  SO.,  appears  to  have  had  for  its  object  the  protection 
of  purchasers;  for  the4lBt  section  of  that  statute,  after 
reciting  that  the  proceedings  '^are  most  commonly  kept 
by  such  persons  as  clerks  or  secretaries  to  the  commis- 
sioners, and  by  reason  of  the  death  of  such  clerks  or 
secretaries  are  many  times  lost  and  mislaid,  by  means 
whereof  such  persons  as  have  or  may  purchase  any 
messuageSj  lands,  S^c,  may  be  disabled  to  make  out 
their  right  and  title  to  the  same,'  then  proceeds  to  de- 
clare that  the  proceedings  may  be  entered  of  record. 
Then  the  subsequent  statute  of  6  Geo,  4.  c.  16.  s.  95.y 
which  enables  the  Lord  Chancellor  to  appoint  an  oiBce 
for  registering  proceedings  in  bankruptcy,  expressly 
refers  to  the  provision  in  the  former  act;  and  therefore 
the  following  section,  the  96th,  which  empowers  him  to 
direct  any  proceedings  to  be  entered  of  record,  may  have 
been  intended  also  to  refer  to  the  enactment  in  the 
previous  statute  of  the  6  Geo.  S.,  and  to  relate  only  to 
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1833. 

£x  parte 
Thomas. 


the  protection  of  purchasers.  But  when  a  commission 
is  superseded^  as  is  the  case  in  the  present  instance^  no 
question  can  possibly  arise  as  to  the  protection  of  pur- 
chasers. In  the  case  of  Ex  parte  Warren  (a),  Lord 
JEldon  ordered  the  proceedings  to  be  merely  deposited 
with  the  secretary  of  bankrupts,  for  the  purpose  of 
being  produced  at  an  approaching  trial. 


The  Court,  however,  thought  that  under  the  6  Geo. 
4.  c.  16.  s.  96.,  they  had  a  general  power,  upon  peti- 
tion, to  direct  the  proceedings  to  be  entered  of  record; 
and  therefore  ordered  them  to  be  deposited  by  the  so- 
licitor with  the  proper  officer  for  that  purpose;  and 
that  the  costs  of  the  appearance  of  the  respondent  on 
this  petition  should  be  paid  by  the  petitioner. 

(a)  1  Rose,  276. 


W»stmiruter, 
Jun$  5. 

The  Court  will 
not  interfere  be- 
tfveen  two  ad- 
verse claim- 
ants,— one 
claiming  as 
equitable  mort- 
gagee, and  the 
other  under  a 
prior  lease  made 
by  the  bankrupt 
of  the  same 
properhr,— 
when  the 
estate  of  the 
bankrupt  has  no 

interest  in  the 
question. 


Ex  parte  Clement  Royds. — In  the  matter  of 

William  Robinson. 

This  was  the  petition  of  a  creditor  claiming  to  be  an 
equitable  mortgagee  of  leasehold  property  of  the  bank- 
rupt, under  the  following  circumstances. 

On  the  19th  September  1831,  the  bankrupt,  being 
indebted  to  the  petitioner  in  a  large  sum  of  money,  de- 
posited in  his  hands  a  lease,  for  ninety-nine  years,  of 
certain  land  and  buildings,  together  with  an  assignment 
of  such  lease  to  the  bankrupt, — and  also  another  lease, 
granted  to  the  bankrupt,  of  some  other  property,  for 


ROYDS. 
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the  term  of  seventy-eight  years.  On  the  21st  June  ISSS, 
1832  the  fiat  was  issued,  and  shortly  afterwards  the  £z  parte 
petitioner  discovered  that  the  bankrupt  had,  long  pre- 
vious to  the  deposit  of  these  deeds,  granted  three  sub- 
leases of  various  portions  of  the  property  comprised  in 
the  first-mentioned  lease  to  William  Stephens^  James 
Gibson,  and  Mary  Greenwood,  for  the  remainder  of 
the  term.  The  petitioner  alleged,  that  the  lease  to 
Mary  Greenwood  was  granted  by  the  bankrupt  without 
a  bond  fide  consideration;  and  was  set  up  by  her  after 
his  bankruptcy  for  the  purpose  of  defrauding  the  peti- 
tioner. 

The  petitioner  prayed,  that  the  assignees  might  be 
ordered  to  liquidate  the  petitioner's  debt,  and  secure  to 
him  the  full  benefit  of  his  equitable  mortgage;  or 
if  the  Court  entertained  any  doubts  with  respect  to  the 
validity  of  the  sub-leases  granted  by  the  bankrupt  to 
Mary  Greenwood^  that  an  issue  might  be  directed  to 
try  the  validity  of  such  lease. 

In  answer  to  the  allegations  contained  in  the  peti- 
tion, it  was  stated  in  the  affidavits  of  the  assignees,  and 
of  Mary  Greenwood,  that  part  of  the  debt  due  from 
the  bankrupt  to  the  petitioner,  amounting  to  3600/., 
had  been  secured  to  the  petitioner  by  Mary  Green- 
wood:  and  that  2000/.  had  been,  since  the  bankruptcy, 
paid  by  her  in  part  satisfaction  of  such  debt.  That 
the  bankrupt  had,  for  ten  years  past,  acted  as  the  agent 
of  Mary  Greenwood;  and  that  she  was  the  just  and 
lawful  holder  of  the  land  and  buildings  in  the  sub- 
lease mentioned,  and  had  advanced,  for  the  erection  of 
the  buildings,  1600/.;  and  that  such  lease  had,  ever 
since  the  making  thereof,  been  in  her  possession. 
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18  da.  Mn  Swauiion,  and  Mr.  Quin^  appeared  in  support 

E,p^rt«      ^f  ^he  petition*  and  stated  that  as  Miss  Greenwood  bad 
^^^^'       proved  a  debt  under  the  fiat^  she  was  not  a  stranger  to 
the  proceedings  under  it,  and  therefore  could  not  ob- 
ject to  the  jurisdiction. 

Mr-  Chilly  for  the  assigneesi  stated,  that  if  it  should 
appear  to  the  Court  that  the  petitioner  was  entitled  to 
an  equitable  mortgage  on  the  property  in  questioUj  the 
assignees  had  no  objection  to  the  mortgage  debt  being 
liquidated  in  the  ordinary  manner;  but  that  they  ob- 
jected to  being  made  parties  to  the  trial  of  any  issue, 
which  was  sought  by  the  petitioner  for  his  own  benefit, 
and  which  would  not  tend  in  the  slightest  degree  to 
the  benefit  of  the  bankrupt's  estate. 

Mr.  TwisSi  and  Mr.  Rogers^  for  Maty  Qreemooody 
the  sublessee,  relied  on  the  case  of  Ex  parte  AlU" 
8on,{a)  which  appeared  to  be  nearly  parallel  to  the  pre- 
sent. In  that  case,  the  bankrupt  had  deposited  with 
A*  the  title-deeds  of  premises,  which  he  had  previously 
mortgaged  to  R,  and  Co. ;  and  after  his  bankruptcy  it 
was  agreed  between  these  two  parties,  and  the  bank- 
rupt's assignees,  that  the  assignees  should  sell  the  pre- 
mies, and  apply  the  proceeds  in  payment  of  R.  &  Co. 
and  A.  The  solicitor  of  the  bankrupt  claimed  a  lien 
by  deposit  of  the  title-deeds  of  the  premises  prior  to 
A.  \  and  it  was  held,  that  there  was  no  jurisdiction  in 
bankruptcy  to  determine  the  priority  of  lien  between 
A*  and  the  petitioner,  and  that  A-  was  not  precluded 
from  objecting  to  the  jurisdiction,  by  filing  affidavits  as 
to  the  merits.    The  grounds  of  the  Vice-chancellors 

(«)  1  G.  &  J.  210. 
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judgment  in  that  case  were,  that  the  question  raised  by 
the  petition  was  one  in  which  the  estate  of  the  bank- 
rupt had  no  interest;  for  that  it  was  quite  immaterial 
to  his  general  creditors,  whether  the  surplus  produce 
of  the  property  mortgaged  was  appUed  to  pay  the  par- 
ticular debt  of  A.i  or  the  particular  debt  of  the  peti- 
tioner. 
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BOYDS. 


The  Court,  upon  the  authority  of  the  case  cited,  as 
well  as  upon  the  facts,  dismissed  the  petition,  with 
costs. 


Ex  parte  Ellis. — In  the  matter  of  Sir  Georoe 

DucKETT  and  others. 

xHIS  was  a  petition  of  the  assignees  for  an  order  to 
enable  them  to  make  a  reserved  bidding  at  the  sale 
of  an  estate  belonging  to  the  bankrupt,  Sir  George 
Duckett^  which  had  been  mortgaged  for  48,000/.,  but 
the  equity  of  redemption  of  which  had  been  valued  at 
63,000/. 


Wttimnster, 
June  9. 

A  reserved  bid- 
ding allovred  to 
assignees,  on 
the  sale  of  an 
estate,  which 
had  been  mort- 
gaged by  the 
bankrupt. 


The  Court  made  the  Order  as  prayed,  the  assig- 
nees undertaking  to  pay  the  mortgagee  his 
principal,  interest,  and  costs,  (a) 

^•)  See  Ex  parU  Barnard,  anU,  p.  291. 
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1833. 


Ex  parte  Robert  Millington,  and  William  Milkes 

W&tminsterf 

June  6,  and         MiLLiNGTON. — In  the  matter  of  James  Hudson, 

December  12. 

Where  sums  of  XHIS  was  the  petition  of  creditors,  claiming  to  be 

money  ad- 

vanced,  andto    mortgagees  of  an  estate  of  the  bankrupt,  for  a  re- 

be  advaDced 

are  secured  by  vcrsal  of  the  judgment  of  the  Commissioners,  who  had 
of  the  dealings  refused  to  direct  a  sale  of  the  mortgaged  property,  on 
plated^by^Se  ^^^  ground  that  part  of  the  debt,  secured  by  the  mort- 
S'^thTsS?'  gage^  ^eed,  was  tainted  with  usury.  The  facts,  as 
whoU^ofd  as  ^^^^^^  ^^  *^*®  petition,  were  as  follows : — 
a  security,  al-        The  petitioners  were  general  merchants  at  Manches- 

though  the  legal  *  " 

debt  is  not  im-    ter,  and  tha  bankrupt  had  been  a  calico  printer  at  Roch- 

peacneii. 

A.  employs     dale.   In  the  year  1826  the  petitioners  lent  the  bankrupt 

B,  as  a  calico 

printer,  and  be-  1000^.,  and  in  1832  an  additional  sum  of  3000Z.,  making 

lore  the  ac»  * 

counts  for  print-  1"  the  wholc  4000/.  When  the  first-mentioned  sum  of 
from  tim™to  "^'  1000/.  was  advanced,  the  bankrupt  delivered  to  the  pe- 
him  various  ^  titioners  the  lease  of  a  certain  farm  and  print  works  as  a 
ch^gfnSm?'  P^^^g®  ^^^  securing  to  them  the  repayment  of  the  1000/., 
^tlf  1  / 'iT*^^***  ^"^  ^^^  ®"^^  other  sums  of  money  as  the  petitioners 
cent,  as  a  trade  ini<rht  afterwards  advance  on  account  of  the  bankrupt, 

premium,  which        ^  '^ 

It  was  custom-    or   in  which   the   bankrupt   might   become  indebted 

ary  for  persons 

in  the  same       to  them  on  any  account  whatever.     The  petitioners 

trade  to  take 

under  the  like  employed  the  bankrupt  to  print  calicoes  for  them,  and^ 

ii.  was  also  in  before  his  printing  account  became  due,  frequently  ad- 

ingdebu  owing  vanced  him  money  on  the  security  of  the  lease  he  bad 

persons! before  ^^posited  with  them;  when,  besides  charging  him  in- 

du/  wheTl.  t^rcst  on  such  advances,  they  were  also  accustomed 

usuaf^cou  t  *^  charge  him  with  a  certain  trade  premium  of  1/.  10*. 

^'^th^th'^^i^'  per  cent,  on  the  money  advanced  on  the  printing  or 

amount  of  the  debt,  besides  interest  and  the  trade  premium  above  mentioned.  Semble,  that 
both  those  modes  of  dealing  were  usurious ;  they  were  however,  at  least,  of  so  suspicious  a 
nature,  that  the  Court  declined  to  make  an  order  for  the  sale  of  the  property  under  the  deed, 
but  directed  an  action  of  ejectment  to  be  brought  by  A,  against  the  assignees. 

A,,  having  succeeded  upon  the  trial;,  applied  for  the  costs  of  the  petition,  which  the  Court 
under  these  circumstances  declined  tc>  grant,  the  petition  being  against  the  judgment  of  the 
Commissioners. 
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business  account;  which  the  petitioners  stated  was  the  IS3S, 
usual  charge  at  Manchester^  according  to  the  custom  £x  parte 
ot  trade  there,  tor  payments  made  m  cash  m  lieu  ot  ^j^^  another. 
taking  credit  for  goods  or  printing.  Independently  of 
these  advances,  the  petitioners  were  likewise  in  the 
habit  of  paying  the  creditors  of  the  bankrupt,  by  his 
authority,  considerable  sums  of  money;  upon  which 
payments,  the  petitioners  admitted  that  they  received 
from  the  creditors  an  abatement  by  way  of  discount, 
though  they,  charged  the  bankrupt  with  the  full  amount 
of  the  .creditor's  debt,  together  with  the  premium  and 
interest,  as  before  mentioned.  This  deduction  of  the 
discount,  the  petitioners  alleged,  was  for  the  conve- 
nience and  accommodation  of  the  bankrupt's  creditors, 
who  agreed  to  make  such  allowance,  if  the  petitioners 
would  advance  them  the  money  due  to  them, — and  was 
also  in  consideration  of  the  risk  incurred  by  the  peti- 
tioners, as  to  the  solvency  of  the  bankrupt.  No  agree- 
ment whatever  was  entered  into  between  the  petitioners 
and  the  bankrupt,  with  reference  to  the  amount  of 
premium  or  interest  charged  by  the  petitioners  on  the 
sums  so  advanced  to  him,  or  paid  to  his  creditors ;  and 
aU  these  advances  and  payments  were  kept  wholly  dis- 
tinct from  the  original  loan  of  10002.,  and  were  carried 
to  the  printing  account  depending  between  the  peti- 
tioners and  the  bankrupt. 

It  appeared  that,  previous  to  June  1831,  the  bank- 
rupt had  been  guilty  of  some  irregularity  against  the 
excise  laws  in  printing  a  large  quantity  of  caUcoes, 
which  the  petitioners  had  sold  to  S,  Levi  &  Co.,  who 
intended  them  for  exportation,  and  on  which  a  con^- 
siderable  drawback  was  allowed;  in  consequence  of 
•which  irregularity,  the  payment  of  the  debentures  fot 
the  amount  of  the  drawback,  namely,  257 81.  19^.  9dt, 
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1 S33.  had  been  stopped  by  the  excise.  This  sum  was  charged 
£i  p«He  ^y  '^*  ^^  &  ^<^*  to  ^h^  petitioners,  who  demanded 
aad  MoUier!  '^  indemnity  to  that  amount  from  the  bankrupt.  In 
order  to  enable  the  bankrupt  to  compromise  the  matter 
with  the  excise,  the  petitioners  had  agreed  to  lend  him 
lOOOL ;  but  while  the  decision  of  the  board  of  excise 
was  yet  uncertain,  it  was  agreed  between  the  petitioners 
and  the  bankrupt,  that  he  should  execute  a  regular 
mortgage  of  the  premises  comprised  in  the  lease,  which 
had  been  deposited  by  him  with  them  when  they  lent 
him  the  first  KXXML,  and  also  a  warrant  of  attorney,-^ 
with  a  view  to  secure  the  repayment  of  the  money 
originally  advanced  by  the  petitioners  on  the  security 
of  the  lease,  as  well  as  the  money  then  contemplated 
to  be  lent  for  the  purpose  before  stated,  and  also  aU 
such  sums  as  were  then,  or  thereafter  should  become, 
due  ftom  the  bankrupt  to  the  petitioners,  on  any  ac« 
count,  to  the  extent  of  88002.,  with  interest  at  6  per 
cent,  from  the  respective  times  of  the  same  becoming 
due» — and  also  with  a  view  to  indemnify  the  peti*- 
tioners  against  all  penalties  and  costs,  which  might 
have  been  incurred  by  them,  through  the  instrumentality 
of  the  bankrupt,  and  by  reason  of  his  having  sent 
them  pieces  of  calico,  without  being  properly  stamped* 
An  indenture  of  mortgage  and  a  warrant  of  attorney 
were  accordingly  prepared,  but  were  not  then  executed; 
as  the  excise  had  granted  the  bankrupt  time  for  pay- 
ment of  the  composition  money. 

The  bankrupt,  however,  having  afterwards  applied 
to  die  petitioners  for  an  advance  of  9S01.  for  the  pa)^ 
Dient  of  his  workmen's  wages,  and  die  petitioners 
having  refused,  unless  he  executed  the  mortgage, 
he  on  the  16th  July  1831  duly  executed  such  mort- 
gage; when  the  petitioners  advanced  him  the  9S0k 
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upon   the  business  account,  chaining  him  with  pre-        18dS. 
mium  and  interest  as  Usual  in  all"  these  business  trans-       fbTparie 
actions.     And  on  the  19th  July  1831,  the  bankrupt    ^"^j^J^'; 
having  also  applied  for  the  1000/.  to  pay  the  excise 
collector,  and  the  petitioners  reftising  to  make  such 
advance,  unless  the  bankrupt  executed  the  warrant  of 
attorney,  the  petitioners  advanced  the  1000/.;  which 
sum  they,  in  like  manner,  carried  to  the  business  ac- 
count; and  the  bankrupt  then  executed  the  warrant  of 
attorney. 

On  the  31st  March  18SS,  the  petitioners  lent  to  the 
bankrupt  a  fiirther  sum  of  SOOO/.,  which  they  borrowed 
from  their  bankers  for  the  purpose  of  accommodating 
him  with,  and  for  which  they  paid  to  their  bankers  51,, 
by  way  of  commission.  This  commission  they  charged 
to  the  bankrupt,  in  addition  to  interest  at  BL  per  cent. 
On  the  Sd  April  1832,  the  petitioners  paid  to  their 
bankers  1000/.  more,  to  be  remitted  to  London  on  the 
bankrupt's  account,  for  which  they  also  paid  2L  I0s»  as 
commission,  and  charged  it  to  the  bankrupt  in  addition 
to  the  interest.  These  two  last  sums  were  respectively 
carried  by  the  petitioners  to  what  they  denominated 
cbe  loan  account,  which  included  the  first  sum  of  lOOOZ. 
advanced  in  1896,  making  together  4000/. ;  the  repay- 
ment of  which,  to  the  extent  of  3800/.^  was  secured  by 
the  indenture  of  mortgage  and  the  warrant  of  attorney. 
On  the  sums  composing  this  4000/.  no  charge  was  made 
by  the  petitioners  for  premium,  as  they  were  accus- 
tomed to  do  in  the  business  account. 

On  the  7th  August  183S  the  fiat  issued  against  the 
bankrupt;  and  on  the  19th  October  following  the  peti- 
tioners, claiming  to  be  legal  mortgagees  of  the  property 
comprised  in  the  indenture  of  mortgage,  applied  to  the 
Commissioners  to  direct  a  sale  of  it,  under  the  general 
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1883.        order  of  8th  March  1794;  when  the  assignees  con- 

j^     jg      tended  that  the  mortgage  was  invalid,  by  reason  of  the 

MiLLiNGTON    advances  and  loans  havin£C  been  made  to  the  bankrupt 

and  another.  ^  * 

on  usurious  terms;  and  the  Commissioners  came  to 
the  following  result : — 

1.  That  the  original  sum  of  1000/.  lent  in  1826  was 
not  liable  to  be  impeached ;  and  that  so  far,  the  equit- 
able mortgage  arising  out  of  the  deposit  of  the  lease 
was  a  good  security  down  to  the  execution  of  the  mort- 
gage. 

2.  That  with  reference  to  the  charges  of  5/.  and 
21.  10s.  made  on  the  further  loans  of  2000/.  and  1000/L, 
there  was  nothing  usurious  in  those  transactions. 

3.  That  the  petitioners  had  obtained  more  than  5L 
per  cent,  interest  on  the  payments  made  by  them  to 
the  bankrupt's  creditors; — and  that  the  charge  of 
1/.  10^.  per  cent,  as  a  trade  premium  for  advances  on 
the  printing  account,  was  also  usurious ;  and  that  the 
mortgage  deed  was  consequently  void  in  law. 

For  which  reasons  the  Commissioners  refused  to 
grant  the  order  for  sale,  without  the  direction  of  a  su- 
perior Court. 

The  petitioners  insisted,  that  the  judgment  of  the 
Commissioners  was  erroneous ;  inasmuch  as  they  had 
no  evidence  before  them,  that  any  previous  contract 
had  been  entered  into  for  taking  usurious  interest; 
and  that  even  if  such  had  been  proved,  and  such  usu- 
rious interest  had  been  taken,  with  reference  to  the 
business  transactions,  it  would  not  invalidate  the  mort- 
gage deed, — which  stipulated  only  for  the  payment  of 
lawful  interest,. — nor  extinguish  the  bon&Jide  debts, 
consisting  of  the  original  sum  of  1000/.,  and  the  two 
other  sums  of  2000/.  and  1000/.  lent  by  the  petitioners 
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to  the  bankrupt^  upon  which  the  Commissioners  ad-        ISSS. 
mitted  that  no  usurious  interest  was  charged.  ^x  parte 

The  petitioners  therefore  prayed,  that  the  judgment    and  another! 
of  the  Commissioners  might  be  reversed,  so  far  as  it 
related  to  the  invalidity  of  the  mortgage  deed,  and 
that  the  Court  would  direct  a  sale  of  the  property  in- 
cluded in  that  deed,  in  conformity  with  the  general 
order; — or,  if  the  Court  entertained  any  doubt  as  to 
the  validity  of  such  deed,  that  it  would  direct  the  sale 
of  the  property  luider  the  equitable  mortgage,  arising 
out  of  the  previous  deposit  of  the  lease  with  the  peti- 
tioners;— or,  if  neither  of  these  courses  was  adopted, 
then  that  the  Court  would  direct  an  issue  to  be  tried, 
whether  any  such  previous  contract  for  taking  usurious 
interest  was,  in  fact,  entered  into  between  the  parties, 

Mr.  Sfoanstony  and  Mr.  Quin^  appeared  in  support  of 
the  petition.    There  is  no  dispute,  as  to  the  fact  of  the 
various  advances  made  by  the  petitioners  for  the  bank- 
rupt, nor  of  the  deposit  of  the  lease,  when  the  first 
sum  of  1000/.  was  advanced  to  him  by  the  petitioners. 
This^  therefore,  constitutes  clearly  a  good  equitable 
mortgage.    Then,  with  respect  to  the  mortgage  deed 
of  July  1831,  that  deed  was  entered  into  not  only  for 
securing'  the  payment  of  this  1000/.,  which  was  stiQ 
due  to  the  petitioners,  but  also  all  such  other  sums  of 
money  as  then  were,  or  might  thereafter  become,  due 
and  owing  from  the  bankrupt  to  the  petitioners.    It  is 
admitted,  that  if  there  was  anything  unlawful  in  the 
construction  of  the  original  debt  of  1000/.,  the  deed 
would  be  void.     But  however  it  may  fail  in  its  ope- 
ration as  to  the  transactions  in  which  a  trade  premium 
was  charged,  or  in  the  payments  made  by  the  peti- 
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1859.  tloners  to  the  bankrupt's  creditorB,  it  id  a  legal  security 
£x  parte  for  the  loan  transactions,  in  which  there  is  no  impu* 
ttidVo^r.  Nation  of  usury.  [Sir  J.  Cross,  Suppose  a  man  had 
lent  another  a  sum  of  1000/.,  and  had  also  won  lOd. 
of  him  at  an  illegal  game,  and  a  deed  was  executed  by 
him  to  secure  the  1000/.,  and  all  such  other  sums  as  were 
then  due  and  owing, — would  the  deed  be  void  as  to  the 
1000/.,  because  it  was  void  for  the  100/.  ?]  That  is 
exactly  the  present  question.  The  same  inference  is 
also  to  be  adopted,  in  regard  to  the  prospective  ope- 
ration of  the  deed,  as  to  its  retrospective  effect.  The 
real  question  is,  what  was  the  intention  of  the  parties 
at  the  time  the  deed  was  entered  into«  If  the  object 
was,  as  it  is  expressed,  to  secure  Just  and  true  debts 
afterwards  to  become  due,  the  Court  will  not  collect 
an  intention  to  give  a  security  for  a  prospective  illegal 
debt,  any  more  than  it  will  construe  it  to  be  a  secu- 
rity retrospectively  for  an  illegal  debt  There  is  no 
evidence  whatever  of  the  intention  of  the  parties  to 
secure  an  unlawful  debt ;  and  if  so,  the  deed  will  not 
be  void,  because  an  unlawful  debt  may  happen  to  come 
into  existence.  The  case  of  Le  Grange  v.  Hamil- 
ton (a)  shows,  that  a  bond  given  to  secure  a  sum  and 
interest  due,  means  interest  legally  due;  although  there 
was  a  stipulation  in  that  case  for  the  payment  of  in^ 
terest  upon  interest. 

Erskinb,  C.  J.-^Here  is  the  deposit  of  a  lease  to 
secure  1000/.  for  an  advance ;  and  afterwards  a  mort- 
gage deed  is  executed  by  the  parties,  reciting  that  the 
mortgage  was  made  to  secure  that  sum  of  1000/.,  and 

(a)  4  T.  R.  613. 
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aO  other  sums  then  due.    Now  it  appears,  that  the       1838. 
oiker  Bums  then  due  were  on  the  businest  accotrnt ;  and       eTZ^ 
if  any  of  these  sums  then  due  were  tainted  with  usury^    ^'^"''^IJj^ 
the  deed  will  be  wholly  void  as  a  security,  notwith- 
standing the  legal  debt  will  not  be  impeached:  we 
must  therefore  see,  fVom  the  evidence,  how  this  business 
account  was  constructed. 

Mr.  Swanston,  and  Mr.  Qaitn,  then  read  a  number 
of  aflBdavits  of  persons  engaged  in  trade  at  Man- 
chester, to  prove,  that  the  usual  course  of  dealing  there 
in  the  print  trade  was,  for  the  printer  to  receive  the 
amount  of  his  charge  by  a  bill  at  three  months,  or  to 
allow  1/.  10#.  per  cent,  premium  for  anticipated  pay- 
ment,— and  that  in  the  account  current  between  the 
parties  interest  at  61.  per  cent,  was  charged  on  the 
amount  of  the  payment,  as  well  as  the  premium. 

Mr.  MoniagUf  and  Mr.  J.  RuiseU,  who  appeared  for 
the  aarignees,  stated  that  the  bankrupt  had  sworn  that 
when  the  petitioners  were  about  to  make  payments  on 
the  printing  account,  he  frequently  asked  for  bills  in- 
stead of  cash,  in  order  that  he  might  save  the  premium 
for  the  anticipated  payment,  as  he  could  get  bills  dis- 
counted at  a  lower  rate  than  the  premium  he  was 
paying ;  and  that  at  several  times  when  the  premium 
o(  IL  lOs.  per  cent,  was  deducted  by  the  petitioners, 
there  were  not  three  months  to  run  before  the  charge 
for  printing  would  faU  due. 

EftaxiNE,  C.  J.-^Any  occasional  deviation  from  the 
general  custom  of  dealing  between  the  parties  would 
not  render  the  deed  void,  if  tiie  custom  of  dealing  con- 
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1833.        templated  by  the  parties^  when  it  was  executed,  was  not 

"        usurious.    But  the  petition  states  in  plain  terms,  that 

MiLLiNOTON    the  dealings  between  these  parties  included  in  the 

and  another.  ^ 

business  account  were  decidedly  usurious ;  and  if  these 
dealings  were  regulated  or  contemplated  by  a  previous 
contract,  it  would  of  course  affect  the  deed.  In  the 
affidavit  also  of  one  of  the  bankrupt's  creditors  it  is 
sworn,  that  when  he.  received  payment  of  his  debt 
through  the  medium  of  the  petitioners,  they  deducted 
not  only  1/.  lOs.  per  cent,  for  the  trade  premium,  but 
also  5L  per  cent,  in  addition.  I  think,  therefore,  it 
would  be  difficult  to  hold  that  this  was  not  usury^ 

Sir  G;  Rose. — The  petitioners  apply  here  for  a  pri- 
vilege which  the  Court  will  not  be  disposed  to  grant, 
if  there  is  any  doubt  in  their  minds  that  the  trans- 
actions between  these  parties  are  usurious:  To  induce 
us  to  grant  the  first  part  of  the  prayer  of  this  petition, 
the  petitioners  ought  to  have  the  clearest  case  iii  the 
world,  that  there  i^  no  usury  in  the  course  bf  their 
dealings.  The  better  way,  therefore,  will  be  for  the 
petitioners  either  to  take  an  issue,  or  bring  aii  action  of 
ejectment  against  the  assignees. 

Sir  J.  Cross  thought,  as  this  Court  was  one  of  law 
as  well  as  equity,  it  might  take  upon  itself  to  decide 
the  question,  witiiout  driving  the  parties  to  a  trial  in 
another  Court. 

Mr.  MontagUf  for  the  assignees,  objected  also  to  this 
mode  of  disposing  of  the  present  question.  The  peti- 
tion, on  the  face  of  it,  states  an  illegal  dealing,  and  being 
an  appeal  against  the  judgment  of  the  Commissioners, 
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must  be  dismissed  with  costs.    When  the  Court  has       ISSS, 


any  judicial  doubt,  which  it  cannot  entertain  in  this       ex  parte 
case,  it  will  direct  an  issue,  but  not  otherwise.  wid  VmShw! 

Erskine,  C.  J. — The  Court  must  consider  what  is 
best  for  the  interests  of  the  estate ;  for  the  assignees 

are  only  the  ministerial  officers  of  the  Court. 

> 

The  Order  made  was,  that  the  property  should 
be  sold,  and  the  proceeds  paid  into  Court ;  that 
an  action  of  ejectment  might  be  brought  by  the 
petitioners  against  the  assignees,  the  assignees 
undertaking  to  go  to  trial  at  the  next  assizes, 
and  the  petitioners  undertaking  to  abide  the 
eventual  decision  of  this  Court,  as  to  the  disposal 
of  the  proceeds  and  the  costs ;  and  that  it  should 
be  referred  to  the  Commissioners  to  fix  the  time 
and  manner  of  sale;  the  petition  in  the  mean 
time  to  stand  over«  with  liberty  for  any  party  ta 
apply. 


Southampton 

Buildit^t, 

December  12. 

The  petitioners  having  succeeded  in  the  trial  at  law,  Where  a  party 
the  assignees  ofiered  to  pay  the  principal  and  interest,  the  decision  of 
and  all  the  costs  incurred  after  the  order  made  upon  sionen,  and'an 
the  petition,  but  not  the  costs  of  the  petition  itself.        J^^  JJ  be 

brought,  the 
result  of  which 

Mr.  Swansion,  and  Mr.  Qttin,  therefore  now  applied  Jf '?  his  favour, 

'  '^^  he  IS  not  en- 

on  behalf  of  the  petitioners,  that  the  respondents  might  *>^e^  ^^« 
pay  the  costs  of  the  petition,   and  those  incidental  petition,  but 

*    ^  ^  only  to  the  costs 

thereto.    At  the  trial  the  jury  gave  their  verdict  in  fa-  of  the  action. 
vour  of  the  petitioners,  without  calling  on  the  judge  to 

VOL.  in.  Y 
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lASS.  sum  up  the  evidence.  The  general  rule  i^  certainly, 
Ezpiirte  ^^  ^^^  ^^  "^^  given  to  a  party,  on  a  petition 
JSd^aMAw!  against  the  judgment  of  the  Commissioners.  But  ge- 
neral rules  are  intended  to  apply  only  to  general 
cases ;  and  if  the  rule  in  any  particular  case  becomes 
unjust,  it  ought  not  to  be  abided  by, — as  in  the  case  of 
Ex  parte  ,Fiske(u\  where  the  Lord  Chancellor  or- 
dered that  the  costs  of  a  petition,  against  the  judg- 
ment of  the  Commissioners,  should  be  paid  out  of  the 
bankrupt's  estate.  The  petitioners,  as  it  now  turns  out, 
have  been  right  throughout  these  proceedings;  and  it 
would  be  hard,  that  they  should  be  saddled  with  the 
costs  which  had  been  incurred  by  th^  mistake  of  the 
Commissioners. 

Mr.  Montagu  contra,  was  stopped  by  the  Court. 

EnsKiNEy  C.  J. — The  petitioners  ought  to  be  well 
satisfied  with  the  event  of  the  action,  witliout  asking 
for  the  costs  of  the  petition.  The  Court  was  against 
them  on  the  former  occasion;  but,  thinking  it  more  sa- 
tisfactory to  the  parties  that  the  matter  should  be  tried 
by  a  jury,  the  order  they  were  then  inclined  to  make 
was  suspended.  The  jury  have  found  a  verdict  con- 
trary to  what  appeared  in  the  affidavits  on  the  former 
hearing,  and  also  contrary  to  the  affidavits  by  which 
the  decision  of  the  Commissioners  was  regulated.  Al- 
though, in  particul^  cases,  where  the  Commissioners 
have  not  exercised  a  deliberate  judgment,  the  general 
rule  has  been  relaxed,  yet  it  was  never  intended  that 
the  general  rule  should  be  annihilated. 

(a)  Mont.  &  M.  93. 
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Sir  J«  Cross. — I  do  not  see  enyHdng  to  take  this 
ttse  out  of  the  general  rule.  If  there  is  anything  pe- 
culiar in  ity  it  is  mlher  against  the  petitioners ;  for  they 
ought  to  ha^e  made  as  good  a  case  before  the  Conums- 
ttoners  in  the  first  instance,  as  they  did  before  the  jury. 

Sir  6.  RosB  concurred. 

The   application  was  therefore  dismissed  with 
costs,  (a) 

(«)  Whtn  u  iflBve  «  directed  by  the  Co«it»  and  «he  result  <»f  tke  tiitl 
is  against  the  decision  of  the  Commissioners,  the  costs  of  the  issue  are  al- 
lowed, but  not  the  costs  of  the  petition ;  Ex  parte  Edwards,  Buck.  232. 
And  see  1  Deac.  6.  L.  852,  854.  See  also  £x  parte  Waterhou8e»  ante,  108, 
and  note  110. 


Ex  parte 

MkI.UN6TON 

and  another. 


Ex  parte  Smith. — In  the  matter  of  Stangman. 

XHIS  was  the  application  of  a  creditor  of  the  bank*- 
rupt,  that  the  fiat  already  issued  might  be  annulled^ 
and  a  new  fiat  issued^  under  the  following  circum- 
stances. The  petitioning  creditor  had^  since  the  issu- 
ing of  the  fiat,  beootne  a  bankrupt  himself,  the  fiat 
not  having  been  opened ;  and  though  an  ofiicial  assignee 
had  been  appointed^  he  refused  to  go  On  with  the  fiat« 
The  fiati  therefore, still  remained  unopened;  and  while 
it  was  in  existencci  no  creditor  could  issue  a  fresh  onOi 
without  the  sanction  of  the  Court. 


JwM  6. 

A  petitionibg 
crMitor  having 
become  bank* 
rapt  before  the 
fourteen  days 
for  opening  the 
fiat  had  elapsed ; 
it  was  ordered 
that  another 
creditor  might 
take  new  docket 
papers  iato  the 
Office,  and  if  the 
first  flu  was  not 
prosecuted,  that 
oe  might  then 
issue  a  Sbsh 
fiat. 


Mr.  Montagu  appeared  in  support  of  the  petition. 


Mr.  Ayrion,  for  the  ofiicial  assignee,  submitted  to 
any  order  which  the  Court  thought  fit  to  make. 

Y  2 
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Ex  parte 
Smith. 


The  Court  said,  that  as  the  fourteen  days  for  open- 
ing the  fiat  had  not  yet  elapsed,  there  were,  of  course, 
no  assignees  yet  chosen  under  the  fiat.  But  as  the  as- 
signees, when  chosen,  ought  to  have  the  option  to  pro- 
ceed with  the  fiat  or  not,  it  was  very  doubtful  whether 
the  Court  had  authority  to  make  the  order  prayed  in 
this  case.  They  added,  that  the  only  order  they 
could  make  was  this : — Let  the  petitioner  be  at  liberty 
to  take  new  docket-papers  into  the  office,  and  if  the 
present  fiat  against  the  bankrupt  is  not  prosecuted, 
then  let  the  petitioner  be  at  Uberty  to  issue  a  firesh 
fiat. 


Ex  parte  Henry  Russell  Douglas.— In  the  matter 

Southampton 

Buildings.  of  WiLLIAM  NoBLE, 

June  20. 

A  debenture  for  XHE  petitioner,  in  this  case,  was  the  natural  son  of 

a  tontine  an-  *■ 

nuity  was  depo-  one  Peter  Douglas y  deceased;  who,  in  order  to  make  a 

sited  by  an  in* 

testate  with  his  provision  for  him,  in  the  year  1790,  when  the  petitioner 

bankers*  one  of 

whomieceived  was  only  twelve  months  old,  purchased  a  100/.  share  in 
^^^^  a  government  tontine  annuity,  with  benefit  of  survivor- 
the  intestate's  ^^P  ^^  ^he  life  of  the  petitioner,  but  in  the  name  of  the 
fnt^^tete  diedln  bankrupt,  who  was  a  partner  in  the  banking-house  of  Dtf- 
\^JL\!^t^'.     ^aynes,  Noble,  &  Co.,  who  were  the  bankers  of  Peter 

commission  is*  ^^       '  '  ' 

sued  a«inst       Doufflos.   During  the  life  of  P.  Douglas,  the  bankrupt 

the  bankers  in  o  o  &       '  r 

1810;  notwith-  alwavs  received  the  dividends  payable  on  this  tontine 

standing  which,  . 

the  same  partner  share,  and  carried  them  to  the  credit  of  the  account  of 

continued  to  re- 
ceive the  divi-     P.  Douglas,  at  whose  sole  expense  the  petitioner  was 

dends,  and  pay 
them  to  the  in- 
testate's widow,  up  to  the  period  of  his  own  death,  which  happened  in  1822 ;  some  time  after 
which  the  assignees  of  the  backers  claimed  a  lien  on  the  debenture,  for  a  debt  due  from  the 
intestate  to  the  banking-house :  Held,  that  after  so  long  an  abandonment  of  any  claim  of  lien, 
the  assignees  could  not  now  support  such  claim ;  and  that  the  debenture,  also,  could  not  be 
considered  as  having  been  left  in  the  order  and  disposition  of  the  bankers,  having  been  depo- 
sited in  the  nature  of  a  trust 
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maintained.  P.  Douglas  died  intestate  in  the  year  l^^^- 
1801,  from  which  time  the  bankrupt  also  continued  to  £x  parte 
receive  the  dividends  on  the  debenture,  and  paid  them  o'^olas, 
to  Ann  Douglas,  the  widow  and  administratrix  of  P. 
Douglas,  who  had  taken  upon  herself  the  support  of 
the  petitioner.  In  1810  a  commission  of  bankrupt  is- 
sued against  William  Nobkj  but  he  still  continued  to 
receive  the  dividends,  and  paid  them  to  P.  Douglas's 
widow,  who  afterwards  married  John  Champion*  The 
bankrupt  died  in  182^,  when  the  tontine  debenture 
was  given  up  to  Ann  Champion  by  the  bankrupt's  ex- 
ecutors; but  the  assignees  had  refused  to  make  a  legal 
assignment  of  it,  either  to  Ann  C/uimpiofi,  in  trust  for 
the  petitioner,  or  to  the  petitioner  himself;  the  assig- 
nees claiming  a  hen  upon  the  debenture  for  the  debt 
due  from  P.  Douglas  to  the  banking-house  of  De^ 
eayfieSf  Noble,  &  Co.  For  want  of  this  assignment, 
the  payment  of  the  dividends  could  not  be  obtained  by 
the  ]>etitioner. 

The  petitioner  therefore  prayed,  that  the  assignees 
might  be  directed  to  assign  the  tontine  debenture  to 
the  petitioner,  and  that  the  costs  of  the  petition  might 
be  paid  out  of  the  bankrupt's  estate. 

In  support  of  the  petitioner's  claim,  the  widow  of  P« 
DoMsglas,  now  Ann  Champion,  made  an  affidavit  corro- 
borating the  above  facts ;  and  further  stating,  that  P« 
Douglas  died  insolvent,  and  that  she  after  his  death 
expended,  for  the  maintenance  of  the  petitioner,  more 
than  the  dividends  on  the  tontine  share  purchased  on 
his  life. 

Mr*    .  for  the  petitioner.    This  debenture^ 

being  bought  with  the  money  of  P.  Douglas,  the  pur- 
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1855.       chase  operates  as  a  resulting  trust  for  the  petitioner; 
^~^      and  the  bankrupt  always  admitted,  in  his  Ufetiine,  that 
Douglas,     ^y^^  purchase  was  intended  by  P.  Douglas  for  the 
benefit  of  the  petitioner. 

Sir  G.  Rose. — There  is  no  doubt  that  there  is  a  re- 
sulting trust,  but  for  whom?  The  difficulty  is,  as  to 
the  evidence  before  us  of  the  person  for  whom  this 
trust  was  intended  to  operate.  There  being  no  satis- 
factory evidence  of  that  fact,  the  purchase  of  the  de- 
benture must  result  for  the  benefit  of  P.  DougUu'^  ge* 
neral  estate,  unless  the  petitioner  can  oflfer  better  proof 
that  he  himself  was  the  specified  object  of  such  pur* 
chase.  The  debenture  is  treated  all  along  as  part  of 
the  general  personal  estate  of  P.  Douglas.  That  ques- 
tion, however,  can  only  be  raised  between  the  adminis* 
tratrix,  the  petitioner,  and  the  assignees ;  and  the  ad- 
ministratrix is  not  now  regularly  before  the  Court. 
The  first  question  is,  whether  or  not,  at  this  point  of 
time,  the  assignees  can  set  up  any  claim  against  the  ad^ 
minis  tratrix. 

Sir  J«  Cross. — It  appears  that  Nobte^  ever  sinee  his 
bankruptcy  in  1810,  paid  the  annuity  to  the  widow  of 
Peter  Douglas,  without  the  assignees  makmg  any 
claim  to  it.  This  is  rather  strong  evidence  agaitisi 
their  title. 

Erskine,  C.  J* — How  can  the  assignees  account  for 
having  permitted  the  bankrupt  to  pay  the  annuity  Ibr 
so  long  a  period  of  time  to  Ann  Champion,  consistently 
with  the  lien  they  now  claim  on  the  debenture  ? 
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Mr.  G.  Richards^  for  the  assignees,  contended  that        l^^S. 
there  was  no  evidence  of  the  petitioner  being  entitled       £x  parte 
to  the  debenture,  the  annuity  having  always  been  paid 
to  the  personal  representative  of  Peter  Douglas.    The 
petitioner  never  made  any  application  for  the  deben- 
ture, on  the  death  of  Noble  in  \dSt2 ;  but  the  only  per- 
son daimiing  it  was  the  administratrix  of  Peter  Douglas. 
[Sir  J.  Cross.    That  is  a  strong  circumstance  against 
your  claim ;  for  Noble  goes  on  paying  the  annuity,  inn 
stead  of  claiming  any  lien,  or  making  any  deduction 
on  account  of  the  debt  due  from  Peter  Douglas  to 
the  banldng'house.    This  shows,  that  he  acted  under 
a  oonsciousoess  that  it  was  trust  property.]    The  pe- 
titioner, however,  ought  to  have  made  it  appear  to  the 
Court,  diat  this  debenture  was  not  administered  to  as 
part  of  the  personal  estate  of  Peter  Douglas.    How 
cimie  the  petitioner,  if  he  was  beneficially  entitled  to 
this  property^  not  to  claim  it  when  he  attained  SI  ? 
Instead  of  that,  he  lets  the  administratrix  deal  with  it 
as  part  of  the  personal  estate  of  Peter  Douglas.    The 
claim  of  the  assignees  also  rests  on  another  foundation* 
They  contend,  that  this  debenture  was  left  in  the  order 
and  disposition  of  Noble  at  the  thne  of  his  bankruptcy, 
and  posocd  to  the  assignees  under  the  provisions  of  ^ 
the  bankrupt  law.     For  whether  the  petitioner^  or  the 
administratrix,  was  entitled  to  it,  the  party  claiming  any 
property  hi  it  should  have  given  notice  to  the  Trea- 
sury^  who  pay  the  money  to  the  lawful  holder  of  it« 
That  la  also  the  practice  in  the  Accountant-General's 
office^  when  a  legacy  is  assigned,  and  is  required  likewise 
in  varkms  other  instances  of  a  similar  nature.     [Sir  J* 
Cross.    How  does  this  case  difFef  from  that  of  a  trustee 
of  money  in  the  funds.becoiikiDg  bankrupt  I  The  money 


DOUOLAB* 
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183S.       there  is  not  considered  as  in  the  order  and  disposition 
£x  parte      of  the  bankrupt.]    The  Treasury  would  have  gone  on 
up  to  the  present  time,  paying  the  money  to  Noble,  if 
he  had  Hved,  unless  they  had  had  notice  of  the  claim 
of  some  other  person. 

.  Sir  J.  Cross  said^  it  was  a  matter  worthy  of  obser- 
vation,  that  the  petitioner  was  described  in  the  deben- 
ture as  *'  the  son  of  Peter  and  Frances  Douglas.^ 

ErskinEi  C.  J. — It  is  quite  idle  to  contend,  at  this 
period  of  time«  that  the  assignees  of  Devaynes,  Nobte 
&  Co.  have  any  hen  on  this  debenture,  after  suffering 
the  money  to  be  received  and  dealt  with  by  Noble  from 
the  time  of  his  bankruptcy  in  1810,  up  to  the  time  of 
his  death  in  1823,  and  even  then  making  no  claim  to 
have  the  debenture  delivered  up  to  them  by  Noble's 
executors.  And  as  to  the  claim  which  is  now  set  up 
by  the  assignees,  on  the  ground  of  the  debenture  hav- 
ing been  left  in  the  order  and  disposition  of  Noble  at 
the  time  of  his  bankruptcy,  there  is  nothing  in  that 
point,  as  it  was  a  case  of  trust.  I  think  the  deben- 
ture must  be  considered  as  part  of  the  personal  estate 
of  Peter  Douglas,  and  that  the  assignees  ought  to 
assign  it  to  his  administratrix. 

Sir  6.  Rose. — The  assignees  have  not  made  out  the 
slightest  case  of  lien  on  this  debenture.  As  agunst 
the  administratrix,  they  can  make  nothing  of  the  point 
of  order  and  disposition.  The  debenture  should  be 
assigned  to  her;  and  the  Order  may  be  drawn  up^ 
upon  reading  the  affidavit  of  the  administratrix^  as  if 
she  had  appeared  on  thb  petition. 
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The  Order  made  was,  that  the  assignees  of  the        1838. 
bankrupt  should  execute  an  assignment  of  the       £^  p^rte 
debenture  to  the  administratrix  of  Peter  Noble     ^^^^^^^ 
deceased,  or  to  such  person  as  she  should  direct, 
if  she  disclaimed  all  interest  in  it ;  and  that  each 
party  to  this  petition  should  pay  bis  own  costs. 


In  the  matter  of  Roberts.  BuUdmg$t 

June  21. 

Mr.  TWISS  applied,  on  behalf  of  the  petitionmg  (hutrt  Whe- 

'^^        '  r  o  ther  the  date 

creditor,  to  amend  a  fiat  which  had  not  been  opened,  by  of  a  fiat*  which 

has  not  been 

altering  the  date  of  it  from  the  S8th  May  to  any  day  after  opened,  can  be 

altered^  so  as  to 

the  10th  June.  The  object  of  the  alteration  was,  that  give  efiect  to  a 
the  petitioning  creditor  meant  to  rely  on  the  bank-  of  bauolmiptcy. 
rupt's  lying  in  prison  as  the  act  of  bankruptcy ;  and  as 
he  had  not  been  in  prison  the  requisite  time  before 
the  fiat  issued,  the  Commissioners  could  not  with  safety 
proceed  to  adjudication,  unless  the  date  of  the  fiat 
was  altered  to  some  day  after  the  bankrupt  had  lain 
in  prison  the  whole  31  days.  Under  the  old  law  (a) 
there  would  have  been  no  need  for  this  application^ 


(a)  This  is  not  quite  correctly  stated  by  the  learned  counsel.  Under 
the  old  law,  indeed,  the  doctrine  of  rBlationf  as  regarded  this  act  of  bank- 
mplcy,  was  different ;  because  the  21  Jae,  1 .  c.  19.  s.  2.  expressly  declared, 
that  the  party  should  be  accounted  a  bankrupt  "  from  the  time  of  his  first 
arrest"  But  no  commiuion  could  be  issued  upon  an  act  of  bankruptcy  ot 
tins  description,  until  the  whole  time  specified  in  the  statute  for  the  lying 
in  prison  had  expired  ;  for  no  subsequent  lying  in  prison  would  give  effect 
to  a  previous  commission ;  Gwdan  V.  WiMntorit  8  T.  R.  607.  And  see 
I  Deac.  B.  L.  79. 
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18SS.       but  the  case  is  different  under  the  new  statute  of  6 
Ib  ic        Geo»  4.  €•  16* 

R0BS»Tt« 

ErskihSi  C.  J.  thought  this  Court  ought  not  to  in- 
terfere ;  as,  by  the  provisions  of  the  1  &  S  Wm.  4.  c. 
56.5  the  fiat  was  issued  under  the  immediate  authority 
of  the  Lord  Chancellor  (a),  and  in  this  case  there  was 
nothing  to  amend  by. 

Sir  J.  Cross  was  of  opinion,  that  as  the  fiat  had 
not  been  opened,  the  Court  might  say  it  ought  to  be 
amended,  if  the  Lord  Chancellor  thought  fit# 

Sir  G.  Rose  said,  that  it  was  always  the  practice  in 
bankruptcy  to  amend  a  mere  derical  error  in  a  com- 
mission, if  it  had  not  been  opened ;  and  he  thought  this 
case  came  within  the  same  principle,  and  that  the 
Court  might  recommend  the  alteration  to  be  made,  if 
the  Lord  Qiancellor  should  think  fit;  leaving  hu 
Lordship  at  liberty  to  act  in  accordance,  or  not^  witfa 
the  opinion  of  this  Court* 

The  Order  was  therefore  made  as  priiy^#  subjeel 
to  the  approbation  of  the  Lord  Chancellor  (i). 

(a)  Aiid  see  Re  WaUter,  1  Deac.  &  Ch.  381.  But  see  contra  Be  Gra- 
ham, id.  458;  Re  Bell,  jxat,  326. 

(6)  Bat  see  Ex  parte  Chmewtight,  1  Rose,  228,  IB  Ves.  490;  wlikli 
teems  to  be  an  anthoritf  against  the  amendment  of  the  Sat  in  tbe  ptemni 
case. 
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1853. 
In  the  matter  of  Dawson.  aSS^? 

July  1. 

In  this  case,  the  baaknipt  had  obtained  the  signature  Under  the 
of  Mr.  Commissioner  Fonblanqme  to  his  certificate,  but  Court  Act,  the 
die  Deputy  Registrar  refused  to  deliver  it  to  him,  unless  bouDd^Fo  inv^ 
he  paid  3/.,  being,  the  amount  of  the  former  fees  paid  to  ^if^ure'of  die 
the  Commissioners  when  they  met  to  sign  a  bankrupt's  ^^^^^' 
certificate.    This  fee  the  bankrupt  was  obhged  to  pay,  <^^^'  ^u^  ^« 

^  ^  ^  ^    assignees,  covw 

under  a  protest  however  tliat  the  assignees,  and  not  ff^^^  ^  °o^ 

'^  .  .  liable  for  the 

himself  were  answerable  for  it,  under  the  provisioDS  payment  of  it. 
of  the  Bankruptcy  Court  Act* 

Mr.  Beiheil,  on  behalf  of  the  bankrupt,  now  applied 
for  an  order  that  this  fee  might  be  returned  to  him. 
The  question  was,  whether  the  Commissioner  was  en- 
titled to  exact  this  fee  from  a  bankrupt,  when  he 
signed  his  certificate,  after  the  alteration  made  in  the 

administration  of  the  bankrupt  law  by  the  1  &  S  Wm* 
4.  c  56.  The  47th  section  of  that  act  directs,  that 
in  all  conmussions  of  bankrupt  removed  (as  was  the 
casein  this  instance)  into  the  Court  of  Bankruptcy, 
and  under  which  the  choice  of  assignees  shaU  have 
taken  place  prior  to  the  operaticm  of  the  act,  there 
shall  be  paid  by  the  €usignees,  in  Hen  of  all  other 
sums  directed  to  be  paid  under  the  act,  the  sum  of  31^ 
OH  every  sUting  under  such  bankruptcy  which  shall  be 
held  in  the  said  Court,  &c*  And  the  previous  act  of 
the  6  Geo*  4.  c.  16.  s.  2S.  specified  what  fees  were  to 
he  paid  to  the  Commissioners^  namely^  20e»  to  each 
Commissioner  for  every  meeting,  and  the  like  sum  for 
the  signature  of  the  bankrupt's  certificate ;  but  said 


Dawbok. 
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1S$$,  nothing  about  a  meeting  or  sitting  of  the  Commisuoners, 
TTre  f<^^  Ac  purpose  of  signing  the  certificate.  This  sum 
of  S/.,  therefore,  the  bankrupt  contends,  should  be  paid 
by  the  assignees.  [Erskine,  C.  J.  Have  you  looked 
at  the  55th  section  of  the  Bankruptcy  Court  Act, 
which  directs,  that  there  shall  be  paid  to  the  Account- 
ant-6eneral,  by  the  official  assignee,  for  any  sitting  at 
which  the  bankrupt*s  certificate  shall  be  signed  by  the 
Commissioners,  the  sum  of  1/.  ?]  It  was  not  a  siiting, 
at  which  the  Commissioners  imder  the  former  practice 
were  accustomed  to  sign  the  bankrupts'  certificates  (a) ; 
but  the  fee  was  payable  to  each  of  them,  when  the  certi- 
ficate was  taken  to  them  separately  for  their  signatures. 
The  preamble  of  the  1  &  2  Wm.  4.  c.  56.  declares  the 
intention  of  the  act  to  be  ^'that  the  rights,  as  well  of  the 
bankrupts  themselves,  as  of  their  creditors,  may  be  en- 
forced with  little  expense,  delay,  and  uncertainty  as 
possible."  The  Court  will  therefore  construe  the  act 
according  to  its  spirit,  if  they  hold  that  this  sum  of  3/» 
is  payable  by  no  person  for  the  bankrupt's  certificate. 
But  if  they  think  that  it  ought  to  be  paid  by  some^ 
body,  then  it  is  plain  that  the  bankrupt  is  not  indi* 
vidually  chargeable  with  it,  but  that  it  ought  to  come 
out  of  his  estate,  as  the  47th  section  expressly  directs 
that  the  fee  shaU  be  paid  by  the  assignees  ;  and  several 
of  the  Commissioners  have  already  in  other  instances 
decided  to  this  efiect.  The  sum  can  be  claimed  only 
fnodo  et  forma,  according  to  the  provisions  of  the  act. 

Erskine,  C.  J. — Before  the  passing  of  the  1  &  S 

r 

(d)  See  2  Deac*  B.  L.  77Z,  note  (2). 
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Wm.  4.  c.  56.5  ^he  sum  of  31.  was  payable  to  the  Com-       1883. 
mifisioners  for  the  signature  of  the  bankrupt's  certi-        j^^ 
ficate,  under  the  provisions  of  the  6  Geo.  4.  c.  16.  s.      I^*w«>'** 
22.    And  by  the  55th  section  of  the  Bankruptcy  Court 
Act,  it  would  seem,  that  that  statute  contemplates  every 
act  to  be  done  by  the  Commissioner,  as  a^  a  Hiting 
mider  the  former  statute.    I  think,  therefore,  that  the 
som  of  3L  was  payable  for  the  signature  of  the  Com- 
missioner to  the  certificate,  but  that  it  ought  to  be 
paid  by  the  assignees. 

Sir  J.  Cross. — I  perfectly  agree  with  his  Honor 
the  Chief  Judge,  that  the  bankrupt  is  not  liable  to  pay 
the  31.,  and  that  it  must  be  returned  to  him  by  the 
Deputy  Registrar.  But  I  shall  reserve  my  opinion,  as 
to  who  is  to  pay  this  money,  until  that  question  comes  . 
directly  before  the  Court. 

Sir  G.  Rose  concurred  with  the  Chief  Judge,  and 
thought  that  an  order  should  be  made  on  the  official 
assignee  to  pay  the  3L  to  the  bankrupt ;  which  was 

Ordered  accordingly. 
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Ex  parte  Jamgs  Soames  and  othefs. — in  tfie  matter 

Southampton  ^f  JamES  PeSTELL. 

Buudingt, 
July  1« 

J.  apprenticed    THIS  wa8  a  petition  of  certain  creditors  of  the  bank- 

his  son  to  the         ' 

bankrupt  two      rupt,  that  another  creditor,  who  was  also  aole  assignee 

years  before  his      ;,    ,       ,       ,  ,  •   i      i  ^        i 

bankraptcy,  and  of  the  bankrupt  s  estate^  nught  be  ordered  to  account 
^^m  of  for  an  apprentice  fee»  which  he  had  contracted  to  pay 
in  nartncrehip     to  the  bankrupt  with  his  son. 

ba^nipt^ow^^  '^  appeared,  from  the  statement  in  the  petition,  that 
deMexceeding  ^^^^  two  years  previous  to  the  issuing  of  the  fiat, 
^e  ""^^^^^.^  Joseph  Gripper^  the  assignee,  apprenticed  his  son  to 
^ee  due  from  J.  the  bankrupt  for  the  term  of  five  years,  and  agreed  to 
J.  cannot  set  off  p^y  OtjOL  as  a  premium,  but  never  in  fact  paid  any  part 

the  apprentice      ^ 

fee  against  the  of  this,  sum  to  the  bankrupt  previous  to  his  bankruptcy* 

from  the  bank-  Gfipper  proved  a  debt  under  the  fiat,  on  the  joint 

"'^he  Court, '  account  of  himself  and  his  partner,  for  the  sum  of  240L, 

cunSancM,  oH  ^  ^^^  balance  of  an  account  alleged  to  be  due  from 
b^'J^d^yV^to  the  bankrupt,  after  deducting  the  2001.  so  due  from 

tbeassigne^t  Qr^ppcr  for  the  premium.     He  then  applied  to  the 

the  costs  of  the  Commissioner  for  a  return  of  the  proportion  of  the 

petition.  '■■     '^ 

apprentice  fee,  alleged  to  have  been  paid  by  him  to  the 
bankrupt  with  his  son,  concealing  from  the  Commis- 
sioner the  truth,  that  the  fee  had  never  been  paid  by  him 
to  the  bankrupt,  otherwise  than  by  setting  it  off  against 
the  joint  debt  due  from  the  bankrupt  to  Gripper  and 
his  partner;  when  the  Commissioner,  being  ignorant 
of  this  fact,  ordered  the  sum  of  100/.  to  be  retiumed  to 
him  in  part  of  the  apprentice  fee  out  of  the  bankrupt's 
estate,  before  any  dividend  should  be  declared.  Bdng 
subsequently  informed,  however,  of  the  true  state  of 
the  case,  the  Commissioner  examined  the  bankrupt  on 
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the  gabjectj  and  rescbded  his   former  order,  after       IBSSi 
passing  a  strong  censure  on  the  conduct  of  Gripper.  ibTparte 

The  debts  proved  under  the  fiat  exceeded  3000i,  and  J^^H^ 
the  amount  of  the  proceeds  of  the  bankrupt's  estate, 
which  were  then  available  for  a  dividend,  was  <mly  the 
sum  of  lOQ/.  in  the  hands  of  the  official  assignee;  so 
that  if  Gripper  had  succeeded  in  his  scheme  of  getting 
this  100/.  as  a  return  of  part  of  the  premium,  he  would 
have  swept  away  the  whole  of  the  bankrupt's  property. 
The  petitioners  contended  that  the  amount  of  the  ap-^ 
prentice  fee,  being  a  debt  due  to  the  bankrupt  from 
Joseph  Gripper  on  his  separate  account,  covld  not 
he  set  off  against  the  debt  due  from  the  bankrupt 
to  Joieph  Gripper  and  his  partner  on  their  joint  ac^ 
count. 

The  petitioners  therefore  prayed,  that  Joseph  Gripper 
might  be  ordered  to  pay  to  the  official  assignee  the 
sum  of  SOOl^  on  account  of  such  apprentice  fee,  after 
aOowing  to  him  such  part  thereof  as  the  Court,  or  the 
Commissioner,  might,  under  the  circumstances  of  the 
cas^  think  that  he  was  entitled  to  retain. 

Mr.  CMng,  who  was  counsel  for  the  petition,  not 
appearing  to  support  the  petition  when  it  was  called  on^, 

Mr.  Siinion,  for  the  respondent,  applied  that  the 
petition  might  stand  the  first  in  the  paper  for  to-morrow. 

* 

Sir  G.  RosB. — You  may  rither  have  it  struck  out  of 
the  paper,  on  the  ground  of  the  petitioner  not  appearing, 
or  have  it  set  down  for  the  next  day  of  petitions ;  but 
we  cannot  pursue  any  other  course. 
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18S8,  Mr.  Chingt  however,  shortly  afterwards  appearing  in 

Ex  parte  Court,  the  petition  was  permitted  to  be  heard.  He 
andoSm.  referred,  in  support  of  the  prayer  of  the  petition,  to 
the  40th  section  of  the  6  Geo.  4.  c.  16.,  which  directs, 
^  that  where  any  person  shall  be  an  i^prentice  to  a 
bankrupt  at  the  time  of  the  issuing  of  the  commission 
against  him,  and  any  sum  shall  have  been  really  and 
bona  fide  paid  by  or  on  the  behalf  of  such  apprentice 
to  the  bankrupt,  as  an  apprentice  fee,  it  shall  be  lawful 
for  the  Commissioners,  upon  proof  thereof,  to  order 
any  sum  to  be  paid  to  or  for  the  use  of  such  apprentice, 
which  they  shall  think  reasonable,  regard  being  had, 
in  estimating  such  sum,  to  the  amount  of  the  sum  so 
paid  by  or  on  behalf  of  such  apprentice  to  the  bank- 
rupt, and  to  the  time  during  which  such  apprentice 
shall  have  resided  with  the  bankrupt  previous  to  the 
issuing  of  the  commission/^  This  clause  only  relates 
to  an  allowance  to  the  apprentice,  where  the  premium 
has  been  actually  paid  to  the  bankrupt ;  but  where  no  part 
of  the  fee  has  been  pdd,  its  provisions  would  seem  to 
apply  to  ordering  a  reasonable  portion  of  the  premium 
to  be  made  good  to  the  bankrupt's  estate.  The  fiat  in 
this  case  was  issued  by  Thomas  and  Joseph  GrippeTf 
on  a  joint  debt  due  from  the  bankrupt  to  them  as  co- 
partners; Joseph  Gripper  had  therefore  no  right  to 
set  off  this  partnership  debt  against  the  separate  debt 
he  owed  the  bankrupt  for  the  apprentice  fee  with  his 
son.  There  was,  in  fact,  a  book  passing  between  the 
bankrupt  and  Thomas  and  Joseph  Gripper  every  week 
previous  to  the  bankruptcy,  and  no  credit  was  ever 
given  to  the  bankrupt  for  this  apprentice  fee  in  that 
book.    [Erskine,  C.  J.  The  question  is,  whether  there 
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was  ever  an  arrangement  between  the  parties  previous        1833. 
to  the  bankruptcy,  which  amounted  to  payment  of  the       ex  parte 
premium.]     On  the  contrary,  it  is  stated  in  the  petition,     a^othere. 
and  cannot  be  contradicted,  that  there  never  was  any 
agreement  between  the  parties  that  the  amount  of  the 
premium  was  to  be  pud  out  of  the  debt  due  from  the 
bankrupt  to   71  and  J.  Grij^er,  who,  after  the  pre* 
mium  had  become  due,  made  out  and  delivered  their 
joint  account  to  the  bankrupt,  in  which  they  made 
no  deduction  of  the  amount  of  the  premium. 

Mr.  Siinion,  contra.  There  was  a  receipt  for  the 
amount  of  the  premium  indorsed  on  the  indenture  of 
apprenticeship,  which  was  signed  by  the  bankrupt, 
though  no  money  actually  passed  at  the  time;  for  it 
was  understood  between  the  bankrupt  and  J.  Gripper, 
that  as  the  bankrupt  was  indebted  to  T.  and  J.  Grippet 
in  a  larger  sum,  that  the  SOO/.  was  to  be  set  off  against 
die  debt  owing  to  T.  and  J.  Gripper.  J.  Grippet  has 
stated  on  aflSdavit,  that  on  a  former  occasion  the  son  of 
21  Gripper  had  been  so  apprenticed  to  the  bankrupt, 
and  that  the  premium  had  been  so  agreed  to  be  set  off; 
and  that  it  was  fiiUy  understood  in  the  present  instance 
that  the  300/.  was  not  to  be  paid  to  the  bankrupt, 
but  to  be  set  off  in  the  same  way  as  on  the  occasion  of 
the  former  apprenticeship.  [Sir  G.  'Rose.  Your  point 
is,  whether  this  understanding  was  actually  carried  into 
eflfect  before  the  bankruptcy.]  It  is  admitted^  that  the 
SOO/.  was  not  actually  carried  into  the  account  between 
the  parties,  but  it  is  sworn  that  it  was  understood  that 
it  was  to  be  so. 

Mr.  Chingi  in  reply,  was  stopped  by  the  Court. 

TOL.  III.  z 
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1833.  E^KiVEi  C*  J. — It  was  incumbent  on  the  respon- 

£z  part*      ^nt  in  this  cuse,  if  there  was  no  actual  payment  by 
and  ott^     ^^  ^^  ^^^  itOOL,  to  show  something  tantamount  to  pay* 
ment.    It  is  stated  to  have  been  sworn  by  the  respon- 
dent, that  it  was  understood  that  the  amount  of  the 
premium  was  to  be  set  off  against  the  debt  due  from 
the  bankrupt  to  T.  and  J-  Gripperf  but  one  man 
cannot  swear  what  another  understood ;  and  even  if  be 
couldy  an  understanding  does  not  amount  to  an  agree-' 
ment.    The  respondent  was  bound  to  give  some  evi- 
dence of  an  express  agreement  between  himself  and 
his  partner  with  the  bankrupt,  tbat  the  SOOL  was  to 
be  carried  into  the  account  pending  between  tbem« 
and  to  be  deducted  from  the  amount  of  the  debt  owing 
by  the  bankrupt  to  71  and  «/«  Gripper*    Now  all  that 
is  sworn  is,  that  it  was  understood  the  premium  was 
to  be  so  deducted,  because  on  a  former  occasion  the 
son  of  another  brother  of  the  respondent  was  appren- 
ticed to  (be  bankrupt  upon  these  terms*    If  it  had  been 
sworn  that,  at  the  time  of  this  apprenticeshipi  it  was 
expressly  agreed  between  T.  and  J.  Gripper  and  the 
bankrupt,  that  the  300/.  was  to  be  dedncted  from  the 
joint  debt  due  from  him  to  them,  the  respcmdent  would 
then  indeed  have  a  case  in  answer  to  this  petition ;  but 
as  the  case  now  stands  before  the  Courts  there  is  no 
pretence  for  the  right  now  claimed  by  him  to  set  off 
the  amount  of  the  premium  owing  by  himself  to  the 
bankrupt,  against  the  joint  debt  due  from  die  baidc* 
nipt  to  the  respondent  and  his  partner. 

Sir  J.  Cross. — The  question  is^  whether  J*  Qriffier 
has  a  right  to  liquidate  the  SOO/.  owing  by  him  to  the 
bankrupt,  by  deducting  it  from  the  joint  debtof  the  bank- 
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nipt  owing  to  J.Gripper  and  his  partner  T.  Gtipper;  18dd. 
whether,  in  short,  he  has  a  right  thus  to  obtain  ^s.  in  sTparte 
die  pound  upon  a  large  portion  of  his  deht,  while  the  j^^^JJ^^, 
vest  of  the  bankrupt's  creditcvs  must  necessanly  receive 
a  very  small,  if  any,  dividend.  Who  were  the  parties 
to  the  contract  of  apprenticeship?  The  bankrupt  and 
/.  Crripper  alone.  T.  Grifper  had  nothing  whatever 
to  do  with  this  contract.  And  though  /•  G  ripper  has 
sworn,  that  it  was  understood  that  the  amount  of  the 
apprentice  fee  was  to  be  paid  by  being  set  off  against 
die  joint  debt  owing  from  the  bankrupt  to  T.  and  J. 
Qrlpper,  yet  it  appears  the  only  ground  for  this  under- 
standing was,  because  that  mode  of  payment  was  re- 
sorted to  on  a  former  occasion,  when  T,  Gripper  put 
out  his  own  son  as  an  apprentice  to  the  bankrupt.  I 
am  of  opinion,  therefore*  tiiat  J.  Gripper  ought  to  pay 
the  amount  of  the  premium  to  the  official  assignee, 
sulyect  to  such  deduction  or  allowance  as  is  consistent 
the  provisions  of  the  act  of  parliament. 


Sir  G.  Rose,  --As  the  respondent  has  not  been  able 
to  show,  ttuit  there  was  any  entry  of  this  sum  of  800/. 
to  the  credit  of  the  bankrupt  in  the  account  current 

between  him  and  T.  and  J.  Gripper,  I  think  it  is  clear 
that  it  cannot  be  set  off  against  the  joint  debt.  Sup- 
posfaig  that  the  two  partners  had  brought  an  action 
against  the  bankrupt  for  recovery  of  the  partnership 
debt,  what  evidence  would  the  bankrupt  have  had  to 
prevent  them  fyom  recovering  the  full  amount  of  their 
debt?  He  could  not  claim  to  set  off  the  separate  debt 
of  flOOJL,  which  was  owing  to  him  by  .7.  Gripper.  If 
the  bankrupt,  therefore,  had  no  such  right,  so  neither 

has  J.  Gripper. 

z2 
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1S33.  The  Order  made  was,  that  J.  Gripper  should  pay 

ETwurie  ^  *^®  oflScial  assignee  the  sum  of  lOOi,  with 

and'otheJl^  *^  ^^^^  ^^  *^*  petition,  and  that  T.  and  J. 

Gripper  should  be  at  liberty  to  increase  their 
proof  as  they  should  be  advised* 


July  1. ' 

Qiupre.  Whether  ]\f  R,  CHING  applied  to  amend  a  fiat,  by  altering  the 

the  Court  can  rr  »     ^r  o 

direct  the         name  of  one  of  the  Commissioners,  which  had  been  mis-> 

amendment  of  a 

fiat,  without  the  spelt.  His  reason  for  applying  to  this  Cour^  he  said,  wasj 

approbation  of 

the  Lord  Chan-  because  they  thought  at  the  Bankrupt  Office  that  the 

cellor;  and  whe- 
ther this  can  be  Lord  Chancellor,  though  having  the  sole  jurisdiction  to 

adjudication,      issue  a  fiat,  had  nevertheless  no  power  to  amend  one.  (a) 

SembU,  that 
the  name  of  one 
of  the  Commis-       (a)  The  opinion  of  the  officer  in  this  instance  appears  to  be  perfectly  oor- 

"TartidT^^i^  ^^  *  ^o*''^*^***^^^  ^he  recent  decision  in  Ex  parU  Ktyt,  ante,  263.  It  is 
Uie  fiat,  being  ^^^  ^^^*  ^J  ^^  ^^^^  section  of  the  Bankruptcy  Court  Act,  the  power  is 
mis-spelt,  is  not  reserved  to  the  Lord  Chancellor  to  issue  a  fiat,  in  lieu  of  the  former  commia- 

to  reai^re  ^^^'^ '  ^^^  ^^  ^^^*  ^^  ^^*  ^  ^^  ^^^  ^^  ^^^  power  to  rescind  or  annul  it. 

amendment.        But  by  sect.  13,  the  fiat,  when  issued,  is  directed  to  be  filed  and  entered  of 

record  in  the  Court  of  Bankruptcy,  and  is  declared  thenceforth  to  be  » 
"record  rf  the  taid  Court."  Then,  as  the  1st  section  of  the  act  invests  the 
Court  with  "  all  the  rights,  incidents  and  privileges  of  a  Court  of  Reoordy**— 
and  as  the  2d  section  declares,  that  the  Court  shall  have  "  superintendance 
and  controul  in  all  matters  of  bankruptcy,  and  also  power,  jurisdiction,  and 
authority  to  hear  and  determine,  order  and  allow  all  such  matters  in  bank« 
ruptcy,  as  now  usually  are,  or  lawfully  may  be,  brought  by  petition  or  other- 
wise before  the  Lord  Chancellor,  whether  such  matters  may  have  ariaea  in 
the  said  Court  of  Bankruptcy,  or  elsewhere," — it  would  seem  to  follow,  tl>^ 
the  Court  of  Review  has,  at  least,  the  power  incident  to  all  other  Courts,  of 
amending  its  own  records,  whether  the  Lord  Chancellor  has  power  to  amend 
the  fiat  or  not.  The  intent  of  the  act  appears  to  be,  to  transfer  all  the 
former  jurisdiction  in  bankruptcy  to  the  Court  of  Review,  (except  the  meie 
iauing  or  annulling  of  the  fiat,)  subject  to  an  appeal  only  to  the  Lord  Chan- 
cellor; though  it  is,  to  be  sure,  a  most  extraordinary  anomaly,  after  the  powers 
given  to  the  Court  by  the  1st  and  2d  sections,  that  the  11th  section  should 
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The  fiat  in  this  case  had  been  opened,  and  the  party        1838. 
declared  a  bankrupt ;  but  he  had  been  prevented  from         xn  re 
passing  his  last  examination,  by  the  absence  of  one  of         ^^^' 
the  quorum  commissioners  from  the  meeting  held  for 
that  purpose,  and  the  time  for  passing  the  examination 
had  now  expired.   The  Commissioner,  whose  name  was 
mis-spelt,  had  not  hitherto  acted  under  the  fiat. 

Erskine,  C.  J.  thought  that  the  Court  could  not 
direct  the  amendment  of  a  fiat  after  adjudication  (a); 
and  that  as  the  Commissioner,  whose  name  was  sought 
to  be  amended,  had  not  as  yet  acted  under  the  fiat, 
the  defect  was  not  material  (6). 

Sir  G.  Rose  said,  that  the  best  mode  of  proceeding, 
under  these  circumstances,  would  be  for   the  other 

protent  H  from  making  any  rule  or  oider  to  regulate  its  own  practice,  its  own 
sittbgs,  or  the  conduct  of  its  own  officers,  except  with  the  consent  of  the 
Lord  Chancellor.  The  power  of  the  Court,  however,  to  amend  a  fiat,  with- 
out the  aj^robation  of  the  Lord  Chancellor,  seems  to  be  still  vesata 
fuatw.  Vide  Re  Bcbertt,  anU,  315 ;  fie  Walker,  1  Deac.  &  Ch,  381 ',  and 
fie  Graham,  Id.  458. 

(a)  According  to  the  former  practice  in  bankruptcy,  when  a  com- 
inisnon  had  once  been  opened,  it  could  not  be  antended,  even  to  correct  a 
mere  clerical  enor,  and  the  only  remedy  was  to  supersede  it,  and  issue 
another.  See  1  Deac.  B.  L.  119,  and  the  cases  there  cited.  The  principle, 
however,  on  which  this  rule  appears  to  have  been  founded  was,  that  any 
alteration  of  the  commission  would  have  been  a  fraud  upon  the  Stamp  Laws  3 
but  as  the  commission  and  the  other  proceedings  are  now  exempted  from 
any  stamp  duty,  this  principle  no  longer  applies. 

(5)  This  view  of  the  case  is  consistent  with  that  taken  by  Lord  Eldon,  on 
an  application  made  to  him  under  similar  circumstances,  except  that  in  that 
case  the  Commissioner,  whose  name  was  mis-spelt,  was  one  of  those  who  had 
tigned  the  adjudication  of  bankruptcy.  I^or  on  an  application  to  amend  the 
commission,  by  altering  the  spelling  of  his  name,  it  does  not  appear  that  his 
Lordship  made  any  order  to  amend  the  commission,  but  merely  ordered  the 
other  Commkiimert  to  proceed  to  a  new  adjudication.  Re  Barber,  2  O.  & 
J.  81. 
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]  BS9.       Commissioners  to  appoint  a  time  and  place  for  the  bank- 
TTre        ^up^  ^  surrendeTf  and  then  to  state  the  reason  why  he 
had  not  surrendered  before;  whereupon  it  was  so 

Ordered  accordingly. 


But. 


Ex  parte  Edmund  Batten  and  John  Batten. — In 
Buildings,  the  matter  of  William  Willminoton. 

July  9. 

A.  is  in  the        1  HE  bankrupt  in  this  case  carried  on  the  business  of 

habit  of  sending 

skins  to  £.'s      a  gloYe-manu&oturer  at  Milbome^  in  Somersetshire, 

tan-yard  to  be 

dressed,  with  and  his  father  carried  on  the  same  trade  at  Yeotili  in 
of  a  sale,  of  each  ^^^  same  county ;  but  it  was  stated  in  the  petition^ 
to£L;^and^B.  ^^^^  "^  partnei^ship  ever  subsisted  between  them. 
^^"fThr  "^^^  ^^^^^^  *°^  •^^^  however,  being  jointly  indebted  to 
as^in  '^  hTb  *^^  petitioners  in  a  large  sum  of  money,  entered  into  a 
^^,^^'  This  bond  and  warrant  of  attorney  to  secure  it,  on  which  the 

mode  of  dealing  '' 

^only  prac.  petitioners  on  the  13th  April  1832  entered  up  judg^ 
A.,  nor  was  B.   mont.    On  the  fith  May  1832  a  fiat  was  issued  against 

in  the  habit  of       ,  ^  .  , 

dressbg  skins  the  son;  and  on  the  9  th  May  1832  the  petitioners  sued 
persons.  Held,  out  an  execution  on  diis  judgment,  under  which  they 
oftbeseXns;  ^^^  possession  of  two  packs  of  skins,  as  the  pro* 
mixed  with  B.'s  P^^y  ^^  ^^  bankrupt's  father,  then  being  in  the  tan* 
Se u^e'^fhb*  y^^  ^^  ^^  ■™»  *"•*  which  were  now  churned  by 
P^toKs  ^^^  bankrupt's  assignees.  It  appeared  that  WUUam 
Msignees,  on  WiUmtngtonf  the  father,  having  let  his  own  tan-pits  for 
Imputed  owner-    tawing  or  dressing  leather  at  Yeovil,  had,  for  two  or 

three  years  before  his  son's  bankruptcy,  been  accus- 
tomed to  have  hb  skins  dressed  at  the  yard  of  his  son 
at  Milbowve.  On  the  4th  April  1832  William  WM^ 
mington^  the  father,  purchased  three  packs  of  Tuscan 
lamb  skins  for  175/.,  which  were,  by  his  direction,  sent 
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to  the  bankrupt'B  yard  at  Milboume  Port  to  be  tawed  1833. 
or  dressed  into  leather.  Two  of  these  packs  of  skins  j^  ^^^^ 
were  those  seized  by  the  officer  under  the  execution,  and^aoothcr. 
wheti  the  messenger  was  in  possession  of  the  bankrupt's 
property.  The  skins  were  put  into  the  pits  of  the 
bankrupt,  and  they  necessarily  remained  there  for  some 
time  fiir  the  purpose  of  being  dressed,  which  operation 
was  not  completed  before  the  21st  July  1890 ;  when 
the  officer,  who  had  continued  in  possession  of  them 
fiom  the  time  of  the  seizure,  was  about  removing  them, 
but  was  prevented  by  the  messenger  under  the  bank* 
ruptcy.  The  skins  had  been  afterwards  manufactured 
into  ^kneBf  and  sold  with  the  other  effects  of  the  bank" 
rapt,  and  the  proceeds  paid  to  the  official  assignee.  It 
appeared,  that  the  mode  of  dealing  between  the  father 
and  son  was  as  follows: — When  the  father  sent  skins  to 
be  dressed,  there  was  an  account  of  a  sale  made  out  £rom 
the  fftther  to  the  son,  and  afterwards  an  account  of  the 
dressed  leather  as  being  sold  to  the  fiither.  This  mode 
of  dealing  was  only  practised  by  the  bankrupt  with  hie 
father,  nor  was  he  in  the  habit  of  tawing  or  dressmg 
duns  for  any  other  persons.  There  is  a  difference 
between  the  operations  of  tawing  and  tanning  leather  j 
tawing  is  dressing  it  merely  with  lime,  but  tanning  is 
dieesing  it  with  bark. 

The  petitioners  prayed,  under  these  circumstances, 
that  the  produce  of  these  two  packs  of  skins  might  be 
paid  to  them  by  the  official  assignee* 

Mr.  Whitmarsh  appeared  in  support  of  the  petition, 
and  contended  that  the  assignees  had  wrongfully  pos- 
sessed themselves  of  these  skins,  which  were  as  much 
the  property  of  WiUnUngton,  the  father,  as  cloth  sent 
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1833.       to  a  tailor  to  be  made  into  a  coat  is  the  property  of  the 
£^      customer. 

Battbn 
and  another. 

Mr.  Montagu,  for  the  assignees,  said^  that  there 
were  two  conclusive  answers  to  this  petition :  Ist,  The 
bankrupt  was  the  real  owner  of  these  skins ;  and  Sdly» 
If  he  was  not  the  real  owner,  he  was  at  any  rate  the 
reputed  owner. 


£rskime»  C.  J. — If  the  bankrupt  had  been  in  the 
habit  of  being  employed  to  dress  skins  for  other  per- 
sons, in  the  same  way  as  it  is  alleged  he  was  employed 
by  his  father,  that  circumstance  would  have  made  a 
great  difference  in  the  complexion  of  this  case;  be- 
cause  the  skins  could  not  then  have  been  considered 
to  be  so  much  in  the  order  and  disposition  of  the  bank- 
rupt.  But  it  appears  to  me,  that  it  is  impossible  not 
to  look  upon  these  skins,  as  being  left  in  the  possession 
of  the  bankrupt  at  the  time  of  his  bankruptcy  with 
the  consent  of  the  true  owner,  and  that  the  messenger 
had  a  right  to  prevent  them  from  being  seized  by  an 
execution  creditor,  as  the  property  of  the  father.  What 
greater  inference  can  there  be  of  reputed  ownership 
than  this?  The  alleged  dealing  between  the  father 
and  son  was  not  a  course  of  dealing  known  to  the 
world, — there  was  an  account  of  sales  rendered  with 
these  skins  from  the  father  to  the  son — and  the  skins 
were  mixed  with  the  bankrupt's  general  stock,  when 
they  were  taken  possession  of  by  the  messenger. 

Sir  J.  Cross. — If  there  had  been  any  evidence  be^ 
fbre  the  Court  of  the  nature  of  the  trade,  or  any  proof 
that  it  was  the  custom  for  tanners  to  taw  or  dress  lea- 
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ther  for  one  another  upon  the  same  terms  as  were 
practised  by  these  parties^  then  there  might  have  been 
some  grounds  for  the  claim  of  these  petitioners^  in  op- 
position to  that  set  up  by  the  asdgnees  on  the  prin^ 
dple  of  reputed  ownership.  But  that  principle  applies 
to  this  case  to  its  full  extent,  and  is  a  complete  an<« 
swer  to  the  present  petition. 


1833. 

£x  parte 

Batten 

and  another. 


Sir  6.  Rose. — The  primA  facie  semblance  of  own** 
ership  might  have  been  displaced  by  evidence  adduced 
on  the  part  of  the  petitioners  ;  such  as  proving  it  to  be 
the  custom  of  the  trade  for  one  glove  manufactiurer  to 
taw  skins  for  another,  or  that  the  bankrupt  was  em- 
ployed in  the  same  way  by  other  persons.  But  no- 
thing of  this  sort  appears  to  take  the  present  case  out 
of  that  class  of  cases,  where  property  left  in  the  pos- 
session of  the  bankrupt,  with  the  consent  of  the  true 
owner,  is  held  to  pass  to  his  assignees. 

Petition  dismissed  with  costs. 


Ex  parte  Lackington. — In  the  matter  of  Throck- 
morton. 

JLHIS  was  the  petition  of  an  official  assignee,  praying 
that  certain  unclaimed  dividends  might  be  divided 
amongst  a  particular  class  of  creditors,  who  had  proved 
tbeir  debts  some  time  after  the  first  dividend  was  de- 
clared under  the  commission,  and  who  had  not,  for  this 
reason,  received  so  much  in  proportion  towards  the  |[>ay- 
ment  of  their  debts,  as  the  other  creditors. 


Sauthamptim 

BuildingSf 

July  2. 

Unclaimed  di- 
vidends can  only 
be  ordered  to 
be  divided 
among  all  the 
other  creditors, 
generally,  and 
not  among  a 
particular  class 
of  creditors^ 


888 
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1839.  Mr.  Lewis  appsored  in  support  of  tbe  petition* 


The  CouBT  refused  the  application,  saying,  that  the 
1 10th  section  of  the  6  Geo.  4.  o.  1&  only  authoriied  the 
dinsion  of  die  unclaimed  dividendsi  generally^  ''atnongat 
the  other  creditorsi"  and  not  among  any  particular 
creditorsj  to  the  exclusion  of  the  others  i  and  tiie 
Court  added,  that  it  was  the  less  inclined  to  make  any 
order  of  this  naturei  on  the  application  of  the 
assignee^ 


Southampton 

Buildings, 

July  2. 

The  guard  of  a 
stage-coach 
hixid  at  weekly 
wages  is  not  a 
servant,  within 
the  meaning  of 
the  6  Geo.  4.  c. 
16.  s.  48. 


Ex  parte  SKtNN£tt. — In  the  matter  of  Cooper. 

The  petitioner  in  this  case  was  the  guard  of  a  stage- 
Goaohi  Krho  had  been  hired  by  the  bankrupt^  a  stage- 
coach proprietori  at  the  wages  of  3^.  per  week.  He 
applied  to  the  Conunissionersi  under  the  6  Geo^  4.  o«  16* 
8.  48.,  for  an  allowance  of  six  months'  wages  due  to 
him  from  the  bankrupt,  but  his  claim  was  rejected ;  and 
this  was  an  appeal  from  their  decision. 


Mr.  ChandlesSf  in  support  of  the  petition,  contended 
that  the  petitioner  wasi'  to  all  intents  and  purposesj  a 
servant  of  the  bankrupt,  within  the  meaning  of  the 
Bankrupt  Act,  as  much  as  he  would  be  within  the  mean- 
ing of  the  1 1  Oeo.  4.  and  1  Whi.  4.  c.  68.,  a  statute  passed 
fbr  thefprotectiOfi  of  coach  proprietors ;  the  8th  section 
of  whldi  last-mentioned  statute  declares  that  nothing  in 
the  act  shall  be  deemed  to  ph)tect  the  proprietor  front 
liabflity  fbr  the  felonious  acts  of  "  any  Cdachmati,  gMrd, 
book-keeper,  porter^  or  other  servant  in  his  employ  ;* 
thereby  clearly  showing,  tiiat  the  legislature  by  th«ft 
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aUHKBtt* 


Bifltute  looked  upon  a  guards  as  the  servant  of  the  199$. 
4tage-ooach  proprietor.  In  E»  parte  OreUier(a)  the  £c|tfte 
Viee^ChanoeUor  deoidedi  that  the  workmen  of  a  ooaoh* 
maker,  who  worked  by  the  piece,  and  received  a  tp^ 
eified  sum  for  each  particular  job,  under  separate  and 
distinct  contracts,  and  where  there  was  no  hiring  ihr  a 
specific  time,  were  servante,  within  the  meaning  of  the 
48th  section  of  the  Bankrupt  Act.  It  is  true,  that  this 
decision  was  afterwards  reversed,  on  appeal,  by  the 
present  Lord  Chancellor  (6).  But  the  allowance  is  not 
to  be  confined  to  mere  domestic  servants,  or  clerks ;  as 
appears  firom  the  case  of  JEx  parte  Neal  (c). 

Erskine,  C.  J.— 'The  statute,  I  think,  seems  to  have 
contemplated  a  servant  for  some  duration  of  time,  by 
authorizing  the  Commissioners  to  allow  ^*  not  exceeding 
six  months*  wages  or  salary  "  to  the  servant,  or  clerk ; 
a  provision,  which  does  not  appear  to  me  to  include 
within  its  terms  a  mere  weekly  servant  (J).  The  Com- 
missioners have  therefore,  in  my  opmion,  acted  rightly, 
in  refusing  to  make  any  order  for  the  allowance  of  the 
six  months*  wages  in  the  present  instance. 

Sir  J*  Cross. — I  also  think,  that  this  is  not  a  case 
within  the  meaning  of  the  statute.  The  guard  of  a 
stage-coach  at  weekly  wages  does  not  often,  I  should 
imagine,  leave  his  wages  unpaid  for  a  period  of  six 

(a)  Moiit.&M.95. 

(6)  Mont.  264 ;  and  see  £v  ^partB  Craafoot,  id.  270. 

(O  Mc«<iltlLl94. 

<d)  Oe  te  MBe  pfiadpfo  it  woaU  9kem,  that  a  bsquflit  of  «  ytfar^i  tdn^ 
to  •ach  of  the  testator's  servants,  over  and  above  what  may  be  due  to  them 
at  the  time  of  the  testator's  death,  has  been  held  to  apply  to  such  servants 
mdf  aitfe  iMMl/jT  khtd  btf  thi  ytar;  Booth  v.  Dean,  1  Jkfylne  k  K.  560. 
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1833. 
Ex  parte 

SUNMBB* 


months;  and  the  Lord  Chancellor  has  decided^  that 
workmen  hired  at  weekly  wages  are  not  to  be  consi- 
dered as  seryants,  within  this  provision  of  the  Bankrupt 
Act. 


Sir  G.  Rose  concurred* 


Petition  dismissed. 


SautKampton 

Buildings, 

July  3. 

The  bankrupt, 
being  indebted 
tothepetitionera 
as  the  acceptor 
of  two  bills  of 
exchange,  en- 
tered into  an 
agreement  with 
them  and  W^  L. 
that  the  bills 
should  be  paid 
out  of  the  pro- 
ceeds of  certain 
property,  the 
deeds  of  which 
were  then  in  the 
hands  of  W,  L. 
for  sale.   Held, 
that  the  peti- 
tioners might 
claim  as  equit- 
able mortgagees, 
but  subject  to 
any  prior  lien  of 


Ex  parte  Green  hill  and  another. — In  the  matter  of 

William  Sell. 

XHE  petition  in  this  case  stated,  that  the  fiat  was  is- 
sued against  the  bankrupt  on  the  19th  June  1833;  and 
that  on  the  S3rd  Feb.  1831,  one  Wm.  Pinnock  being 
indebted  to  the  petitioners  (as  the  executors  of  Thomas 
Davison,  deceased,)  in  the  sum  of  201/.  IBs.,  for  which 
sum  they  had  a  lien  on  certain  goods  or  books  of  JPin-* 
nock*s  then  in  their  hands,  it  was  agreed  between  JPii^ 
nocif  and  the  bankrupt,  and  the  petitioners,  that  the 
petitioners  should  relinquish  and  give  up  their  lien,  in 
consideration  of  two  several  bills  of  exchange  indorsed 
and  delivered  by  Pinnock  to  the  petitioners,  bearing 
d^te  respectively  the  ^rd  February  1831,  and  each  of 
which  was  made  payable  to  the  order  of  William  Pin^ 
nock,  and  drawn  upon,  and  accepted  by  the  said  bank- 
rupt, one  being  for  100/.,  at  nine  nionths  after  date^ 
and  the  other  for  101/.  18^.,  at  fifteen  months  afl:er 
date;  which  bills  were  unpaid,  and  were  then  in  the 
hands  of  the  petitioners*    As  a  further  security  for  the 
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payment  of  these  bills,  it  was  also,  by  an  agreement  1833. 
bearing  date  the  23d  February  1831 ,  and  made  be*  Ezparte 
tween  the  bankrupt,  the  petitioners,  and  one  William  ^^^^^ 
Loaden,  agreed  that  the  said  two  bills  of  exchange 
should  be  paid  out  of  the  produce  of  certain  freehold 
and  copyhold  property  belonging  to  the  bankrupt  in 
Hertfordshire:  the  deeds  of  which  property  were  then 
in  the  hands  of  Loaden,  for  the  sale  thereof;  and 
the  bankrupt  by  that  agreement  directed  Loaden 
so  to  apply  the  produce,  which  Loaden  thereby  agreed 
to  do.  It  was  further  agreed,  that  if  the  property 
should  not  be  sold  at  the  maturity  of  the  bills,  in  such 
case  the  deeds  should  remain  in  the  hands  of  Loaden, 
as  security  for  the  payment  of  the  same;  to  which 
stipulations  Loaden  also  agreed.  And  it  was  like- 
wise further  agreed,  that  if  the  bills  should  be  paid  by 
any  means  before  their  maturity,  5/.  per  cent,  for 
discount  should  be  deducted  therefrom. 

Hie  freehold  and  copyhold  property  mentioned  in 
this  agreement  consisted  of  three  freehold  cottages, 
then  let  at  the  respective  annual  rents  of  3/.,  1/*  14««, 
and  1^  19s.,  and  of  three  copyhold  cottages  also  let  at 
the  same  annual  rents. 

The  petition  then  alleged,  that  the  deeds  of  this 
property,  referred  to  in  the  said  agreement,  were  still 
remaining  in  the  hands  of  Loaden,  who  refiised  to  de« 
fiyer  them  up,  either  to  the  petitioners,  or  to  the  as* 
signees  of  the  bankrupt,  claiming  to  retain  them  by 
virtue  of  some  alleged  lien:  that  such  alleged  lien 
had  not  any  priority  over  the  petitioners'  claim,  and 
that  the  same  ought  to  be  postponed  to  the  claim  of 
the  petitioners  under  the  aforesaid  agreement;    the 
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ItMt  property  being  insufficienti  ag  the  petitbiieTB  beUeYed, 
s^^jg^  fiv  the  payment  of  their  demand,  and  the  oottt  of  sale. 
^^I^^llyljj^^  The  petittonen  prayedj  that  Loadeu  might  be  or- 
dered  to  aUow  the  assignees,  or  thehr  soUdtor,  to  uu 
apeot  and  take  copies,  or  make  an  abstraot,  of  the  said 
title«deeds,  and  that  the  property  oomprised  thardn 
might  be  soldt  that  the  petitioners*  defa^  and  the 
Qosts  and  eharges  of  this  petition,  and  of  the  sale> 
might  be  paid  out  of  the  purchaae^^money,  mr  as  lar  as 
the  same  would  extend,  and  that  the  residue  (if  any) 
might  be  disposed  of  in  disoharge  of  Load^'s  lien  (if 
any),  and  in  payment  to  the  assignees ;  and  that  the 
petitioners  might  prove,  under  the  fiat,  such  surpks  of 
the  said  debt,  and  the  interest  thereon  (if  any),  as  the 
produce  of  the  sale  should  not  be  sufficient  to  sathiy ; 
and  that  the  petitioners  might,  in  the  first  plaoe,  he 
paid  the  costs  of  this  application,  and  those  ineideBtal  to 
the  sale,  and  the  order  to  be  made  on  this  petitkm. 


Mr«  Wright  appeared  in  support  of  the  petitioii,  and 
distinguished  this  case  from  that  of  Ex  parte  Alli$on{a\ 
ap  being  one  in  which  the  estate  of  the  bankrupt  had 
an  interest,  which  was  not  so  in  the  case  referred  to. 

Mr,  WUcoek,  eontrd.  This  application  it  made  to 
the  wrong  tribunal,  the  petitioners  having  no  loesv 
stamU  in  this  Court,  which  has  only  authority  to  deal 
with  the  property  of  the  bankrupt ;  but  the  m^ttor 
now  before  the  Court  is  merely  a  dispute  between  two 
creditors,  in  which  the  bankrupt's  estate  h^ia  no  inter* 
ept.  It^has  been  decided,  that  where  there  is  a  second 
mortgagee,  who  does  not  claim  under  the  commisi|i(ui, 

(a)  1  G.  &  J.  210. 
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but  Y60tg  upon  hb  security,  whether  it  be  g  legal  or       1MB. 
an  equitable  mortgage,  the  Lord  Chancellor  has  not      sTwirto 
power  to  compel  him  to  join  in  the  sale  obtained  by  a    ^d  wloSer 
prior  mortgagee;  Ez  parte  Jackson  {a).  Ex  parte  Top- 
ham  ib).    And  in  the  present  case  Mr,  Loaden  does 
not  claim  under  the  fiat,  but  rests  on  his  lien.    It  is  by 
consent  of  the  mortgagee  only,  that  in  ordinary  cases  a 
sale  is  ordered  of  the  property  mortgaged  by  a  bank- 
rupt.    But  supposing  that  the  security  given  to  the 
petitioners  was  a  valid  equitable  mortgage,  stiD,  as  the 
equity  of  redemption  of  this  property  is  not  in  the 
bankrupt,  this   Court  cannot  interfere.     The  Court 
has  therefore  no  jurisdiction  to  make  the  Order  sought 
by  this  petition. 

Mr.  Wright,  in  reply.  As  Mr.  Loaden  is  an  attorney 
of  this  Court,  and  has  also  made  an  affidavit  in  the 
matter  of  this  petition,  he  b  sufficiently  liable  to  the  ju- 
risdiction of  the  Court,  on  the  present  occasion.  He 
was  the  confidential  solicitor  of  both  parties,  and  he  re- 
tams  in  his  hands  the  deeds  belonging  to  the  mort* 


The  Court  thought,  that  the  agreement  referred  to 
by  the  petitioners  amounted  to  an  agreement  by  the 
bankrupt  to  deposit  the  deeds  relating  to  this  property, 
subject  to  any  lien  of  Loaden  ;  and  that  the  usual 
Order  ought  to  be  made  as  in  the  case  of  an  equitable 
mortgagee. 

The  Order  made  was,  that  tiie  estate  should  be 
sold,  without  prejudice  to  the  lien,  if  any,  of 

(a)  5  Ves.  357.  (6)  1  Madd.  38. 
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18S3.  Loaden;  that  the  costs  should  be  paid  oat  of 

Ex  parte  the  proceeds  of  the  sale^  as  in  the  ordinary  case 

and  another.  of  the  sale  of  property  under  an  equitable  mort- 

gage ;  and  that  the  bankrupt's  assignees  should 
have  the  conduct  of  the  sale. 


SmahMtpum  jn  ^j^g  matter  of  Wilks. 

oummgi. 

The  xcqwndBiit  XHE  petition  in  this  case^  which  was  for  liberty  to 
wh<m?petitioii  prove  a  debt  of  6000/,,  had  been  set  down  for  hearing 
^hcaring.*^^e  '^  ^^  paper  for  the  2d  July ;  when  the  respondent  not 
rachorder^  appearing,  Mr.  Swanston,  for  the  petitioner,  took  such 
he  cojjd  abide    order  on  the  petition  as  he  could  abide  by, 

by.    TbeCourt  '^  ^ 

refused  the  ap- 
plication of  toe 

reipondentona       Mr.  Koe,  on  the  part  of  the  respondent,  now  ap- 

iubflOQiieiit  davy 

to  restofe  the      plied  to  the  Court  that  the  petition  might  be  restored. 

petition  to  the      _,,  «•       •  i  •  , 

paper,  where  the  The  excuse  for  the  respondent  not  appearmg  on  the 
^gnedJTor  the  former  occasion  was,  that  his  agent  had  searched  the 
E^E^ap^irance  petition  paper,  but  had  overlooked  the  entry  of  this 
agent  had  over-  Petition.  The  petition  had  been  answered  for  the  1st 
^thc^MtitSi^  July,  and  was  in  the  paper  on  the  following  day — an  ex- 
on  the  fonner     peditious  mode  of  proceeding,  which  was  not  universally 

occasion.  »  »  «=»  ^r 

practised,  and  therefore  not  likely  to  be  known  by  the 
respondent  on  the  present  occasion. 

The  Court  refused  the  application,  saying,  that  it 
ought  not  to  depart  from  the  practice  it  had  laid  down, 
when  either  of  the  parties  to  a  petition  neglected  to 
appear ;  and  that  as  the  petitioner  in  this  case  had  only 
taken  such  order  as  he  could  abide  by,  the  respondent 
might  move  to  discharge  it,  if  the  petitioner  obtained 
9n  improper  order. 


CAS£S  IN  BANKttUPTCY.  339 

1833. 


Ex  parte  Gribble. — ^In  the  matter  of  Bond  and         Sotahampt^ti 

Bmiding§, 
PaTESHALL.  July  5. 


This  was  the  petition  of  an  executor  of  one  of  the  ere*  The  managing 

J.  Ai_*i  .1  n  «   owner  of  a  ship, 

ditoTs  of  the  bankrupt^  praying  that  two  sums  of  /•  chartered  by  the 

and  L,  standuig  in  the  name  of  the  Accountant-  pany,  receives  * 

General  at  the  Bank  of  England,  might  be  transferred  Ihe  fSlK*aid 
to  the  petitioner.  T^fnl^!?  IS L 

It  appeared  that  C.  B.  Gribble,  the  testator,  had  ?wni|ame,draw. 

^*^  '  '  io§^  checks  from 

been  the  manafinir  owner,  or  what  is  commonly  called  time  to  time  for 

**    **  "^  various  sums 

the  ship's  husband,  of  the  ship  Princess  Charlotte  of  o^t  of  the  pro- 
ceeds, part  of 
Wales,  which  had  been  chartered  by  the  East  India  whichareappU- 

-^  .  ed  for  the  use  of 

Company,  and  had  received  from  the  Company  two  the ship,and  part 
warrants  for  the  payment  of  the  freight  due  upon  the  pcLes.  He^'that 
charter-party,  for  which  he  and  Sifns,  another  part-  ownerslhmno 
owner,  gave  a  joint  receipt  to  the  East  India  Company*  \^^i}^^\a^^ 
These  warrants  were  lodged  by  C.  B.  Gribble,  in  his  ^^y  cuf^"' "''' 
own  name,  in  the  hands  of  the  bankrupts,  who  were  ^J|f^  ^^j^  • 
bankers,  but  with  whom  he  had  not  previously  opened  ^^^^  ^^' 
any  account.    The  bankers  received  the  money  due  on 
the  warrants,  and  Gribble,  from  time  to  time,  drew 
checks  on  them  for  various  sums,  part  of  the  money  so 
drawn  for  being  for  the  use  of  the  ship,  and  part  for 
other  purposes ;  among  the  latter  was  the  sum  of  S478/. 
ft>r  the  use  of  his  own  son.    After  the  deitth  of  C.  S. 
Gribble,  the  testator,  the  balance  remaining  in  the 
bands  of  the  bankrupts  was  transferred  by  them  to 
the  credit  of  the  petitioner,  as  his  executor,  in  a  new 
|U»ount  opened  with  the  executor ;  and  the  petitioner 
proved,  as  executor,  for  the  amount  of  the  balance 
due  at  the  time  of  the  bankruptcy.     The  two  sums 
in  the  hands  of  the  Accountant«General  were  the 

VOL.  III.  A  A 
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18dS.  amount  of  two  dividends^  which  had  been  declared 
Ejpurt*  upon  such  proof.  The  other  jomt  owners  set  up  a 
claim  to  this  money,  in  proportion  to  the  shares  in 
which  they  were  respectively  interested  in  the  ship. 
On  a  former  occatton,  when  the  matter  waa  befoi^ 
the  Vice-ChanoeUor»  an  order  was  made  that  all  divi* 
denda  payable  on  the  proof  made  by  the  executor 
should  be  paid  into  the  bank  in  the  name  of  the 
Accountant-General,  subject  to  further  directions ;  and 
that  the  other  joint  owners  should  try  their  right  to  this 
money,  by  bringing  an  action  at  law  against  the  bank- 
rupts, as  for  money  had  and  received  to  their  use.  Thia 
action  wajs  tried  on  the  SOth  December  last,  when  the 
plaintiffs  were  nonsuited,  on  the  ground  that  there  was 
no  proof  that  C.  B*  Gribble^  when  he  lodged  the  war» 
rants  in  the  hands  of  the  bankrupts,  was  acting  aa  the 
agent  of  the  plaintiffs;  and  the  G>urt  afterwards  refused 
an  application  for  a  new  trial. 

Mr.  SicaH9ion,  and  Mr.  Rogers^  appeared  in  support 
of  the  petition,  and  referred  to  the  case  of  Sims  ▼. 
BritUUn  (a),  which  was  an  action  arising  out  of  a  similar 
claim,  made  by  the  other  part-owners  of  the  ship,  to  a 
certain  other  fund  in  the  hands  of  the  defendants, 
who  were  employed  by  C*  B.  Gribbk  as  his  general 
agents.  In. that  case  it  was  held  by  tlie  Court  of 
King's  Bench,  on  a  motion  for  a  new  trial,  that  the 
plaintiffi  could  not  sue  the  defendants  as  their  debtors^ 
as  there  was  no  sort  of  jHrivity  between  thenu  The 
Ckmrt,  in  giving  judgment,  said»  that  **  the  money  ap« 
pearing  to  the  credit  of  Gribble  was  subject  to  his  sole 

(a)  4  B.  &  Adol.  375. 
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Mr.  frigtamj  conhri.  The  decision  of  Ihe  Court  of 
Law  has  not  set^d  the  queetion  between  these  parties. 
When  the  case  was  before  the  yice-ChaBceUor»  he 
thought  it  so  clear,  &at  he  did  not  bear  the  counsel  for 
the  other  patt-ownerSi  but  took  it  for  granted  that  the 
fimd  arising  finmi  die  money  received  on  the  East  India 
warrants  was  money  belonging  to  the  ship.  It  was  in^ 
sisted  by  the  other  side^  before  the  Yice-Chancellor, 
Alit  the  other  partmwners  of  a  ship  are  creditors  of  the 
managfaig  owner^  generally,  giving  him  present  credit,*^ 
and  this  by  the  general  custom  of  merchants  in  London. 
Bttt  that  does  Ml  aiifect  the  right  of  the  owners  to  take- 
advantage  of  any  other  circumstances,  which  may  give 
them  a  dflim  on  tfie  particular  fund.  It  is  clear,  that 
tbe  ori^al  owner  of  property  has  a  right  to  follow  it, 
whatever  change  it  may  have  subsequently  undergone^ 

AAg 


Obibbli. 


disposition)  and  payable  by  the  defendants  to  his  ordei^       ISSd. 

only ;  and  the  etue  isjusi  ihe  eame^  a$  tfihe  defendmU-      BK^arte 

kmd  been  GribbUe  bankers^  and  by  his  direction,  and 

for  his  convenienoe>  had  kept  a  separate  account  of  one 

part  of  his  funds.     If  the  odier  part-owners,  the  plain* 

tiffiii  had  been  unwilling  to  trust  Gribble  alone  with  tiie 

iBoney»  ihey  should  have  raised  a  separate  account  in 

their  own  names,  or  as  owners  of  thb  ship,  with  the 

defendants ;  and  then  they  would  have  been  respond 

sible  to  them.   That  they  have  not  done,  and  therefore 

tiiey  cannot  treat  the  defendants  as  their  debtors.  They 

were  debtors  to  Gribble^  and  are  now  reisponsible  to 

his  executors*"     The  petitioner  therefore  is  now  en- 

tided,  on  ftirdier  directions,  to  have  this  money  trans* 

fefted  to  him  as  the  executor  of  C  A  Gribbk. 
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1  Sd3.  The  case  of  Taylor  v.  Plumer  {a\  and  also  the  recent  one 
Expj^rte  of  Small  V.  Atwood  (6),  establish  the  point,  that  you  have 
Gbibblb,  ^  j^gjj^^  ^  follow  money  invested  in  stock,  which  is  after- 
wards transferred  into  the  name  of  another  party.  This 
is  consistent  with  the  doctrine  laid  down  in  Lord  Ched^ 
worth  V.  Edwards  (c\  where  Lord  Eldon  granted  an 
injunction  to  restrain  the  transfer  of  stock,  standing  in 
the  name  of  a  steward,  on  strong  evidence  that  the 
stock  was  the  produce  of  his  master's  property.  If  I 
can  prove  that  a  specific  sum  is  the  produce  of  my 
money,  I  have  a  right  to  attach  that  sum  in  a  Court  of 
Equity;  and  equity  does  not  inquire  into  privity.  The 
judgment  of  the  Court  of  King's  Bench  is  founded  on 
the  want  of  privity,  and  the  intention  of  Gribble  when 
he  deposited  the  warrants  with  the  bankers.  If  Crribble, 
as  the  managing  owner,  had  kept  the  fund  separate, 
then  we  should  clearly  have  had  a  right  to  follow  it. 
The  affidavits  do  not  establish  any  custom  to  prevent 
the  part-owners  of  a  ship  from  having  a  general  lien  on 
the  specific  fund  paid  to  the  managing  owner  for  freight, 
notwithstanding  the  custom  may  be  for  them  to  give 
credit  generally  to  the  managing  owner.  It  is  very 
important  to  the  interests  of  the  part-owners,  to  make 
good  their  claim  to  this  fund ;  as  the  estate  of  the 
bankers  will  pay  a  good  dividend,  while  the  estate  of  the 
testator  is  insolvent.  There  is  a  circumstance,  also,  not 
yet  adverted  to,  which  gives  great  weight  to  the  claim 
of  the  other  part-owners,  namely,  that  Gribble^  the 

(a)  3  M.  &  S.  662.  (6)  1  Youngc,  607. 

(c)  8  Yes.  46.  This  ease,  however*  makes  rather  against  the  argameat 
of  the  learned  counsel ;  for  though  Lord  Eldon  granted  the  injunctioD  as  to 
the  stock,  he  expressly  refused  it^  as  to  money  at  a  banker^s  standing  in  the 
steward's  name. 
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testator,  had  never  banked  with  the  bankrupts  previous        ISSS. 

to  this  transaction ;  which  shows  that  the  fund  was  in-       £z  parte 

tended  to  be  deposited  with  them  for  the  sole  purposes 

of  the  ship.    It  would  be  perhaps  advisable,  under  all 

the  circumstances  of  thb  case,  that  the  matter  should 

be  heard  again  by  the  Vice-Chancellor,  who  directed 

the  action  at  law. 

Mr.  Walker  appeared  for  the  assignees. 

Mr.  Stoansfonf  in  reply.  The  ground  on  which  the 
case  of  SmaU  v.  Atwood  (a)  was  decided,  was  fraud ; 
the  contract  for  the  purchase,  in  that  case,  being  va- 
cated for  fraud  on  the  part  of  the  vendor.  But  in  this 
case  Gribble,  the  testator,  was  the  lawful  part-owner 
of  this  money,  and  it  could  not  be  taken  out  of  his 
hands  even  in  an  action  at  law  brought  by  the  other 
part-owners.  No  question  arises  in  this  case,  as  to 
the  identification,  or  non-identification  of  the  pro^ 
perty — ^it  is  all  a  matter  of  contract. 

Erskine,  C.  J. — I  confess,  that  I  had  some  difficulty 
at  first  in  determining  this  case;  but,  upon  consideration, 
I  think  that  the  action  at  law  has  decided  the  whole 
question; — which  turns  upon  what  was  the  intention  of 
Oribbk,  when  he  deposited  the  East  India  warrants  in 
the  hands  of  the  bankrupts?  For  if  he  placed  them  there 
in  his  own  name,  I  cannot  conceive  what  right  the 
other  joint  owners  could  have  to  claim  from  the  bank-* 
mpts  the  money  which  they  subsequently  received  upon 
the  warrants.  I  am  now  considering  the  question  distinct 
from  all  points  relating  to  any  custom  that  may  exist 

(a)  Suprh. 
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1 SS3,  between  the  managing  owner  and  the  rest  of  the  owners 
Ex  Tie  ^^  ^  ^^^P'  ^°  their  dealings  with  each  other,  and  am  now 
Gribblx.  confining  my  view  of  the  case  solely  to  the  imtemikm  of 
GrtiMf 9  when  he  opened  an  account  with  the  bankrupts. 
Did  hb  place  the  warrants  with  them,  merely,  aa  the  agent 
of  the  other  part-owners, — or  were  they  paid  in  by 
him  to  his  own  individual  credit,  in  order  that  he  migfat 
draw  for  the  money  as  he  chose,  and  account  for  it 
afterwards  to  the  other  part-owners?  Nqw»  the  fiict 
of  his  intending  to  place  this  money  in  the  hands  of 
the  bankrupts  on  the  aoeount  of  the  other  part-owvers, 
is  negatived  by  the  result  of  the  action  at  bw;  from 
which  it  must  be  inferred,  that  he  placed  the  HKoiey  in 
the  bankers'  hands,  treating  it  entirely  aa  his  own«  It 
appears  to  me,  therefore,  that  the  nonsuit  in  the  action 
has  decided  (he  whole  case. 

Sir  J,  CRosa.-*-The  quesUon  is,  whether  thia  mmey 
ever  because  the  separ«vte  property  of  GriUkr-^ax 
whether  it  was  not  deposited  by  hims  with  these  bank- 
rupts, with  the  intention  of  keeping  it  separate  from  all 
his  otheir  money,  and  for  the  purpose  of  oomposing  a  j<^t 
fund  belonging  to  himself  and  the  othet  part4)w|iera  of 
the  ship^  Has  the  fund,  since  it  was  paid  in,  beooniQ 
mixed  with  other  money  belonging  to  Chibbkf  On 
the  contrary^  it  appears  to  have  be^  kept  quite  dia^ 
tinct  from  his  other  funds,  and  no  other  money  was 
mixed  with  it.  Then  the  questipn  is,  can  you  identify 
the  fund  t  I  think  the  property  is  clearly  identified* 
Nor  does  it  appear  to  me,  that  the  action  at  law  eap 
be  said  completely  to  decide  the  point,  It  was  bro«|^t 
by  the  other  part-owners  against  the  bankers^  and 
the  Court  of  King's  Bench  decided  that  the  action 
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wouU  QOl  li^,  as  there  was  no  privity  of  contract       1833. 
between  the  pbintiffs  and  the  defendants*    But  the      ^^^^ 
poiiit  ia  now»  ia  there  not  an  equity  between  theae     G»n>»- 
parties,  and  one  which  tbia  Coort  is  anthoriied  and 
bound  to  administer^  in  order  to  do  substantial  justice 
betve^B  them?    I  wiah  it  to  be  understood,  however, 
that  I  do  not  positively  differ  with^his  Honor  the  Chief 
Judge  in  the  judgment  he  has  already  pronounced; 
for  I  do  not  now  feel  competent  to  expresa  a  decided 
(qHnion  on  the  caae»  aa  I  could  have  wished  some 
further  time  to  consider  my  judgment;  my  impression 
hfu^%  that  the  point  of  law,  and  the  point  of  equity, 
are  not  identically  the  same* 


Sir  G.  Rose. — This  matter  was  well  considered  by 
the  Vice-Chancellor,  when  he  directed  the  action  to  be 
brought,  for  the  purpose  of  ascertaining  what  claim  the 
other  paarl-ownera  had  to  this  fund  in  the  hands  of  the 
bankrupts;  and  I  think,  that  the  reanlt  of  the  action 
has  satisfactorily  disposed  of  the  case.  Was  the  money 
paid  in  to  these  bankers  by  Gribble  controlled  by  any 
bust?  By  none  whatever;  it  was  placed  to  the  sole 
account  of  Gribble^  and  was  entirely  subject  to  his 
order  and  disposal,  by  drawing  checks  in  hb  own  name 
on  the  bankers  for  different  portions  of  it>  whenever  he 
thought  proper.  Suppose  one  of  the  ordinary  cases 
of  short  bills.  When  a  bill  of  this  kind  is  indorsed  by 
the  payee,  and  deposited  by  him  with  a  third  person, 
if  it  is  clothed  with  a  trust,  it  cannot  be  disposed  of  by 
the  holder;  but,  if  subject  to  no  trust,  the  bill  may 
then  be  legally  negotiated  by  the  holder,  although  it 
may  be  fraudulent  in  him  to  do  so.  There  was  pre* 
dsely  the  same  relation  in  this  case  between  Gribble^ 
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1833. 

Ex  parte 
Gribblb* 


the  managing  owner,  and  the  other  part-owners  of  the 
ship,  as  to  the  disposal  of  the  East  India  warrants,  as 
between  the  holder  of  an  indorsed  bill|  and  the  payee 
who  delivers  it  to  him  so  indorsed* 


The  Order  made  was,  that  the  money  in  the  Bank 
of  England,  and  all  future  dividends  to  be 
declared  on  the  proof  made  by  the  petitioner, 
should  be  paid  into  Court,  to  the  credit  of  the 
suit  in  Chancery;  with  liberty  to  the  petitioner, 
to  proceed  for  the  costs  of  the  action.  The 
assignees  to  have  their  costs  out  of  the  fund, 
and  the  petitioner  to  have  all  his  costs  in  like 
manner. 


Southamptim 

Buildings, 

July  5. 

An  anignee, 
who  was  also  a 
»,of 


£x  parte  George  Turvill  and  others* — ^In  the 
matter  of  Stephen  Miller* 


This  was  a  petition  for  the  removal  of  an  assignee, 
mortgagee,  of  and  that  he  might  be  ordered  to  account,  under  the 
fiMhold  proper-  following  circumstances,  as  stated  in  the  petition. 
iSr"  The  commission  issued  against  the  bankrupt  on  the 
wS^utt'p'fcl*  I**  J"'y  1819,  describing  him  as  a  rope  and  saU 
"*^*'*^d^*to  "^^^®^*  1^"*  which,  the  petitioners  contended,  ought 
be  resold,  sub-    ^  have  further  described  him  as  a  line  and  twine 

ject  to  any 

claims  of  the      spinner  and  sacking  cloth  manufacturer;  and  the  re- 
assignee  by  YiT'  ^   ^ 

tueofhismort-  spondent,    William  Neal,  was  chosen  sole  assignee, 
^heexami-    The  petitioners  were  the  executors  of  one  George 

nation  of  the 
assignee  before 


the  Commissioner,  as  to  the  sale  of  the  property,  was  permitted  to  be  read,  as  evidence  of 

se's  misconduct, — the  petition  praying  to  discharge  him  for  mil 
it  did  not  pray  a  resale. 


the  assignee' 


misconduct, — although 


When  a  petition  has  been  half  heard,  it  cannot  be  amendedi  on  payment  merely  of  the 
common  costs  of  the  day. 
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Inwaod,  who  was  the  surviving  trustee  under  the  ]S3d. 
bankrupt's  marriage  settlement,  bearing  date  the  26th  g^  j^ 
J«u.ry  1811.  and  who  had  proved  under  the  coounu.  .i"— 
sion  for  the  amount  of  183/.  The  petitioners  alleged, 
that  they  had  discovered  that  the  bankrupt  in  passing 
big  last  examination  had  made  a  mistake  in  the  de- 
scription of  some  of  his  property,  describing  his  in- 
terest in  it  as  reversionary,  instead  of  absolute;  and 
that  though  the  bankrupt  was  not  aware  of  what  his 
real  mterest  was  in  the  property,  yet  that  Neal,  his 
assignee,  was  fully  acquainted  with  the  nature  of  such 
mterest.  This  property  was  stated  to  be  of  the  value 
of  1379/.,  .subject  to  a  mortgage  made  to  Neal  for  /. ; 
his  household  furniture  was  valued  at  SOO/.,  and  his 
book  debts  at  2200/.; — a  share  of  a  ship  at  20/.; — ^his 
life  interest  in  other  property,  in  case  he  survived  his 
wife,  SO/. ;  and  the  good-will  attached  to  the  premises 
occupied  by  him,  at  400/1;  making  in  the  whole 
4920/*  13s*  The  amotknt  of  the  debts  owing  by  the 
bankrupt,  at  the  time  of  his  bankruptcy,  was  stated  to 
be  2S40/.  17tf.  7</.,  which  included  three  mortgages  of 
different  portions  of  the  bankrupt's  property,  namely, 
one  of  a  freehold  messuage  and  land  to  Neal,  the 
assignee,  for  500/.; — one  of  a  copyhold  factory  to 
Sarah  Harding  for  296/. ; — and  the  other  of  a  freehold 
field  and  rope-ground  to  Mr.  Barnard  for  100/. 

The  petitioners  then  alleged,  that  the  bankrupt's 
estate  ought,  with  proper  management,  to  have  paid 
2Q».  in  the  pound,  and  have  left  a  surplus;  but  that 
from  the  misconduct  of  the  assignee  it  had  only  paid 
6r.  ](k/.  in  the  pound.  On  the  28th  September  1819, 
the  freehold  and  copyhold  property  was  put  up  to 
auction,  when  the  freehold  house  and  land  was  bought 


and  otben. 
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1855.       IB  on  the  part  of  the  aangnee  for  Si5L; — the  ftiediold 
r  field  and  rope<^roond  for  110/.; — and  the  oopj^ioU 

Tu«Yiix  faetoiy  for  4001.  On  the  1st  Maj  18a8,  the  ficidiold 
boose  and  land,  which  was  stated  to  he  of  the  annual 
▼ahie  of  68JL,  was  put  up  to  sale  agaui»  when  it  was 
bought  bj  the  assignee  for  115£;  upon  which  be  put 
a  relation  of  his  into  possesnon  of  die  property  as  bia 
tenant,  who  had  ocaifued  iterer  since*  The  petition  thai 
charged,  that  the  assignee  proved  SOOliL  under  Ae  .com- 
nussion,  as  the  balance  due  to  him  for  prineipal  and 
interest  on  his  mortgage  debt,  and  reeetved  a  dividend 
tbeieon  of  6s,  lOet.  in  the  pound; — that  be  took  poe* 
session  of  slock  at  the  time  of  the  bankruptcy  to  the 
vahie  of  SfiOI., — ^that  he  had  reeeived  book  debts  due 
to  the  bankrupt  to  the  amount  of  10Q(NL,~for  the  sale 
of  tbehouseboldiufnititre96/«,and  various  otbersums,*— 
leaving  a  balance  of  IQSIL  9s,  Id*  unaoeotmted  D^* 
Aiid>  after  several  other  charges  of  misconduct  uiged- 
agsinst  the  Hsvgnoej^ 

The  petition  prayed,  that  Ne^  might  be  diadiw^ed 
IVom  his  otBce  of  assignee,  and  another  assignee  ap- 
pdnted  in  lus  room,  and  that  he  might  be  prevented 
from  voting,  in  the  election  of  the  new  assignee ;  that 
be  migbt  be  ordered  to  pay  to  the  bankrupt's  estate  a. 
stun  equivalent  to  the  rental  of  the  premises  occufned 
by  his  reUtion;  diat  the  creditors  m^(ht  be  at  liberty 
to  investigate  his  aooouuts ;  and  that  he  might  be  or- 
dered to  make  up  any  deficiency  which  might  appear 
to  exist,  and  to  pay  all  eosts« 

Mr.  Mcnttigu,  and  Mr.  Keme,  appeared  in  support 
of  the  petition  $  and  proce^ed  to  read  the  examina- 
tion  of  NmI  before  the  Commissioner,  in  regard  to  the 
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aale  of  the  brakrupl's  freehold  estate^  whieh  waa  alleged       1  MS. 
to  bafe  been  purebaMd  by  himself,  ^f»m 


Mr«  Biekmdty  and  Mr,  Jtmi^ett,  for  the  attignee^ 
objected  to  this  mode  of  proceeding,  as  the  petitioD  did 
not  pray  a  resale  of  the  property. 

EaatiNB,  C*  J.**-They  have  a  right  to  read  the 
aoeoont  given  by  the  ass%nee  of  the  transaction  of  the 
sale  id  the  property,  as  evidence  of  his  own  misoon* 
duct;  the  petition  praying  to  discharge  him  for  mis- 
conduet. 

Mr«  Mtmimgu^  It  is  perfectly  wt  il  known,  ib«t  an 
as^gnee  eannot,  oidier  directly  or  Imiireetly,  porebase 
any  part  of  the  bankrupt's  property  for  himself« 
withont  tiie  sanation  of  the  bankrupt's  creditor*,  or 
the  order  of  the  Ciourl.  There  Is  no  question  then, 
hot  that  the  estate  must  be  resold..  They  may  contend 
on  the  other  side,  that  such  resale  must  he  sul\)eet  to 
the  aaaignee's  mortgage)  but  in  answer  to  this,  we  s^y 
that  the  assignee  has  waived  his  mortgagQ  by  proving 
debt  imder  the  eommlision* 


aiMJiotlMn. 


Sir  G.  Rose. — The  proper  way  will  be  for  the 
Court  to  order  this  estate  to  be  resold*  8ul\|ect  to  any 
clauns  of  die  a^riguee  by  virtue  of  hia  mortgage. 

Natf^^Tbi^  suggeation  was  agreed  to  by  the 
counsel  on  both  sides. 

Mr.  Montagu.  I  come  now  to  the  second  point,  as 
to  the  assignee  purchasing  the  bankrupt's  stock.     [Sir 


350  CASES  IN  BANKRUPTCY. 

1835.        G,  JRoie.    The  order  already  made  covers  the  whole 

ETwiite      prayer  of  your  petition.]    The  prayer  is  to  investigate 

Md  oth^     the  accounts  of  the  assignee ;  but  if  the  Court  think  that 

'  I  am  prevented  from  entering  on  the  question  of  the 

purchase  of  the  bankrupt's  stock  by  the  assignee^  I  must 

now  apply  to  amend  the  prayer  of  the  petition. 

Mr.  Richards  objected  to  this  being  done  in  the 
present  stage  of  the  proceeding,  unless  more  than  the 
common  costs  of  the  day  (which  were  4^.)  were  paid* 

Ebskine,  C.  J. — The  question  is,  after  the  hearing 
of  this  petition  has  been  more  than  half  gone  through, 
whether  the  petitioners  are  not  now  at  the  mercy  of  the 
respondents,  if  the  latter  object  to  an  alteration  in  the 
prayer  of  the  petition.  The  counsel  for  the  petitioners 
might  have  amended  in  the  first  instance,  on  paying 
the  common  costs;  but  not  when  the  hearing  of  the 
petition  has  been  so  far  proceeded  with.  In  regard  to 
the  price  given  for  the  freehold  estate  by  the  assignee, 
it  appears  that  the  estate  was  put  up  to  sale,  subject 
to  the  rights  of  the  bankrupt's  wife«  which  the  bank- 
rupt stated  himself;  and  this  may  probably  have 
caused  die  estate  to  have  been  sold  under  its  value. 

The  Order  made  was,  that  the  freehold  and  copy- 
hold property  should  be  again  put  up  to  sale, 
subject  to  any  claim  of  the  assignee  by  virtue 
of  his  mortgage, — ^reserving  all  further  direc- 
tions and  costs. 
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Ex  parte  Moldaut. — In  the  matter  of  George 


1833. 


.g^  Sauthmnpion 

Hunter.  BwUtingi, 

^^  July  6. 

The  petitioner  in  this  case  was  the  surviying  partner  A.  in  FraDce 

6iQploy8  B.  in 

of  the  house  of  Renaudot  and  Moldaut,  who  were  the  England  to  sell 

,     -r*  wines  on  com* 

proprietors  of  exten&ive  vineyards  at  Dijon^  in  France,  misdon.  as  well 
In  the  year  1827,  the  bankrupt  being  at  Paris  met  other  wIms  on 
with  M.  Renaudot,  the  deceased  partner,  to  whom  he  London^^^  ^^ 
was  previously  well  known,  and  made  representations  he^fo^i^^S^ 
to  him  that  he  could  effect  advantageous  sales  of  wines  ^™j^?  ^®^" 
for  his  house  in  England.    Upon  the  faith  of  these  ^'^^^^  ^J»«  g«- 

®  ^  nerally  bought 

representations,  Messrs.  Renaudot  and  Moldaut  con*  and  sold  by  JB. 

^     in  his  own 

stituted  the  bankrupt  sole  agent  for  the  sale  of  their  name.   Part  of 

the  wines  con* 

wines  in  England,  agreeing  to  allow  him  10/.  per  cent,  signed  by  a, 
commission  on  the  net  produce  of  the  sales,  and  50/.  warehouses 
per  annum  for  rent  of  office  and  cellar.    He  was  not  name.'andhpart* 
to  guarantee  debts,  but  was  merely  instructed  to  sell  (Uuriminate"* 
with  prudence,  avoiding  whatever  might  cause  anxiety..  *^^*''  ^•** 
They  paid  for  his  licence,  and  agreed  to  remit  the  dows  the  con- 

^    *^  '  o  nection  with 

necessary  funds  to  enable  him  to  pay  the  duty  on  the  P*  and  requires 

"  M.    J  ^  jjjm  1^  dehver 

wines,  as  they  arrived  in  England.    After  entering  into  ^p  alithewines» 

,.  -^  ,   ^  ^  butB.neglecU 

this  engagement,  the  bankrupt  returned  to    London,  to  comply  with 

«       •  .All  t     «  11  this  requisition, 

set  up  busmess  m  Albemarle  Street,  and  the  connec**  and  shortly 
tion  of  principal  and  agent  between  himself  and  Messrs.  comes  bankrupt. 
Renaudot  and  Moldaut  immediately  commenced,  and  the  Court  had 
continued  up  to  the  period  of  his  bankruptcy.    The  orifw  Srassie. 
casks  of  wine  consigned  to  him  were  all  marked  with  ^^  ^}? 

o  deliver  up  these 

die  names  of  Renaudot  and  Moldaut,  and  the  invoice  ^°".^  ^'  ^* 

'  That  It  was  not 

accompanying  each  consignment  was  made  out  by  them  a  case  of  reputed 

ownership.    3. 

as  owners  of  the  wine.      Hunter   rendered  them  a  That  a.  might 

sue  the  purcha* 

monthly  account  of  sales,  and  also  another  quarterly  sersof  the  wines. 

in  the  name  of 
B.  or  his  assig- 
nees.   But  4,  That  no  order  could  be  made  foi  the  payment  to  ^1.  of  any  monies,  the  produce 
of  the  wines,  if  mixed  with  the  other  monies  of  B.  at  the  time  of  his  bankruptcy. 
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l$$$.       account,  in  which  he  charged  hb  commission  on  the 
g^^gji,     'quarterns  sales  as  agent  or  &ctor.    A  short  time  ilfter 
his  return  to  London,  he  wrote  word  to  Messrs*  Re-- 
mamhi  and  MMatit,  that  in  order  to  fiiciiitate  die  sale 
of  tfadr  wines  oonsigtied  to  himi  he  must  be  aUe  to 
aoDDimnodate  his  customers  with  other  descriptions  of 
wines ;  in  conseqaetaoe  of  which  representationi  thej 
attdimiaed  him  to  make  purchases  of  the  required 
wines  in  London  on  their  account,  being  amuoos  for 
a  more  estended  sale  of  their  own  wines.    For  this 
purposoi  they  transmittod  letters  of  credit  16  a  con* 
stderaUe  amount  in  &TOur  of  the  bankrupt,  addressed 
to  Rrmn  De  Ihstei  &  Co.,  and  likewise  guaranteed 
the  payment  of  suoh  wines  as  Hmmter  mi^t  purchase 
flrom  Messrs.  Eade  &  Beil  in  London*    These  wines 
were   generally  bouf^t  and   sold  in  die  bankrupt's 
name  |  but  one  instance  ooourred  of  a  purchase  of  wine, 
where  the  seller  drew  trills  on  the  bankrupt  as  **  agent 
far  Remamdoi  &  MMmti  ;**  and  there  was  another  in- 
stance of  a  sale  of  wine,  in  which  die  purchase  was 
made  by  the  bankrupt  debtor  to  Re9mmd(^  &  MoUkmi. 
All  the  wines  in  the  dock  warehouses,  however,  stood 
in  the  bankrupt's  name»  and  when  they  were  removed 
to  his  own  cellar,  the  permits  werd  also  itede  out  in 
his  name«    The  wines  consigned  by  Benandoi  &  Afof- 
dbl#,  and  the  wines  purchased  by  the  baidurupi  in 
BilghUid»  fentted  <Mie  indisecinnaate  stock  in  the  batik- 
ru^^t's  eeUsr.    In  November  1831  the  bankrupt  wrote 
to  RektMioiii  Mokhmi^  proposing  to  them  to  grant 
him  a  faigher  Aite  of  commission  and  an  hicreaaed  an^ 
mlal  gratuityi  and  saying,  that  if  hd  could  not  succeed 
in  improving  his  situation   by  his   employment  with 
thern^  he  must  do  it  with  another^     It  did  not  suit 
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MeiBn.  B^nam€lot&  MMaui  lo  accede  to  these  terms)  1BS3» 
and  in  May  1888  M.  MoUhnU  canie  to  this  country  ^Tpm 
fitf  the  purpose  of  winding  up  the  conceni)  when  he 
reeled  intelligence  of  the  death  of  his  partner,  M « 
Rammloi%  On  the  exanunation  of  the  bankrupt's 
accounts*  it  appeared  that  there  was  a  balance  of  AOOOL 
due  from  him  to  the  petitioner ;  which,  being  wholly 
unable  to  pay^  the  petitioner,  in  February  1888|re-> 
quired  him  to  delirer  up  the  stock  of  wines  vemaining 
in  his  hands,  the  value  of  which  was  about  17002. ;  and 
he  urged  him  at  the  same  time  to  get  all  the  outstand^ 
ing  accounts  settled,  the  petitioner  also  exerting  himself 
for  the  same  purpose.  Some  of  the  wines  in  the  docks 
were  then  transferred  into  the  name  of  the  petitioner^ 
and  a  sdiedule  taken  of  others;  but  the  bankrupt  con* 
tinned  to  postpone  the  delivery  of  the  remainder,  under 
various  pretences,  and  on  the  @9d  March  1888  caused 
a  declaration  of  insolvency  to  be  filed  at  the  Bankrupt 
Oflfee^  upon  which  he  was  on  the  10th  May  dedared  a 
baduupt ;  and  his  asrignees  afterwards  ^oriL  possession 
of  the  wfac^of  die  wines  in  the  cellars  at  the  bankrupt's 
house  in  Albemarle  Street,  and  sent  a  notice  to  forbid 
the  dettvery  of  odier  wines  lying  at  the  warehouses  of 
the  St.  Katherine's  Dock  Company. 

The  petitioner  prayed,  thai  the  assignees  might  be 
ordered  to  deliver  up  all  these  wines  to  htm,  as  well  as 
all  monies  in  the  bankrupt  s  hands,  die  proihice  of 
woies  consigned  to  him  by  the  petitioner  and  his 
partner. 

Mr.  Stoanstcn,  and  Mr.  BeiheUf  appeared  in  sup- 
port of  the  petition.  The  most  plausible  objection, 
that  may  possibly  be  urged  against  the  prayer  ef  the 
petitioner,  is,  the  want  of  jurisdiction  in  the  Court  to 


364  CASES  IK  BANKRUPTCr. 

1833.  decide  the  question.  [Ersktne,  C.  J.  Will  the  peti* 
Ex  parte  ttoner  undertake  to  ahide  by  the  judgment  of  this 
^^"^^^^^  Court,  and  not  to  bring  an  action,  if  this  Court  deter- 
nunes  the  question  ? — Note.  This  proposal  being,  after 
some  demur,  agreed  to  by  the  petitioner's  counsel,  the  ar- 
gument was  resumed.]  There  is  no  doubt  in  this  case, 
that  the  wines  in  the  possession  of  the  bankrupt  were 
the  property  of  the  French  house,  nor  can  it  be  dis- 
puted that  the  bankrupt  was  largely  indebted  to  that 
house.  Then,  the  whole  of  the  dealings  between  these 
parties  being  in  the  characters  of  principal  and  factor^ 
the  wines  that  continued  in  Hunter^s  possesion  at  ihe 
time  of  his  bankruptcy  are  not  within  the  clause  of 
reputed  ownership  in  the  Bankrupt  Act  (a) ;  Scait  v. 
Surman  (b) ;  Ex  parte  Dumas  (c) ;  Tooke  v.  HoUing- 
worth  {d).  [Sir  G.  Rose.  There  is  no  difficulty  about 
the  law — ^but  how  do  you  distinguish  the  property  ?] 
[ErMne^  C.  J.  How  do  you  distinguish  the  wines  in 
the  cellar  of  the  bankrupt's  house  in  Albemarle  Street  ?] 
In  the  case  of  a  factor ^  it  is  enough  if  the  property 
of  the  principal  be  identified  by  satis&ctory  evidence* 

There  is  no  necessity  to  have  a  particular  mark  of 

* 

ownership  on  every  part  of  it.  A  bankrupt  may  exe- 
cute a  declaration  of  trust  after  his  bankruptcy  (e),  or 
indorse  a  bill  of  exchange  which  he  had  engaged  to 
do  before  his  bankruptcy^/).  So,  in  this  case,  the  bank->» 
rapt  was  bound  to  deliver  up  the  wines,  which  on  the 
SSd  April  he  identified  as  the  property  of  the  peti- 
tioner, and  the  delivery  would  have  been  good,  not* 
withstanding  a  previous  act  of  bankruptcy. 

(a)  6  Gw.  4.  c.  16.  s.  72.  (6)  Willis,  400. 

(c)  1  A&.  234.  (d)  5  T.  R.  215 ;  2  H.  B.  501. 

(e)  Gardner  v.  Rowe,  5  Ruas.  258. 

(/)  Ex  far  f  Grtining,  13  Ves.  206,  and  the  cases  cited  in  the  note. 
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But  independently  of  the  law  of  principal  and  &ctor,,       1833. 
the  72d  section  of  the  statute,  which  relates  to  reputed      ^Tpfl^ 
ownership,  only  contemplates  a  possession  by  the  bank-     ^oldaut. 
rupt  at  the  time  of  his  bankruptcy,  '*  by  the  consent 
and  permission  of  the  true  owner,*'    Thus,  where  a 
man  employed  a  coach-builder  to  make  some  altera- 
tion in  his  carriage,  and  after  sending  for  it  several 
times,  the  coachmaker  became  bankrupt ;  it  was  held, 
that  the  carriage  was  not  in  the  bankrupt's  possession 
at  the  time  of  his  bankruptcy  with  the  consent  of  the 
owner,  and  that  the  latter  might  maintain  trover  for  it 
a^unst  the  assignees ;  Carruthers  v.  Payne  (a).     And 
the  same  doctrine  had  been  long  before  recognized  by 
Lord  Hardtncke  in  West  v.  Siip  (b).    So,  in  this  ease^ 
there  can  be  no  consent  of  the  true  owner  set  up,  as 
to  the  bankrupt's  possession  of  the  wines  at  the  time 
of  his  bankruptcy,  for  the  petitioner  several  times  be- 
fore the  act  of  bankruptcy  required  the  bankrupt  to 
deliver  op  the  wines.    As  to  the  permits  of  the  wine 
being  made  out  in  the  bankrupt's  name,  this  is  a  fact 
perfisctly  immaterial,  as  it  was  the  bankrupt's  own  act, 
and  the  petitioner  was  in  no  way  privy  to  it.    Nor 
does  it  in  any  way  affect  the  question,  in  a  clear  case 
of  principal  and  factor,  that  the  bankrupt  sold  the 
trines  in  his  own  name  to  the  different  customers;  for 
in  a  case  of  this  kind  Lord  Hardwicke  said,  that  he 
would  have  no  difficulty  in  empowering  the  principal 
to  sue  the  debtor  in  the  name  of  the  bankrupt  and  the 


Mr.  J.  Russell  appeared  for  the  assignees*     The 


(a)  6  Bing.  270.  (6)  I  Ves.  244. 

VOL.  III.  B  B 
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iS33.  bankrupt  catried  on  no  othcrr  business  whatever  than 
^,  jjrte  tbat  of  selling  and  buying  wines  for  the  hotiae  of  the 
petitioner^  all  Which  was  done  in  his  own  name^  as  well 
as  every  olhef  trarftaction  in  business ;  so  that  no  such 
persons,  a^  Renauddt  &  Moldauiy  were  ever  known  to 
any  of  the  parties  with  whom  the  bankrupt  dealt.  We 
contend,  therefore,  that  Renaudot  k  Moldaui  carried 
dn  business  here  ifi  the  name  of  Hunter,  the  bankrupt ; 
aiid  that  the  property  embarked  by  them  in  that  busi- 
ness inust  be  subject  to  the  same  liabilities  as  the  pro- 
f>erty  bf  any  othet  bankrupt.  [Sir  J.  Crosi.  Your 
proposition  then  amounts  to  this, — that  all  the  dealings 
df  Itunier  were  those  of  Renaudot  &  Motdaut,  so  that 
&Q  tlieir  property  in  England  is  to  be  adminisiered 
under  the  nanie  of  Hunter.]  If  I  can  show  that  Me* 
hatldoi  &  Molddut  were  solely  interested  ih  the  trade 
carried  on  by  Itunier,  I  shall  then  desttoy  the  relation 
of  ][}dnd|)ai  and  agent.  To  the  world  Huriter  up- 
peared  to  be  the  sole  tradet,  but  he  was  not  so  in  troth ) 
he  Wiis  a  m&T6  cloak  fol*  the  house  of  the  petitioner, 
l^his  Was  a  fraud  oft  the  part  of  the  petitiotter^  [Sir 
<f .  Crois,  I  understand,  that  the  petitioned*  does  not 
dispute  diiy  debt  Contrslcted  by  the  bankrupt  as  agent 
for  the  petitioner.]  That  is  not  the  case;  for  Mr. 
De  Tastet  has  ptoved  a  debt  under  the  comihiissiofi  for 
the  dinoiliit  of  the  duties  oii  wines,  the  pj'odude  of 
which  is  now  ill  the  pocket  of  the  petitioner.  [JErskine^ 
C  J.  tt  af^pedrs,  that  notice  was  giten  by  the  peti- 
tioner to  De  Tastet  in  June  1832,  of  the  diftsolutldn 
of  the  connection  between  the  petitioner's  house  and 
the  baiiktupt.  Has  Mi*.  De  Tastet  proved  for  any 
advances  made  by  him  to  the  bankrupt  before  that 
period  ?]    Td  a  large  amount :  there  Was  also  a  por- 
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tion  of  the  wmes  claimed  by  the  petitioner^  which  the  1 S3S. 
bankrupt  had  not  paid  for ;  for  the  price  of  which  the  ^xvwiM 
seDer  has  proved  under  the  fiat.  Some  of  the  debts, 
arising  from  the  re^sale  of  these  wines  by  the  bank- 
rupt, the  petitioner  has  likewise  received,  although 
the  original  purchase-money  has  never  been  paid. 
[Mr.  Sfoansian  here  undertook,  on  behalf  of  the  peti- 
tioner, to  pay  all  the  debts  of  this  description.]  If  a 
man,  who  deals  apparently  on  his  own  account,  and  in 
his  own  name,  is  a  secret  agent  of  another,  then  he 
cannot  be  considered  in  the  character  of  a  factor,  with- 
in  the  case  of  Copeman  v.  Oallant  (a).  The  principle 
of  law  is  not  disputed,  that  property  consigned  to  a 
factor  for  sale  cannot  be  pursued  by  his  assignees; 
but  in  this  case  the  bankrupt  acted  avowedly  as  a  prin- 
cipal. No  one  knew  him  to  be  dealing  as  an  agent  for 
another,  except  Mr.  De  Tastet  and  Messrs*  BeU  &  Co., 
upon  whom  he  had  letters  of  credit.  The  stock  of 
wines  was  all  mixed  in  different  bins  in  the  bankrupt's 
cellars,  and  no  name  but  that  of  the  bankrupt  was 
over  the  door  of  the  house  where  the  business  was 
carried  on.  Suppose  A.  is  secretly  emplq^d  by  B. 
to  buy  goods  for  him,  and  he  sells  them,  and  with  the 
proceeds  buys  others,  and  so  on  till  several  debts  are 
contracted  on  his  own  credit, — ^is  J5.  at  any  period  of 
time  to  come  and  claim  the  goods  which  A*  has  so 
purchased  ?  [Erskinei  C.  J.  That  case  is  very  differ- 
ent firom  this.]  [Sir  J.  CroMS.  In  this  case  the  peti- 
tioner admits  himself  liable  for  all  purchases  made  by 
the  bankrupt  before  June  183S,  but  all  those  made 
subsequendy  he  repudiates.] 

(a)  1  P.  Wms.  314. 
BBS 
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1883.  Another  question,  however,  remains  to  be  consi- 

Ex  parte      dered,  namely,  whether  this  Court  has  any  jurisdiction 
to  make  such  an  order  as  is  sought  by  this  petitioner? 
The  true  principle,  as  to  the  point  of  jurisdiction  in 
these  cases,  is  laid  down  by  Sir  J.  Leach  in  Ex  parte 
Bippins  (a).  **  If  assignees,"  he  says,  ^*  are  [lossessed 
of  property  as  property  of  the  bankrupt,  which  is 
claimed  upon  equitable  grounds  by  third  persons,  the 
Court  will,  on  petition,  entertain  the  question,  whether 
such  property  does,  or  does  not,  form  part  of  the  bank- 
rupt's estate."    Now,  in  this  case,  the  claim  of  the  peti- 
tioner does  not  proceed  upon  equitable  grounds;  if  he 
has  any  claim  at  all,  it  can  only  be  by  action  at  law 
against  the  assignees.    [Sir  G.  Rose.  We  cannot  suffer 
the  question  of  jurisdiction  to  be  argued  in  a  case, 
where  the  assignees  of  a  bankrupt  are  required  to  do 
an  act  relating  to  property,  which  they  have  taken  pos- 
session of,  as  assignees.]     {^Erskine^  C.  J.  What  be*' 
comes  of  all  the  cases  of  short  bills,  in  which  the  claim- 
ant has  also  the  legal  right  to  bring  an  action,  but  in 
which  the  Court  has  uniformly  exercised  a  jurisdiction 
over  assignees,  as  the  ofBcers  of  the  Court?]    The  truth 
would,  however,  in  this  case,  be  much  better  elicited  in 
an  action  of  trover,  in  which  the  assignees  would  be  able 
to  adduce  more  evidence  to  explain  the  whole  nature  of 
the  dealing  of  the  bankrupt,  than  they  can  possibly  do 
in  this  Court.     The  case  of  the  assignees  is  shortly 
this: — they  say,  that  this  house  in  France  has  practised 
a  gross  fraud  on  the  bankrupt's  creditors  in  England. 
To  the  great  mass  of  the  world  Hunter  appeared  as  a 
sole  and  independent  trader,  his  dealings  appeared  to 
all  the  world  as  those  of  a  wine  merchant,  trading  on 

(a)  2  G.  &  J.  95. 
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his  own  account,  with  a  large  stock  in  his  hands,  and  1833. 
gaining  credit  on  that  stock.  Then  comes  the  secret  ^^  parte 
principal,  and  claims  the  very  property  which  had 
gained  him  this  false  credit.  It  is  contrary  to  all  good 
faith  in  trade,  that  any  one  should  thus  put  forth  a 
man  of  straw,  and  then  come  and  sweep  away  the 
whole  property,  which  ought  to  be  divided  among  the 
general  creditors. 

As  to  that  part  of  the  prayer  of  the  petition,  which 
relates  to  monies  in  the  bankrupt's  hands,  the  produce 
of  wines  consigned  by  the  petitioner,  these  monies  were 
mixed  with  his  general  funds,  and  must  be  taken  to 
have  been  in  his  order  and  disposition,  within  the 
terms  of  the  7Sd  section  of  the  Bankrupt  Act. 

Mr.  Stoafutottf  in  reply,  was  stopped  by  the  Court 

EjtSKiNB,  C.  J. — The  principle,  on  which  the  Court 
will  interfere  in  a  case  of  this  description,  is  very  plain 
and  obvious,  and  one  that  has  been  acted  upon  in  nu- 
merous instances.  The  jurisdiction  of  this  Court  is 
precisely  the  same,  as  that  which  the  Lord  Chancellor 
has  been  accustomed  to  exercise,  when  sitting  in  bank- 
ruptcy ;  and  the  principle  on  which  that  jurisdiction  is 
founded  is  this,  that  assignees,  in  taking  possession  of 
the  bankrupt's  property,  shall  not  so  act  as  to  work  to  the 
injury  of  other  parties.  The  Lord  Chancellor  would 
exercise  his  discretion  in  matters  of  this  kind,  either  by 
making  an  order  on  the  assignees  to  restore  property 
which  they  had  iUegaUy  got  into  their  hands,  or  by 
leaving  the  party  claiming  it  to  his  remedy  at  law*  In 
the  cases  of  short  bills,  the  reason  why  the  Chancellor 
exercised  his  summary  jurisdiction  was,  because  the 
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1853.  hardship  was  great,  and  the  necessity  urgent  In  other 
]SxmiU  cases,  die  urgency  may  have  been  kss  jwessing.  It  is» 
MouiAVT.  however,  the  duty  of  this  Court,  to  administer  the  most 
convenient  remedy  to  a  petitioner  complaining  of  the 
conduct  of  assignees,  instead  of  driving  him  to  the  more 
expensive  and  dilatory  proceeding  of  a  trial  at  law. 
The  petitioner  in  this  case  alleges  that  the  bankrupt 
was  his  factor,  in  selling  and  buying  wines.  Now,  has 
the  petitioner  made  out,  that  he  is  the  lawful  owner  of 
the  wines  in  the  possession  of  the  bankrupt  at  the  time 
of  his  bankruptcy?  I  think  he  has,  in  generaL  But 
the  Court  may  put  the  matter  into  other  hands,  to  take 
care  (hat  the  bankrupt  does  not  get  too  much. 

With  respect  to  that  part  of  the  argument  against 
the  petitioner's  claim,  which  is  founded  on  the  7Sd  sec- 
tion of  the  Bankrupt  Act, — it  must  be  clearly  made  ou^ 
that  the  property  was  in  the  possession  of  the  bankrupt 
at  the  time  of  his  bankruptcy,  ^'  with  the  consent  of  the 
true  owner i^  in  order  to  give  the  assignees  a  title  to  re- 
tain it.  But  such  was  not  the  fact  in  this  case;  for  the 
petitioner  had  long  before,  and  up  to  the  period  of  the 
bankruptcy,  been  exerting  himself  to  get  the  wines  out 
of  the  bankrupt's  possession,  and  had  made  a  formal 
danand  of  them.  The  case  might  rest  there,  without 
anything  else  to  show  in  what  character  the  bankrupt 
stood,  whilst  he  had  possession  of  these  wines.  But  all 
tbe  evidence,  I  think,  proves  clearly  that  the  bankrupt 
was  dealing  with  the  property  as  a  fiictor,  and  in  no 
other  character.  The  letter  which  the  bankrupt  wrote, 
in  the  first  instance,  to  the  petitioner  and  his  partner, — 
and  the  answer  sent  by  them  to  that  letter,  on  the  sulv 
ject  of  the  proposed  purchase  by  the  bankrupt  of 
olher  wines  for  the  accommodation  of  the  customers^ — 


MOLOAUT. 


CASES  IN  BANKRUPTCY.  361 

show  very  plainly  the  conduct  of  an  agent  correspond-r        18dS« 
ing  with  his  principal.  Expaite 

But  then  it  has  been  argued,  that  this  is  either  a 
case  of  secret  partnership,  or  a  case  of  fraud;  for  that 
Hunier  was  put  forth  by  Messrs.  Renaudat  and  Mol^ 
daut  secretly  to  deceive  the  worldi  and  obtain  false 
credit.  Now  it  appears  to  me,  that  the  evidence  en- 
tirely disproves  any  charge  of  that  nature;  for  the 
French  house  gave  him  letters  of  credit,  to  a  consider* 
able  amount,  on  BeU  and  Co.,  and  Mr.  De  Tastei,  to 
enable  him  to  purchase  other  wines,  and  pay  dbe  duties 
of  diose  consigned  to  him  from  France.  Instead  of 
any  case  of  fraud,  therefore,  the  foreign  house  tock 
some  pains  to  provide  a  fond  for  paying  all  persons  of 
whom  the  bankrupt  might  purchase  wines  on  their  ao* 
count* 

With  respect  to  the  identity  of  the  different  winesi 
and  the  question,  whether  the  wines  so  purchased  by 
the  bankrupt  can  be  distinguished  from  those  pur^ 
chased  on  his  own  account,  that  will  be  a  matter  for 
forther  inquiry,  which  it  will  be  advisable  for  the  assig- 
nees to  have  examined  into  out  of  Court. 

Upon  the  whole,  then,  I  am  of  opinion  that  the 
wines  which  were  consigned  to  the  bankrupt  by  the 
petitioner's  house,  and  which  now  remain  in  the  bank* 
rupt'a  possession,  should  be  delivered  up  to  the  petif 
tioner^  as  well  as  all  such  wines  as  have  been  brought 
by  the  bankrupt  with  the  petitioner's  money,  or  on  his 
credit.  And  as  to  the  outstanding  debts  owing  to  the 
bankrupt  by  any  customers  who  have  purchased  these 
wines,  I  think  the  petitioner  should  be  permitted  to 
bring  actions  for  recovery  of  these  debts,  in  the  names 
of  the  bankrupt  and  of  the  assignees.    With  respect  to 
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1838.       any  bills  or  notes  that  may  have  been  given  to  the 
^    ^      bankrupt  in  payment  for  any  such  wines,  all  those  that 
MoLi>AUT.     can  be  distinguished  must  also  be  given  up  to  the  peti- 
tioner.    But  in  regard  to  any  monies  which  are  the 
produce  of  such  wines,  I  think  no  order  can  be  made, 
if  they  are  mixed  with  the  monies  of  the  bankrupt 

Sir  J.  Cross. — The  assignees  are  justified,  no  doubt, 
in  claiming  all  the  property  which  they  have  reason  tx> 
think  belonged  to  this  bankrupt;  and  no  blame  in  this 
case  is  imputable  to  them,  as  they  only  acted  on  the 
bankrupt's  suggestions.  But  the  conduct  of  the  bank^ 
nipt  appears  to  me  to  be  very  derogatory  to  the  cha- 
racter of  a  British  merchant;  and  I  cannot  but  blush 
for  his  character  as  an  Englishman,  when  contrasted 
with  the  honourable  conduct  of  the  French  merchant, 
irho,  at  an  early  period  of  the  Englishman's  life,. mate- 
rially befriended  him,  and  afterwards  trusted  him  with 
thousands  of  pounds ;  in  return  for  all  which  confidence 
he  is  now  told,  that  he  put  him  fraudulently  into 
business,  and  that  the  petitioner  himself  was  also  a 
firaudulent  dealer  in  London,  carrying  on  business 
clandestinely  under  the  name  of.  another  man.  I  hope 
it  will  be  a  long  time,  before  a  similar  case  again  occurs 
to  occupy  the  attention  of  this  Court.  MThat  are  the 
facts  of  this  case?  The  petitioners  have  employed 
the  bankrupt  as  their  agent,  for  the  purpose  of  selling 
their  wines.  The  invoices,  as  well  as  the  correspond- 
ence between  the  parties,  clearly  show,  that  the  pro- 
perty consigned  to  the  bankrupt  was  to  be  sold  on  the 
account  of  the  petitioner  and  his  partner.  In  June 
1S82  they  revoked  the  authority,  which  they  had  given 
to  the  bankrupt;  and  he  is  now  endeavouring  to  pay 
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his  own  creditors  with  the  property  of  the  foreign  mer-  1833. 
chant.  I  entirely  agree  with  his  Honor  the  Chief  Ex  parte 
Judge^  that  the  petitioner  is  entitled  to  all  the  wines 
unsold^  that  were  consigned  to  the  bankrupt  from  the 
house  at  Dijon,  as  well  as  all  those  which  were  pur- 
chased by  the  bankrupt  in  London,  with  the  money  of 
the  foreign  house.  If  any  of  the  stock  is  mixed,  then, 
of  course,  it  will  be  open  to  the  assignees  to  inquire 
whether  it  is  the  property  of  the  petitioner,  or  of  the 
bankrupt. 

Sir  6,  RosB. — I  regret,  that  any  imputation  of  fraud 
should  have  been  brought  in  this  case  against  the  peti- 
tioner. No  person  can  for  a  moment  doubt,  that  the 
dealing  between  these  parties  was  that  of  principal  and 
agent.  We  are  not  left  to  affidavits  alone,  to  learn  the 
nature  of  their  dealings ;  for  their  own  letters  clearly 
show  what  that  was.  When  the  connection,  therefore, 
of  principal  and  factor  between  these  parties  ceased,  the 
petitioner  was  entitled  to  all  his  wines  that  continued  in 
possession  of  the  bankrupt,  subject  only  to  the  bank- 
rupt's lien  on  them  for  his  commission,  and  other  ex- 
penses incidental  to  his  agency;  and  the  bankrupt's  as- 
signees have  no  other  right  than  the  bankrupt  himself 
had.     His  Honor  then  suggested  the  following 

Order:  that  the  petitioner  be  declared  to  be  en-* 
titled  to  all  such  wines  consigned  by  the  peti-* 
tioner  and  his  late  copartner,  as  were  in  the 
power  or  possession  of  the  bankrupt  at  the  time 
of  his  bankruptcy,  and  that  the  petitioner  is  also 
entitled  to  all  such  wines  as  were  purchased 
with  the  monies  of  the  petitioner,  and  his  said 
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185S.  copartner^  or  either  of  them,  or  on  their  or 


Expute  either  of  their  credit;   that  the  assignees  do 

'^^^'  withdraw  the  notice  they  ha?e  giyen  to  the  St. 

Katherine's  Dock  Company,  not  to  deliyer  the 
wines  in  their  possession  to  the  petitioner;  and 
that  they  do  pay  to  the  petitioner  all  sucb 
monies  as  they  have  reoeiyed  from  die  bankrupt, 
or  any  other  persons,  ibr  the  sale  of  any  wines, 
the  property  of  the  petitioner.  And  that  it  be 
referred  to  Mr.  Gregg,  to  inquire  what  wines 
now  in  the  possession  or  power  of  the  bankrupt, 
or  the  assignees,  are  the  property  of  the  peti* 
tioner. 


Waiminner,      Ex  parte  WiLLMENT. — In  the  matter  of  Willment. 

Niwember  5. 

refti^  to  to  This  was  the  petition  of  tiie  bankrupt  to  tax  tiie 
biuThic?had  ^"^^^^S^^'^  ^^f  ^V^^  ^^^  ground  that  it  contained  a 
been  paid  fife     fraudulent  charge  of  371.  I5g.f  for  keeping  a  box  of 

yean  ago,  where  ^  •     «» 

there  was  no      papers  relating  to  the  bankrupt's  estate  for  five  months. 

recent  discoveiy 

of  any  fraudu-    It  appeared,  however,  that  the  bill  had  been  paid  so 

lent  diaive  con-  «     ,      ,         -  ^^^ 

taioedin iu       UT  back  as  1828. 


Mr.  G.  Richards,  for  the  respondent,  objected  that 
the  application  was  too  late  after  so  long  a  period  had 
elapsed  since  tiie  bill  was  paid. 

Mr.  Rogers^  for  the  petitioner,  said  that  the  delay 
was  occasioned  by  the  neglect  of  the  solicitor,  to  whom 
the  petitioner  had  deKvered  the  bill  five  years  ago  for 
the  purpose  of  taxation,  and  from  whom  be  bad  great 
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difficulty  in  getting  it  back.  In  Ex  parte  Neale  (a), 
where  the  charges  in  a  sohcitor's  bill  of  costs  were 
prima  facie  exorbitant,  it  was  ordered  to  be  taxed^ 
notwithstanding  it  had  been  paid,  and  the  assignee  had 
died  who  paid  it. 
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1833. 
£z  parte 

WiLLMfiNT. 


The  Court,  howeyer,  thought  that  in  this  case  too 
great  a  length  of  time  had  been  suffered  to  elapse 
since  the  bill  was  paid;  and  that  the  fraud  also  alleged 
mihe  petition  was  one,  which  the  petitioner  must  have 
been  long  acquainted  with. 

Petition  dismissed  with  costs. 

(a)  Buck,  111. 


Ex  parte  Maude. — In  the  matter  of  Hudson.  Wettmin$ur^ 

November  6» 

IHIS  was  the  petition  of  a  creditor  for  a  renewed  fiat,  A  renewed  fiat 

can  only  be 

under  the  6  Geo,  4.  c.  16.  s.  26. ;  but  it  did  not  appear  issued  by  a  cre- 
whether^  or  not,  the  debt  of  the  petitioner  amounted  to  debt  b  sufficient 

1AA7  to  support  the 

*  W*.  original  fiat. 


Sir  G*  Rose. — A  renewed  fiat  can  only  be  issued 
upon  the  petition  of  a  creditor,  the  amount  of  whose 
debt  would  be  sufficient  to  support  the  original  fiat. 
If  that  be  so,  the  present  application  may  be  granted; 
if  notj  the  petitioner  may  use  the  name  of  any  other 
creditor,  whose  debt  is  of  the  requisite  amount. 

The  rest  of  the  Coubt  concurring,  it  was 

Ordered  accordingly. 
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1833. 


Ex  parte  White  and  others. — In  the  matter  of 

Wettmintter,  BrITTEN* 

November  11. 

A  petitioik  of      This  was  a  petition  of  the  bankrupt's  assignees,  which 

afsignees  urn-  ^  &  o 

formal,  if  signed  was  only  signed  by  one  of  the  three  who  were  elected 

by  only  one. 

Sembu,  that    by  the  Creditors  (a),  and  although  it  was  attested  by  a 

such  strictness         ...  .  .  ...  i         m       i  •       ^      i. 

is  not  now  le-  sohcitor,  the  attestation  did  not  describe  him  to  be 

^ly,  with  re-  "  Solicitor  to  the  petitioner  in  the  matter  of  the  Peti- 

^^on^f  a'"  ^•^^•"    When  the  petition  was  called  on  in  its  proper 

P^d^^bythe  ^rder, 

Mr.  Montagu,  for  the  respondent^  urged  these  two 
objections  to  the  petition,  and  cited  Ex  parte  Rose{b). 


Erskine,  C.  J. — ^The  last  objection  does  not  seem 
to  apply  so  strictly  as  it  formerly  did;  for  since  the 
alteration  of  the  jurisdiction  in  bankruptcy,  the  solicitor 
for  a  petitioner  is  now  a  responsible  officer  of  the 
Court.  This  was  not  the  case  before  the  passing  of 
the  Bankruptcy  Court  Act;  for  there  was  then  no 
necessity  for  a  man  being  a  solicitor,  in  order  to  con- 
duct proceedings  in  bankruptcy  (e). 

Mr.  Koe,  who  was  counsel  for  the  petitioner,  not 
being  present,  the  matter  was  postponed  till  the  rising 
of  the  Court ;  when  no  counsel  appearing  to  support 
the  petition,  it  was  finally 

Dismissed  with  costs. 


(a)  And  see  Ex  parte  Morgan,  Back,  109. 

(6)  1  Deac  &  Chit  564.    And  see  Ex  parte  Clapham,  Mont  &  M;  51. 

(e)  And  see  Es  parte  Smith,  19  Yes.  473. 
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1833. 

Ex  parte  Emma  Briggs. — In  the  matter  of  Samuel 

NOTLEY. 

Ex  parte  Samuel  Notley. — In  the  same  matter.        Weuminster, 

November  12. 

1  HE  first  of  these  petitions  was  an  appeal  by  the  ^*  ^^'^^  ^ 

*^*^  "^  money,  toenable 

petitioning  creditor  from  a  decision  of  the  Subdivision  ^^  ^  com- 
mence a  trade. 
Courts  which  refused  to  admit  the  proof  of  her  debt,  at  five  per  cent. 

on  the  ground  that  it  arose  out  of  a  partnership,  or  the  loan,  B. 

an  usurious  dealing  between  her  and  the  bankrupt.         ^^  eig^ 

The  second  petition  was  by  the  bankrupt,  to  annul  profite,^ 

the  fiat,  on  the  same  ground.  ZS'^wES 

ofier  A»  accepts, 
and  fi.  aocoid- 

The  Court  ordered  that  the  second  petition  should  mgJy  n»k«,^ 

*  seveiii  monthly 

take  precedence  of  the  first,  as  the  decision  of  the  payments,  for 

which  A.  gives 

Court  upon  that  petition  would  entirely  dispose  of  the  B,  receipts  on 

^  account : — 

mnst.  Held,  that  the 

balance  of  the 
principal  and 

It  appeared  that  Notley ^  the  bankrupt,  being  about  f^  £.  ^ 
to  establish  a  chocolate  manufactory  in  Gray's  Inn  f^t^dpetition- 
Road,  required  an  advance  of  capital  for  that  purpose,  'ilt^^t^Jri^nK 
and  applied  to  Miss  Briggs  to  lend  him  230/.,  which  ^^  ^^„*  P*'*"" 
she  agreed  to  do,  upon  the  bankrupt  giving  her  his  a^ctedby 
bond  for  the  payment  of  that  sum  in  five  years,  with 
interest  at  five  per  cent,  per  annum.    Upon  the  money 
being  advanced,  the  bankrupt  on  the  2d  November 
1833  executed  a  deed  of  covenant,  by  which  he  bound 
himself  to  repay  the  money  to  Miss  Briggs  on  the 
2d  November  1837,  with  interest  in  the  meantime  by 
half-yearly  payments;  and  he  also  gave  her  a  warrant 
of  attorney,  on  which  judgment  was  afterwards  entered, 
and'  efiected  a  policy  of  insurance  for  300/.  on  his  life, 
as  an  additional  security*    It  being  inconvenient,  how* 
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18SS.  ever,  to  Miss  Briggs  to  part  with  so  large  a  sum  of 
j^  ^yjg  money,  and  as  she  represented  that  her  current  ex- 
E**°°ite  penses  came  to  about  51.  a  month,  the  bankrupt  en- 
NoTLBY.  gaged  to  pay  her  that  sum  every  month  in  diminution 
of  the  principal,  as  was  alleged  in  Miss  Briggs^s  peti- 
tion,— ^but,  according  to  the  bankrupt's  statement,  in 
addition  to  the  principal  and  interest.  The  only  evi- 
dence, as  to  this  fact,  was  to  be  obtained  from  the  cor- 
respondence of  the  parties,  which  was  as  follows.  The 
bankrupt  on  the  7th  November  1833,  in  a  letter  ad- 
dressed to  Miss  Briggs,  said,  ''  I  have  now  to  certify, 
that  independent  of  the  five  per  cent,  interest  stipu- 
lated in  the  bond,  I  engage  to  allow  you,  for  the  term 
of  five  years,  one-eighth  of  the  net  profits  that  may  be 
derived  from  the  chocolate  manufactory,  such  portion 
of  the  profits  to  be  drawn  for  by  you  as  may  best  suit 
your  convenience.*'  To  which  Mbs  Briggs  on  the 
8th  November  repUed,  ^'  I  am  perfectly  satisfied,  and 
hope  with  you,  it  wiQ  be  an  arrangement  to  our  mutual 
advantage.  Would  it  not  be  an  attraction,  if  you  were 
to  have  on  the  chocolate  papers  the  device  of  the 
Mexican  Republic,  like  that  of  the  White  Gloves?** 
The  bankrupt  made  these  monthly  payments  until  the 
7th  July  183S,  when  being  unable  to  continue  them, 
and  being  indebted  to  Miss  Briggs  in  803L  9s.  for  the 
balance  of  principal  and  interest,  she  on  the  27th  July 
1833  issued  a  fiat  against  him.  Miss  Briggs  applied 
to  prove  this  sum  under  the  fiat;  but  the  Commissioner, 
and  afterwards  the  Subdivision  Court,  rejected  the 
proof,  on  the  ground  that  she  was  either  to  receive  a 
share  of  the  profits  of  the  manufactory,  and  was  there- 
fore a  partner  with  the  bankrupt, — or»  that  the  loan 
was  made  upon  an  usurious  agreement. 
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Id  order  to  tebut  this  inference  drawn  by  the  Sub-  18S3. 
difision  Court,  Miss  Brigg$  in  her  affidavit  in  support  eT^J^ 
rf  hev  petiticMi  stated^  that  all  the  subsequent  corre-  ^^^ 
spondence  between  her  and  the  bankrupt  treated  the  N<»lxt. 
loan  as  a  debt  to  be  repaid  with  interest;  that  the  bank- 
rupts proposal  to  allow  her  one  eighth  of  the  profits, 
was  made  by  him  voluntarily  after  the  conclusion  of  the 
kan  and  the  actual  advance  of  the  230/.  by  Miss 
Sriggs,  ittid  was  never  accepted  by  her,  except  by 
the  general  expressions  in  her  letter  of  the  8th  No- 
vember 188S,  nor  acted  upon  by  the  bankrupt;  but 
on  the  contrary,  although  he  repeatedly  stated  that 
no  profits  had  been  made  by  him  in  his  manufactory, 
he  nevertheless  continued  to  pay  the  monthly  instal- 
ments of  61.  unta  the  7th  July  1883,  and  for  which 
payments  Miss  Briggs  gave  the  bankrupt  receipts  on 
account  generally,  except  for  the  first  payment,  which 
was  stated  to  be  on  account  as  per  agreement;  and 
that  no  account  was  ever  opened  giving  Miss  Briggs 
etadii  for  any  part  of  the  profits  of  the  concern.  Miss 
Brigg$*%  agent,  also,  who  negotiated  the  loan  with  the 
bankrupt,  deposed,  that  he  never  understood  that  she 
WAS  to  have  any  share  in  the  profits  of  the  manufactory, 
until  after  the  money  had  been  advanced,  when  the 
bankrupt  made  a  gratuitous  offer  to  that  effect. 

Mr.  Moniagu^  and  Mr.  Lovai,  appeared  in  support 
of  die  petition  to  annul  the  fiat.  From  Miss  Briggs*& 
own  affidavit,  there  was  an  undoubted  partnership 
between  her  and  the  bankrupt;  for  her  letter  of  the 
8th  November  showed  plainly  that  she  entered,  with 
some  degree  of  interest,  into  the  speculation  proposed  by 
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1853.       the  bankrupt,— and  the  advance  of  230/.  was  for  the 
ETparte      purpose  of  forwarding  such  speculation.     [Sir  J.  Cross. 
Ex '°  rte       Supposing  there  was  a  partnership  between  these  par- 
NoTLBY.      tjgg^  gtjii  unless  the  debt  arose  out  of  a  partnership 
transaction,  would  it  not  be  a  good  petitioning  credi- 
tor's debt?     The  debt  in  this  case  does  not  arise  out 
of  the  partnership,  even  supposing  there  to  have  been 
one,  but  it  is  altogether  antecedent  to  any  partnership 
or  trading.]      [Erskine,  C.  J.    There  may  certainly 
have  been  a  partnership,  and  yet  the  debt  may  have 
been  independent  of  any  partnership.    If  you  can 
prove  that  the  230L  was  paid  in  as  capital^  and  was 
not  to  be  taken  out  of  the  concern  until  the  partner- 
ship accounts  were  settled,  you  will  then  sufficiently 
connect  the  debt  with  the  partnership.]    In  Windham 
V.  Pateraon  (a).  Lord  Ellenborough  says,  ^^  if  the  debt 
arise  out  of  the  transaction,  which  is  the  subject  of 
the  partnership  with  the  bankrupt,  it  is  not  then  a 
good  petitioning  creditor's  debt."    Now,  here  we  con* 
tend  that  the  advance  of  the  230/.  was  the  subject  of 
the  partnership  with  the  bankrupt,  as  it  was  advanced 
for  the  very  purpose  of  enabling  him  to  carry  on  the 
business.     [Erskine^  C.  J.  There  are  two  ways  of  put- 
ting it.    You  contend  that  the  money  was  advanced,  on 
condition  that  the  bankrupt  should  pay  5/.  per  cent, 
interest  for  it,  besides  giving  one  eighth  share  of  the 
profits.    That  is  one  way  of  considering  the  question. 
The  other  way  is,  that  the  loan  was  independent  of 
any  partnership,    and    that   after  the  concoction  of 
the   debt,   the  bankrupt  voluntarily  paid  a  propor- 
tion of  the  profits.]     There  is  still  another  mode  of 
looking  at  the  question.    We  say,  that  the  loan  was 

(a)  1  SUr.  144. 
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nsurious;  and  that  the  transaction  was  either  partner-  1833. 

ship,  or  usury.    [Sir  G.  Rose.   How  can  the  bankrupt  ETparte 

come  here  and  apply  to  supersede^  on  the  ground  of  e  *'°^ 

usury,  to  which  he  himself  is  a  party,  except  on  the  Notusy. 
equitable  terms  of  paying  principal,  interest,  and  costs?] 

Mr.  Cking,  who  was  with  Mr.  Stoanstan,  on  behalf 
of  the  petitioning  creditor,  said  that  the  petition  of  the 
bankrupt  had  not  put  forward  any  charge  of  usury* 

Mr.  Montagu  said,  that  the  correspondence  between 
the  parties  plainly  showed  that  Miss  Briggs  was,  in 
consideration  of  the  advance  of  230/.,  to  have  a  certain 
share  of  the  profits  of  the  business.  He  then  re- 
ferred to  numerous  letters  which  had  passed  between 
the  parties;  when 

BIr.  Swanston,  on  behalf  of  the  petitioning  creditor, 
objected  to  these  letters  being  received  in  evidence,  to 
contradict  the  terms  of  the  deed  of  covenant,  that  had 
been  entered  into  by  the  bankrupt  when  the  230/.  was 
advanced  (a). 

Mr.  Montagu.  We  do  not  offer  tiiis  evidence  to 
contradict  the  deed  of  covenant,  but  merely  to  explain 
it;  and  it  has  been  decided,  that  evidence  to  ascertain 
an  independent  collateral  fact  may  be  adduced  to  ex« 
plain  an  instrument,  though  not  to  contradict  it;  Rex  v. 
Seammanden  (6). 


(a)  See  Et  parte  MorUy,  2  Deac.  &  Chit.  50. 
(i>  3  T.  R.  474,  cited  in  Rich  r.  Jachson,  6  Yes.  337  n. ;  and  see  1  Phil 
eaErid.  583. 

VOL.  in.  C  C 
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18dd.  Erskine,  C.  J. — There  might  have  been  an  original 

£~^      contract  between  these  partiesi  previous  to  the  deed  of 

Ex  M^      covenant*  that  the  money  advanced  should  be  repaid* 

NoTLST.      and  that  a  share  of  the  profits  should  also  be  received; 

^d  then  it  might  be  reasonably  contended*  thai  the 

deed  was  only  a  part  execution  of  the  original  contract, 

and  that  t)ie  parol  agreement  to  pay  one  eighth  .share 

of  the  profits  was  made  in  pursuance  of  the  other  part 

of  the  contract. 

Sir  J.  Cross. — My  general  impression  is*  that  where 
there  is  a  contract  in  contemplation  between  two  par* 
ties*  and  the  terms  are  afterwards  reduced  into  writing* 
you  cannot  go  out  of  thei  written  contract. 

Sir  G.  Rose. — The  question  is*  whether  ihe  SSOI^ 
was  advanced  as  capital  of  the  partnership*  and  subject 
to  the  winding  up  of  the  partnership  accounts; — or 
whether  it  was  money  lent  by  A.  to  B.  to  enable  B*  to 
carry  on  a  separate  trade*  and  in  consideration  of 
which  B.  afterwards  agreed  to  pay  to  A.  a  certain 
share  of  the  profits.  Assuming*  however*  the  fiict  of 
partnership  to  be  established*  it  can  only  have  been 
created  by  a. participation  of  the  projBts*  for  ther^  is 
nothing  alleged  in  the  petition  of  the  money  having 
been  advanced  as  capital;  and  in  whatever  way  th# 
partnership  was  constituted*  it  would  only  exist  in 
favour  of  third  persons.  But  notwithstanding  there 
may  be  an  existing  partnership  between  two  persona* 
yet  a  loan  of  money  fix>m  one  to  the  other  would  create 
such  a  legal  obligation  as  to  form  a  good  petitioning 
4;reditor*s  debt.  In  this  case*  however*  there  is  also  a 
bond  and  judgment.    Now  was  there  any  thing  that 


I 
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oould  have  controOed  the  petitioning  creditor^  instead        ^^^^* 
of  issuing  a  fiat  against  ihe  bankrupt,  from  proceeding      £x  pane 
to  execution  on  the  judgment?     As  to  the  point  of      £zpane 
luury,  has  a  bankrupt  ever  been  permitted,  In  a  Court 
of  Equity,  to  contravene  his  own  contract,  on  the 
ground  of  usury,   without  bringing  into   C!ourt  the 
amotmt  of  the  principal  sum  lent,  together  with  ii»- 
tarest  and  costs?    But  there  is  no  allegation  of  usury 
contained  in  the  petition.    That  brings  us  back,  there*- 
(fore,  to  Uie  first  and  principal  question,  namely,  was  the 
advance  of  ihe  £30/.  an  incident  involving  a  partners 
ship  or  not?    And  my  opinion  is,  that  it  was  not 

Mr.  JUaniagu,  and  Mr.  Lovai,  in  continuation.   The 
advance  of  money,  in  this  case,  made  by  Miss  Brigg9  to 
tile  bankrupt,  was  tiie  very  foundation  of  the  partner- 
ship ;  altiiough  there  is  no  actual  passage  in  tiieir  cor- 
respondence, which  treats  that  sum  actually  as  part  of 
tiie  capital  to  be  employed  in  the  business-     The 
money  advanced  was  intended  to  form  part  of  the 
.partnerahip  funds,— ^it  was  for  the  purpose  of  cairying 
.on  a  buainesfl^  in  which  the  bankrupt  and  Miss  Briggs 
.were  to  be  jointiy  interested  in  the  profits,'^and  ii, 
.therefore,  not  only  a  debt  arising  out  of  the  par^ei^- 
sUp  within  tiie  case  of  Witulham  Vt  Pat^rson  (a),  but 
.the  very  essence  of  the  contract,  for  the  loan  was  the 
formation  of  a  partnership;  for  it  is  dear,  that  it  was 
part  of  the  arrangement,  that  Miss  Briggi  was  to  share 
in  the  profits  of  ihe  concern. 

Mr.  SwoMton^  and  Mr.  Ching^  tot  ihe  petitioning 
.creditor^  weire  stopped  by  tiie  Court 
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18S3.  Erskins,  C*  J<-— There  are  some  facts  to  be  found 

£zp^      in  this  case,  which  are  perfectly  undisputed,  and  which 
Czwte      ^  ™7  mind  entitle  the  petitioning  creditor  to  support 
^<^i^«      the  fiat.   There  are  olher  fiicts  so  contradictory,  that  it 
is  difficult  to  decide  upon  diem;  but  it  is  unnecessary 
to  go  into  those,  if  they  would  not  Tary  the  material 
parts  of  the  case*    The  imdisputed  facts  are  theser 
I^Gss  BriggsadYunced280L  to  the  bankrupt,  onabond 
find  warrant  of  attorney  for  securing  the  repayment  on 
the  2d  November  1837,  with  interest  at  5L  per  cent.; 
this  money  was  advanced  to  the  bankrupt  for  the 
purpose  of  enabling  him  to  establish  a  manufactory  for 
chocolate.    It  is  sdd,  that  this  is  not  a  good  petition* 
ing  creditor's  debt;  as  there  was,  besides  the  written 
documents,  an  agreement  that  Miss  Briggs  was  to 
share  in  the  profits  of  the  manufactory,  and  that  the 
loan,  therefore,  must  be  considered  as  a  debt  ariang 
out  of  the  partoership.    Now,  I  have  always  under* 
stood  the  distinction  to  be  this:  if  the  transaction 
between  two  partoers  is  intended  to  form  an  item  in 
the  partoership  accounts,  then  you  cannot  say  thi|t 
there  is  a  legal  debt  owing  firom  one  to  the  other,  until  a 
balance  is  struck,  after  taking  the  partnership  accounted 
But  after  an  account  has  been  taken,  and  a  balance 
struck,  then,  although  the  partnership  continues,  the 
amount  of  the  balance  will  be  proveable  under  a  com- 
missiouj  or  be  a  good  petitioning  creditor's  debt.    The 
cases,  in  which  the  objection  of  a  partnership  has  been 
allowed  to  prevail,  are  those  in  which  money  b  ac- 
tually brought  into  the  partnership  account,  and  where 
it  would  depend,  upon  taking  the  account,  whether  the 
siun  was  due  or  not  firom  one  partoer  to  the  otiier« 
But,  in  this  case,  I  think  th^re  is  not  sufficient  evi- 
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dence  of  a  partnership.  Conceding,  however,  that 
there  was  a  partnership,  the  debt  here  is  perfectly  £xpvta 
distinct  firom  any  partnership  accounts.  Although  Exjmrta 
Miss  Briggs  was  promised  an  eighth  share  of  the 
profits,  this  engagement  appears  to  have  been  made 
after  the  loan  of  the  money,  and  was  not  stipulated  for 
by  her  previous  to  the  advance  of  the  money.  The 
money  was  to  be  repud  at  all  events^  and  there  is 
nothing  to  show  that  it  was  intended  to  form  an  item 
in  any  partnership  accounts.  It  is  clear,  therefore, 
that  there  was  no  contemplation  of  a  partnership  be- 
tween these  parties,  but  that  the  real  object  of  Miss 
Briggs  was  to  obtain,  if  she  was  able,  more  interest 
than  5L  per  cent. 

Sir  J.  Cross. — ^This  is  a  petition  of  the  bankrupt  to 
supersede  the  fiat,  on  the  ground  that  the  petitioning 
creditor  was  his  partner  in  trade.    But,  as  his  Honour 
the  Chief  Judge  has  abeady  stated,  there  was  no  con- 
templation of  any  partnership  in  fact.    It  is  true,  that 
if  B.  agrees  to  give  A*  a  share  in  the  profits  of  his 
business,  the  Court  may  consider  them  quasi  partners, 
for  all  purposes  of  responsibility  to  third  persons.    But 
B.^  after  borrowing  money  of  A.^  cannot  turn  round 
upon  him  and  say,  **  you  are  my  partner,  by  operation 
of  law,*'  and  therefore  I  will  not  pay  you  your  debt. 
This  would  not  be  permitted  by  any  Court,  either  of 
ii^w,  or  equity.    But  even  if  tiiere  was  a  partnership 
between  these  parties^  I  think  tiiat  this  debt  was  inde- 
{»^ndent  of  any  partnership  transaction,  and  is  quite 
sufficient  to  enable  a  petitioning  creditor  to  sustain 
a  fiat.    It  appears  to  me,  however,  that  there  was  no 
partnership  in  fiict* 
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Sir  O*  Rose.— The  tunial  order  is,  that  the  eosts 
shall  come  out  of  the  estate.  But  I,  for  one^  should 
hare  been  yery  glad  on  thb  occasion  to  hare  given  the 
costs  against  die  bankrupt  personally. 


Petidon  dismissed. 


Lmenln's  Inn 

Hall,  Ex  parte  Robinson. — ^In  the  matter  of  Houghton 

1833.  and  Watts. 

dftm  Ldftd 

One  of  two  part*  -l-HIS  was  an  appeal  from  the  decision  of  the  Court 
^  ^a^me-    ^^  Review  in  £lx  parte  Ellis  {a),  upon  the  following 

^^-  SPECIAL  CASE. 

liter  hisco-part-      Previously  to  the  issuing  of  the  commission  herein- 

ner  havcomnut- r  *'  ^ 

ted  an  act  of     after  mentioned,  the  bankrupts  carried  on  business 

bankruptcy.        ^  '^ 

Held,  that  theie  in  Soho  Square,  as  drapers  and  co-partners,  under  the 

bill!  were,  in  the  ^         »  -r-  r"  t 

hands  of  a  bond  name  and  firm  of  Houghton  and  Waits. 
proveabie'  On  the    4th   of  January  1832  the    said    James 

^!t°e8tate,  Houghton  absconded^  and  committed  an  act  of  bank* 
^iMnt  com-  ruptcy .  Upon  the  following  day  the  siud  John  Watts 
undut  boST^  accepted,  in  the  names  of  the  firm»  and  delivered  to 
P^^"*  JEvan  Davies,  three  bills  of  exchange,  of  which  the 

following  are  copies  i-^ 


iS5pO.  London^  Dec.  31, 1831. 

^0  mon^  after  date  pay  to  my  order  five  hundred  poondsy  value 
i^eoaivM.  Bkftn  xMowti 

To  MeiffB.  Hou^Usn  and  WsH$i  Soho  Sfoara. 

(Accepted)  .    (Indorsed) 

'  at  Pay  Mr.  W.  Robinson  or  ordet, 

Menrs.  frescott,  Grottt  and  Co.  Evan  Davietf 

Hm^onsBA  Watti  W.  Babknm. 

(a)  2  Dea.  &  Ch.  555. 
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£750.  London,  Dec  31, 1831.  igSS. 

Two  moatlts  after  date  pay  to  my  order  seveii  hundred  and  fifty         

poandfly  value  received.  Evan  Davia,         ^  P"*® 

To  Messn.  Houghton  and  WatUf  Soho  Square. 

(AeoepCed)  (Indoned) 

at  Pay  Mr.  IF.  Jt^Hftfon^  or  eider, 

BleMTB.  Frescott,  Grote,  and  Co.  Ewm  Jkmes, 

Houghicn  and  Watts.  W.  Robimon, 


£300.  London,  Jan.  2, 1832. 

Two  montfafl  after  date  pay  to  my  order  tliree  hundred  pounds,  value 
lecwecL  Jsoui  JLMHnt$» 

T«  Menn.  Hat^htwaDd  Watts,  Soho  Square. 

(Accepted)  (Indoned) 

at  Pay  to  Mr.  W,  Robinson,  or  order, 

MeeirB.  Prescett,  Crrote,  and  Co.  Evan  Davits, 

Houghton  and  Watts,  W.  Robinson. 

The  said  bills  were  not  drawn  on  the  days  on  which 
they  respectively  bear  date,  but  on  the  5th  of  Ja- 
nuary 1832,  and  were  accepted  and  delivered  by  the 
said  John  WatU  as  a  security  for  Uabilides  con- 
tracted by  the  said  Evan  Davies  upon  certain  bills  of 
exchange,  befcnre  the  said  4th  day  of  January,  accepted 
by  the  said  JEvan  Davies  for  the  accommodation  of 
the  said  bankrupts,  and  whidi  bills  were  then  out- 
standing in  the  hands  of  third  parties.  When  the 
tiuee  bills  above  set  out  were  so  given  to  the  said 
Evan  Davies,  he  knew  that  the  said  James  HougkUm 
had  abscondedi  and  had  conmiitted  an  act  of  bank- 
niptcy* 

Ott  the  same  day  die  biDs  were  indorsed  by  the  said 
Evan  Dames i  and  remitted  to  one  William  Robinson^ 
and  by  the  said  William  Robinson  placed  to  the  credit 
of  the  said  Evan  Daviesin  account 

At  the  time  of  such  remittance  the  said  Evan  Davies 
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1833.       was  indebted  to  the  said  William  Robinson  in  the  smn 


Ezrarte      ^^  2000/.I  and  the  said  bills  were  bon&Jide  so  credited 
RoBineow.     |jy  ijj^  ggj^  William  Robinson^  in  ignorance  of  the  dr- 

cumstances  under  which  they  had  been  accepted,  and 
without  notice  of  the  act  of  bankruptcy  having  been 
conunitted  by  the  said  bankrupts,  or  either  of  them. 

On  the  6th  of  January  the  said  John  Waits  also 
conunitted  an  act  of  bankruptcy. 

On  the  10th  January  a  conunission  of  bankrupt 
under  the  Great  Seal  of  Great  Britain  was  issued 
against  the  said  James  Houghton  and  John  Watts, 
under  which  they  were  declared  bankrupts ;  and  Wynn 
EUiSy  Andrew  Caldecoit,  and  William  Dean,  were 
chosen  assignees. 

The  said  William  Robinson  tendered  the  said  three 
bills  of  exchange  for  proof  under  the  said  commission, 
against  the  joint  estate  of  the  sidd  bankrupts,  and  the 
proof  thereof  was  admitted  by  the  Commissioners. 

The  said  Wynn  EUis^  Andrew  Caldecott^  and  WU- 
liam  Dean,  in  the  month  of  November  183S,  pre- 
sented their  petition  to  the  Court  of  Review,  prajing 
that  the  said  proof  of  the  said  three  bills  of  exchange, 
amounting  to  the  sum  of  1550/.,  so  made  by  the  said 
William  Robinson,  might  be  expunged ;  and  on  the 
14th  of  February  1833  the  said  petition  came  on  to  be 
beard  before  the  said  Court 

The  Court  was  of  opinion,  that  the  said  WilUam 
Robinson  was  not  entitled  to  prove  the  said  bills,  or 
either  of  them,  against  the  joint  estate  of  the  bankrupts; 
and  therefore  ordered  the  proof  to  be  expunged  ac- 
cordingly, and  that  the  costs  of  the  petitioners  and 
respondents  should  be  paid  out  of  the  estate  of  the 
bankrupts* 
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The  question  is,  whether^  under  the  circumstances        ^^^^- 


idy  the  said  WiUiam  Mobinaan  was  entitled  to      £x  parte 
piore  such  bills  against  the  joint  estate  of  the  bank- 
rupts? 

Approved  of  and  certified  by  me, 
14  March  1833.  T.  ErsHne,  C.  3, 

Sir  Edward  Sugden^  and  Mr.  G.  Richards ^  appeared 
in  support  of  the  appeal.  The  question  is^  whetheri 
after  one  of  two  partners  has  committed  an  act  of 
bankruptcy,  the  solvent  partner  can  bind  the  firm  by 
accepting  a  bill  of  exchange  in  the  name  of  the  firm 
for  a  partnership  liability;  and  whether  a  bill  so  ac- 
cepted is,  or  is  not,  on  the  bankruptcy  of  both  partners, 
proveable  in  the  hands  of  a  bona  fide  holder  against  the 
joint  estate.  In  considering  which  question,  two  other 
points  are  involved ; 

I.  Whether,  in  the  ordinary  case  of  a  secret  dis- 
solution of  a  partnership,  the  power  of  one  partner 
exists  so  as  to  enable  him  to  make  his  co-partner  liable* 

S.  Assuming  that  he  has  that  power,  whether  there 
is  any  difierence  in  this  respect,  when  the  dissolution 
of  the  partnership  is  caused  by  the  secret  act  of  bank- 
ruptcy of  one  of  the  partners* 

With  regard  to  the^r«^  question,  there  is  no  doubt  but 
that  any  one  partner  may  bind  the  firm,  so  as  to  render 
all  the  members  of  it  jointly  liable  to  a  party  who  has 
no  notice  of  the  dissolution,  Osborne  v*  Harper  (a)^ 
Ooode  V.  Harrison  (&),  WiUiams  v.  KeaUs  (c).  In 
Goode  V.  Harrison  this  was  held,  notwithstanding  the 
retiring  partner  was  an  infimt,  and  had  ceased  to  act 

.    (a>  5  £ait,  225.  Q>)  6  B.  &  Aid  157.  (o)  2  Stark.  29a« . 
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ISSS.  as  a  partner  afier  he  csme  of  age.  Lord  Tmierden^ 
m,  gMngjadgneot  in  that  csae^  says  ''  If  once  a  penon 
lioUi  himaelf  oat  as  being  a  partner,  tin  he  gifes  noCioe 
he  has  ceased  to  be  so,  those  who  deal  widi  the  firm 
upon  the  fiudi  of  the  supposed  partnerdiip,  may  oon- 
side^liini  as  such,  and  he  is  bound  by  that  rqpteseOi- 
tation.  It  is  not  necessary,  in  fiict  or  in  kw,  that,  to 
create  a  legal  obligation,  a  partnership  should  be  still 
continuing.  The  legal  obligation  may  arise  from  thfe 
acts  of  the  party*  Here,  during  infincy,  tfie  defendant 
acts  as  partner,  and  when  he  comes  of  age  he  forbears 
to  infimn  the  world  that  he  was  not  so/  The  mere 
dissohiticm  of  a  partnership,  therefore,  does  not  txAoh- 
guish  the  liaUfity  of  the  retiring  partner  for  the  acts 
of  his  co-partners,  unless  due  notioe  is  given  ot  the 
partnership  having  been  dissolved. 

With  respect  to  the  second  questioui  namely,  whether 
there  is  any  difference  in  diis  respect,  when  the  dis- 
solution of  the  partnership  is  caused  by  the  secret  act 
of  bankruptcy  of  one  of  the  partners ;  it  is  submittod^ 
that  dieie  is  no  diflference  other  upon  principle,  or 
upon  authority,  although  some  dicta  on  the  subject 
may  be  thought  to  be  conflicting.  If  die  principle  is 
considered,  there  can  be  no  distinction  recc^nixed 
between  the  ordinary  case  of  a  dissolution  by  agree- 
ment between  partners,  and  a  dissolution  by  an  act 
of  bankruptcy.  In  each  case  the  dissdution  is  oco»- 
noned  by  the  act  of  the  party,  though  in  tiie  latter 
case  the  operation  of  law  is  superadded.  And  if  die 
secret  act  of  bankruptcy  of  one  partner  deprived  the 
other  partner  of  all  power  to  accept  or  pay  a  bill  in  die 
name  of  the  firm,  to  satisfy  a  partnership  liability,  the 
oOBse(pience  would  be,  that  upon  an  act  of  bankruptcy 
bemg  committed  by  one  partner,  the  partnership  must 
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8lop»  and  the  wdvent  partner  imM, — as  mu  fiurciUj       ISSS. 
lemaiked  by  Lord  Tenierden^  then  Mr.  Justice  AhboU^      bf^ 
mthe  caae  of  Harney  r.  Crickett  {a)r--**  he  rained  in 
die  midst  of  abundance  of  proper^  c^udde  of  paying 
dH  the  debts.** 

The  authorities  also  are  dear,  that  a  aohent  parl^ 
ner  has,  after  the  bankruptcy  <tf  his  co-partner,  do- 
amiion  orer  the  partnership  property.  Tins  qfipears 
fton  the  cases  of  Fax  v.  Haniury{b\  SmUh  t.  Oriel{ey, 
CoUweil  v.  Oregonf(d),  and  the  case  afaeady  nen- 
tfoned  of  Harvey  y.  CriekeHt  where  it  is  hdd  down, 
that  a  payment  by  a  solvent  partner  is  yalid,  notwidi- 
standing  the  previous  act  of  bankruptcy  of  hb  co- 
partner. Then,  if  the  paym^t  of  a  partnership  debt 
by  the  solvent  partner  is  valid,  i fortiori  may  the  solvent 
partner,  Ibrthe  same  purpose,  draw  or  accept  a  biU; 
RamtbMom  v.  Le$ris  {e\  Lacy  v.  Wookott  (/),  Craiom 
T.  Edmomdiomig). 

But  it  has  been  contended,  that  there  was  a  s^ 
veranoe  of  the  partnership,  by  lektion,  from  the  time 
of  the  act  of  bankruptcy,  and  that  as  after  such  se- 
verance Iheie  could  be  no  jrnnt  property,  no  joint 
debtcould therefore  be  contracted.  \ljotd.Bramgham^C 
That  is,  because  a  ttiird  party,  namely,  the  assignees, 
had  been  introduced.]  Yet,  if  (hat  were  so>  there 
ooold  be  no  joint  estate  to  be  administered  under  the 
comnussion.  Suppose  there  had  been  no  bankruptcy 
lu  this  case,  the  joint  property,  or  the  separate  pro- 
perty of  each  partner,  n^ght  then  have  been  t^k^  in 
exeeatkm  under  a  judgment  in  a  joint  action  against 
bolb  the  partnwk    Now,  the  only  difierenoe  in  bank- 

(a)  5  M.  &  S.  343.  (6)  Cowp.  445.  (c)  1  East,  368. 

(<2>  1  Price,  1S9.         <«)  1  €amp.  278.         (/)  S  Dom  fle  R.  460. 
(g)  4  Mone  &  P.  627  ^  6  Bing.  737. 
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1835.  ruptcy  is»  tbat  tbe  right  of  the  creditor  is  linuted  upon 
£z  pule  A  joint  debt,  by  compelling  him  to  resort  to  the  joint 
estate ;  which  the  assignees  must  keep  distinct,  for  the 
liquidation  of  the  joint  debts;  the  joint  property  con- 
tinuing the  same  in  the  hands  of  the  asfignees,  as  it 
-was  before  the  bankruptcy. 

It  may  be  said/  that  there  is  a  distinction  between 
the  transfer  of  property,  and  the  creation  of  a  joint 
liability  by  the  solvent  partner.  It  is  admitted,  that 
before  the  49  Geo.  3.  c.  125.  s.  2.  a  debt  contracted 
after  an  act  of  bankruptcy,  was  not  proveable  under 
the  commission ;  but  by  the  provisions  of  that  statute 
the  right  of  proof  was  not  to  be  defeated,  unless  the 
creditor  had  notice  of  the  act  of  bankruptcy  at  the 
time  of  contracting  the  debt.  And  the  same  pro- 
vision  is  incorporated  in  the  6  Geo.  4.  c.  16.  «.  82., 
whereby  all  payments  boni  fide  made  by,  or  to  any 
bankrupt,  are  declared  to  be  valid,  notwithstanding  a 
prior  act  of  bankruptcy ;  ''  provided  tiie  person  so 
dealing  with  the  bankrupt  bad  not,  at  the  time  of  such 
payment,  notice  of  such  act  of  bankruptcy.*'  The 
same  principle  also  appHes  to  cases  of  set-off  and  ma- 
tual  credit;  Hawkins  v.  Whitten  (a),  Dickson  v.  Cass  (6). 
For  these  reasons,  it  is  submitted,  tiiat  the  decision 
of  the  Court  of  Review  is  erroneous,  and  that  the  cre- 
ditor in  this  case  is  entitied  to  prove  against  the  joint 
estate* 

Mr.  Swanston,  and  Mr.  Montagu,  for  the  respon- 
dents. The  question  is  not,  as  stated  on  the  other 
side,  whether  the  solvent  partner  has  dominion  over 

'    (a)  10  B.  &  C.  217.  (6)  1 B.  &  Adol.  356. 
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the  partnership  effects  after  the  bankruptcy  of  his  co«  1833, 
partner,  but  against  what  estate  the  appellant  is  en*  jjx  parte 
tided  to  proTe  these  bills.  The  cases,  therefore,  which  ^^"^8<>^' 
have  been  cited  in  support  of  the  authority  of  a  sol- 
vent partner  to  deal  with  the  partnership  property, 
have  na  application  to  this  case*  The  only  question 
here  is,  whether  one  of  two  partners,  after  the  bank- 
ruptcy of  the  other,  has  the  power  to  create  a  new 
joint  liability  by  accepting  a  bill  of  exchange  in  the 
partnership  firm,  so  as  to  entitle  the  holder  of  tiie  bill 
to  prove  against  the  joint  estate.  No  case  goes  the 
length  of  such  a  proposition;  but,  on  the  contrary, 
there  are  many  decisions  opposed  to  it ;  and  notwith- 
standing many  of  these  have  been  on  questions  oc- 
curring at  nisiprius,  yet  their  authority  has  not  been 
impugned  in  any  case  in  which  they  have  been  cited 
in  support  of  the  doctrine  they  lay  down. 

What  we  contend  for  in  the  present  case  is,  that 
there  was  no  existing  partnership  when  these  bills 
were  accepted  by  fVatis, — and  that  the  assignees,  as 
soon  as  they  were  appointed  under  the  Joint  com- 
mission, became  by  relation  tenants  in  common  with 
ihe  solvent  partner  of  the  partnership  effects,  leaving 
him  no  authority  whatever  to  do  any  act  binding  on 
the  asognees ;  for,  as  Lord  Eldon  observes  in  DtUton 
V.  Morrison  (a)  **  it  is  not  the  property  of  A.  and  JB., 
but  the  joint  property  of  A.  and  the  assignees  of  J9/' 
This  doctrine  is  also  supported  by  Ex  parte  Ruffin  (&), 
Ex  parte  Wait  (c),  and  numerous  other  cases.  Thus 
in  Kilgaur  v.  Finlayson  {d)  it  was  decided,  that  a  joint 
liability  cannot  be  created  by  the  act  of  one  party,  if 

(a)  17  Vea.  197.  (b)  6  Vcs.  119.  ^ 

(c)  1  Jac.  &  Yf.  605.  <<l)  1 H.  B.  15& 
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18S9.       ^  odier  party  has  no  joint  interest  with  him  in  pio«» 

^ p^rty,  upon  which  the  liability  can  attach.     So  in 

ftoBDisoN.     Abel  V,  Suii4m  {a),  wherej  on  the  dissolution  of  a  part* 
nership,  one  of  the  partners  was  eren  authorised  to 
settle  the  partnership  affidrs.  Lord  Kenyan  held,  that 
he  could  not 'indorse .  a  hill  in  the  name  of  the  partr 
nership  flmii  so  as  to  bind  the  other  partners,  not* 
inding  it  was  for  the  exptess  purpose  of  Uqui^ 
the  partnership  debts.    And  the  same  doctrine 
was  held  by  Lord  EBenboratighm  Wright  v.  PuUen{b\ 
where  a  bill  was.  accepted  by  one  partner  after  the 
partnership  was  dissolved,  although  the  indorsee  took 
the  billi  without  notice  of  that  fact. 
.    The  cases  of  Fox  ▼•  Hanbury  {c),  and  Smiih  t.  Oriel{di 
have  been  cited  on  the  other  side,  to  prove  that  a 
solvent  partner  has  dominion  over  the  partnership  pro^ 
perty  after  thp  bankruptcy  of  his  co-partner  j  but  thej 
jJso  establish  the  propositioiti  we  contend  for,  that  after 
an  act  of  bankruptcy  committed  by  one  partnerj  fol- 
lowed by  a  commission  and  assignment,  the  partner* 
.ship  i9  dissolvedi  by  relation^  from  the  time  of  the  act 
of  bankruptcyt    And  with  respect  to  Lacy  v,  WaoU 
cott  (e),  which  has  also  been  relied  on,  that  case  was 
decided  on  very  special  grounds,  and  by  no  means  wai^ 
rants  the  general  proposition  which  is*  xiomt  contended 
for;  for  there  the  bankrupt  partner^  and  the  solvent 
partner  had,  after  Ae  act  of  bankruptcy,  recognized 
their  liability,  by  holding  themselves  out  as  partners  te 
the  worUL 

Sir  Edward  Sugden  in  reply.     It  has  been  coor 

(a)  3  Esp.  108.  (h)  I  Star.  375.  (c)  Cowp.  450.  . 

(<2)  1  East,  398.  («)  $iJ)ow.&a*460. 
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fended,  that  a  solvent  partner  cannot,  after  the  act  of  1888. 
bankruptcy  of  his  copartner,  bind  the  estate  of  himself  ^^ZjL 
and  the  assignees  of  the  bankrupt  partner.  This  may  l^«»ui<»>'« 
be  true  in  regard  to  a  subsequent  debt;  but  in  this 
ease  the  acceptances  were  given  by  Watts  in  satisfac- 
tion  of  a  pre-existing  joint  demand  by  Dapies  against 
Hougkton  and  Watts,  in  pursuance  of  a  previous  en- 
gagement he  had  entered  into  for  their  accommodation. 
The  cases  of  Kiigaur  v.  lintaysania),  and  Dutton  v. 
Manrisam  (6),  which  have  been  relied  on  in  support  of 
the  position  contended  for  by  the  other  side,  namely, 
that  the  appdlant  in  this  case,  though  a  joint  creditor, 
cannot  follow  the  jomt  property,  because  the  bills  were 
accepted  by  Watts  after  the  act  of  bankruptcy  of  his 
partner, — were  all  decided  before  the  49  G.  3.  c.  1S5.  i 
rince  which  statute  the  rights  of  a  party  can  only  be 
affected  by  notice  of  the  act  of  bankruptcy.  That 
there  is  a  valid  debt,  in  this  case,  is  not  disputed| 
thoiigh  the  right  of  proof  is  denied.  It  is  admitted, 
also,  that  a  solvent  partner  may  deal  with  the  partner- 
ship property  after  the  bankruptcy  of  his  co-partner* 
^hen  if  he  may  thus  deal  with  the  property  to  pay  a 
partnership  debt,  why  may  he  not  accept  a  bill  for  the 
same  purpose?  Ex  parte  Ri{ffin{c\  which  has  been 
cited  in  Bupport  of  the  argument  f^r  the  appe^aot^ 
serves  only  to  ^hpw,  that  where  there  is  an  alteration 
in  the  flni)  of  a  partnership,  and  the  stock  is  trans^ 
ferred  by  the  old  to  the  new  firm,  the  creditors  of  the 
old  firm  have  no  right  in  preference  to  those  of  the 
pew  firoi-  Then  with  respect  to  the  equity  of  the 
pase, — ^whatever  equities  may  have  e^dsted  as  against 
Davies,  these  cannot  affect  the  right  of  Robinsang  who 

•  (a)  1  H.  B.  15^  (0  X7  Vts^lST.  <e)  6  Yak  U9. 
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1883*       took  the  hills  in  the  regular  course  of  business^  without 
Ex^irte      notice  of  any  equities^  or  of  the  act  of  bankruptcy.    If 
Robinson,     ^j^^  argument  On  the  other  ade  was  to  prevail,  there 
could  be  no  dealing  with  any  partnership,  without  a  pre* 
▼ious  inquiry  whether  one  of  the  partners  had  not  com- 
mitted an  act  of  bankruptcy. 

Cufm  adv.  trnUm 

Lord  Brougham,  C. — The  question  which  arises  in 
this  case  is  of  great  importance,  and  is  one  on  which 
conflicting  dicta,  rltther  than  decisions,  are  to  be  met 
with  in  the  books.  It  is,  whether  or  not  a  solvent 
partner  in  a  firm,  one  of  whom  had  committed  an  act 
of  bankruptcy,  can  bind  the  firm  by  his  acceptance 
of  a  bill  of  exchange  for  a  partnership  debt, — the  bill 
having  been  subsequently  indorsed  to  a  bon&  fide 
holder  for  value,  without  notice  of  the  act  of  bank* 
ruptcy. 

The  firm  of  Houghton  and  Waiis  were  liable  to 
Davies  upon  bills  outstanding,  which  had  been  ac- 
cepted by  him  for  their  accommodation;  and  after 
Houghton  had  committed  an  act  of  bankruptcy.  Waits, 
being  cognizant  of  that  &LCt,  gave  Davies  the  accept- 
ance of  the  firm,  which  Davies  afterwards  indorsed 
to  Robinson.  Watts  afterwards  became  bankrupt, 
and  a  joint  commission  issued,  under  which  Robinson 
sought  to  prove  against  the  joint  estate.  The  Com- 
missioner, before  whom  the  point  was  raised,  allowed 
the  proof;  the  Court  of  Review  ordered  it  to  be  ex- 
punged; and  the  question  comes  here  on  a  special 
case,  stating  in  effect  the  case  which  I  have  now  g^ven 
in  substance. 

It  must  be  admitted^  that  the  consequences  would 
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be  most  unfortunate,  were  it  still  to  be  the  law,  that       1 833. 
the  b(ma  Jide  holder  of  a  bill  accepted  by  a  firm  could      ETrarte 
not  prove  on  it,  because  it  turned  out  to  have  been     ^»«»o»'' 
accepted  after  a  secret  act  of  bankruptcy  committed 
by  one  of  the  partners.    The  extent  to  which  this 
position  is  put,  and  its  mischievous  tendency,  need  not 
to  be  pointed  out. 

The  ground  of  the  decision  below  appears  to  have 
been,  that  the  bankruptcy  dissolving  the  partnership, 
the  assignees  are,  by  relation,  tenants  in  common  with 
the  solvent  partner,  from  the  time  of  the  act  of  bank- 
ruptcy ;  so  that  nothing  done  by  the  solvent  partner, 
without  the  concurrence  of  the  assignees,  can,  from  that 
moment,  bind  the  joint  property.  In  the  very  short  note 
of  the  reasons  given  by  the  learned  judges  below,  that 
is  the  ground  of  the  judgment.  But  from  thence  another 
inference  of  a  wholly  different  nature  must  be  drawn 
before  I  can  arrive  at  the  same  conclusion  with  that  of 
the  0)urt  below, — namely,  that  because  of  the  tenancy 
in  common  the  solvent  partner  cannot  bind  the  pro- 
perty of  the  firm,  therefore  he  cannot  render  the  firm 
liable  by  his  contracts  with  parties  ignorant  of  the  dis- 
solution and  bankruptcy,  even  although  these  contracts 
relate  to  prior  liabilities  of  the  firm. 

That  bankruptcy  dissolves  a  partnership  when  a 
commission  issues,  and  there  is  an  adjudication  and 
assignment,  and  that  the  cesser  of  the  partnership 
ccnmection  takes  place  from  the  act  of  bankruptcy  by 
relation,  as  a  general  position,  is  unquestionable ;  but 
that  it  has  every  effect  of  a  dissolution, — that  it  deter- 
mines the  partnership  by  relation,  to  all  intents  and 
purposes,  and  makes  it  as  if  no  such  connection  had 
ever  subsisted,  is  not  law.     The  dissolution  being 

VOL.  III.  D  D 
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ISSS.  unknown  to  die  world,  all  men  are  safe  in  contracting 
Exparte  ^^  ^^^  firm.  No  one  can  doubt,  that  if  two  parties 
secretly  agree  to  dissolve  their  partnership  on  the  1st  of 
January,  entering  into  a  regular  instrument  of  dissolu* 
tion,  and  yet  go  on  trading  together  as  before,  either  may 
validly  bind  both  on  the  1st  of  February,  by  accepting 
a  bill  in  the  partnership  name,  and  paying  it  away  to  a 
party  ignorant  of  the  dissolution.  Does  the  circumstance 
of  the  dissolution  having  been  effected  by  bankruptcy 
make  any  difference  in  the  position  of  the  bondjide  and 
ignorant  holder?  The  case,  as  decided  below,  can 
only  rest  on  the  supposition  that  this  does  make  a 
difference,  by  letting  in  the  assignees  as  tenants  in 
common  of  the  solvent  partner.  But  suppose  them  so 
as  regards  the  property,  it  does  not  prove  that  their 
being  so  let  in,  prevents  the  solvent  partner  firom  bind- 
ing the  firm,  by  contracting  a  new  liability  for  an  exist- 
ing debt  of  the  firm.  Suppose  there  had  been  no 
partnership  at  all, — that  the  bankrupt  had  been  a  sole 
trader, — had  accepted  the  biU  himself, — and  l^ad  paid 
it  to  one  ignorant  of  his  having  committed  an  act  of 
bankruptcy, — it  is  clear,  that  the  holder  could  have 
proved.  The  bankrupt  could  not  have  validly  trans- 
ferred property  after  his  act  of  bankruptcy,  unless 
within  the  statutory  exception.  He  could  not  have 
indorsed  the  acceptance  of  another  person,  so  as  to 
give  his  indorsee  an  action  against  the  acceptor;  but 
he  could  bind  himself,  the  indorser,  by  that  in- 
dorsement, in  case  the  bill  was  dishonoured ;  and  bis 
acceptance  would  certainly  bind  him  in  the  hands  of 
an  innocent  holder,  and  entitle  such  holder  to  prove 
under  his  commission.  It  can  make  no  difference, 
that  the  acceptance  is  by  the  solvent  partner  of  a  firm. 


RoBiNsoir. 
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and  not  by  the  bankrupt  himself;  the  acceptance  binds  1833. 
both,  unless  the  bankruptcy  is  known.  The  indorse*  ^  p^^^ 
ment  by  Davis  to  Robinson,  in  this  case,  puts  him  in  the 
position  which  I  have  been  assuming.  The  party  receiv- 
ing the  bills  stands  in  the  place  of  the  innocent  holder; 
if  it  be  clear, — ^which  indeed  cannot  for  a  moment  be 
questioned, — that,  on  a  secret  d'ssolution  without  bank* 
roptcy,  an  innocent  holder  of  the  partnership  accept* 
ance  given  by  one  partner  could  sue  both.  But  ought 
the  bankruptcy,  which  takes  one  partner  out  of  the  firm, 
to  place  that  innocent  holder  in  a  worse  situation, — 
or  ought  it  to  place  the  assignees  of  the  partner  going 
out  in  a  better  situation,  than  he  could  himself  have 
been  in?  It  nught  rather  be  contended  the  other 
way,  at  least  that  there  is  a  reason  more  in  &vour  of 
the  holder,  where  the  secret  act  does  not  complete  the 
dissolution,  than  where  the  dissolution  is  completed 
before  the  acceptance  was  given;  for,  in  truth,  the  act 
of  bankruptcy  is  only  an  inchoate  dissolution,  to  be 
perfected  by  the  assignment  under  the  commission; 
and  it  would  be  difficult  to  show  why  a  party,  who 
takes  the  acceptance  of  a  firm  during  the  interval 
between  the  inception  and  completion  of  the  severance, 
and  at  a  time  when  events  might  prevent  the  comple- 
tion altogether,  should  be  in  a  worse  situation  than 
if  he  had  taken  it  afi;er  the  severance  was  completed, 
and  the  partnership  wholly  determined. 

If  we  look  to  the  cases,  we  shall  find,  that  while 
there  are  none  directly  against  the  view  which  I  take 
of  this  question, — while  at  law  there  is  no  case  either 
directly  or  indirectly  against  it, — and  while  there  is  a 
current  of  authority  plainly  -in  its  favour, — yet  there 
are  one  or  two  cases,  which  proceed  upon  principles 
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1833.  not  eaaily  reconcileable  with  otfaerE  of  high  authori^ 
^~^  and  recent  date.  The  only  case  in  Banc  that  I  know 
"  pf^  which  materially  differs  from  Harvey  y.  Crieieit{a), 

is  that  of  TAoa^on  t.  Freere  (b),  where  it  was  held, 
that  an  indorsement  by  two  partners,  after  acts  of 
bankruptcy  committed  by  them,  did  not  transfer  the 
partaerstup  interest  in  an  acceptance,  separate  ohd- 
missions  having  afterwards  issued  against  them,  and 
the  solvent  partner  being  abroad,  and  ignorant  of  the 
whole  transaction.  It  must  be  observed,  however, 
that  in  this  case  the  Court  only  granted  a  rule  for  a 
new  trial,  being  of  opinion  that  the  facts  were  not  well 
ascertained,  and  that  some  of  the  matters  of  law,  which 
the  case  involved,  required  more  deliberate  considera- 
tion. And  it  does  not  appear  ever  to  have  been  after- 
wards brought  under  the  notice  of  the  Court,  although 
the  reported  case  has  been  again  and  again  referred 
to,  and  particularly  was  urged  on  the  Court  as  an 
authority  in  Lacy  v.  Woolcott  (c),  without  effect,  as 
it  did  not  bear  directly  on  the  point  then  before  the 
Court.  Then  the  decisions  in  Dution  v.  Morriton  (<i)> 
and  In  the  matter  of  Wait  (e),  are  relied  on,  as  evincing 
a  disposi^on  to  question  the  principles  of  the  latter 
cases  at  law,  and  as  authorizing  a  different  distribution 
of  the  partnership  estate  from  that  to  which  those 
cases  would  lead.  But  it  must  be  observed,  that  Sir 
WHUam  Grant,  in  Brickmood  v.  Miller  (f),  appears 
to  have  thought  the  principle  was  carried  too  far  in 
Dutton  V.  Morrison,  as  it  should  seem  from  his  obser- 
vations,  particularly  those  stated  in  p.  281  of  the  report; 
and,  at  any  rate,  that  the  cases,  as  well  here,  as  at  Nisi 

(a)  5  M.  &  S.  337.  (J)  17  Ve..  197. 

(»)  10  Eaii,  41B.  (0  1  Jac.  &  W.  605, 

{c>  2  Dow.  b  Ry.  460,  (/)  3  M«r,  275. 
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Prius  and  in  Banc^  are  reconcileable^  if  not  with  each  1833. 
other,  certainly  with  the  opinion  which  I  have  formed  on  ^^  p^^^ 
the  present  question,— by  the  distinction  which  may,  if  ^®"^»®"* 
necessary,  be  taken  between  an  act  assuming  to  transfer 
the  property  of  the  firm,  and  one  making  a  contract  by 
acceptance  for  a  previous  debt  of  the  firm.  And  it  is 
perfectly  consistent  with  the  proposition, — that  the 
solvent  partner  cannot  validly  transfer  the  partnership 
property  after  the  bankruptcy, — to  maintain,  that  he 
may  validly  bind  the  firm  by  his  acceptance  given  to  a 
party  ignorant  of  the  bankruptcy  (a).  So  that  it  is  no 
impeachment  of  the  proposition,  that  by  indorsing  a 
bill  payable  to  the  firm  the  solvent  partner  cannot  pass 
that  bin,  or  bind  the  firm  by  the  indorsement.  This 
distinction  plainly  reconciles  Thompson  v.  Freere(b) 
with  the  judgment  I  have  now  given,  and  also  recon- 
ciles it  with  Lacy  v.  Woolcott  (c) ;  for  in  Thomson  v. 
Freere  the  bankrupts  were  the  indorsers,  and  the  bill, 
though  drawn  by  them,  was  an  acceptance  of  a  debtor 
to  the  firm;  and  the  question  was,  whether  this  in- 
dorsement could  operate  as  a  legal  transfer  of  the  bill 
to  the  indorsee,  because  the  bankrupt  had  no  longer 
any  power  of  binding  the  joint  property,  from  the 
moment  that  the  assignment  relating  back  had  vested 
the  property  in  the  assignees,  as  at  the  date  of  the  act 
of  bankruptcy.  It  was  a  question,  therefore,  not  as  to 
the  liability  of  the  firm  on  the  indorsement  of  the  two 
partners,  but  as  to  the  right  of  the  holder  to  retain  the 
bill  which  was  assumed  to  be  passed  by  that  indorse- 
ment— a  right,  not  against  the  firm,  but  a  right  to  the 

(a)  But  in  this  case  Davie*  knew  that  Houghton  had  committed  an  act 
of  baokniptcy,  when  Waits  delivered  to  him  the  acceptances  in  the  name  ef 
the  partnership  firm. 

(b)  Supr^,  (c)  Supra, 
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1833.  biQ  pretended  to  be  passed  by  that  indorsement.  Now 
^~[^^  it  is  in  nowise  inconsistent  with  this  position,  or  the 
RouMBON.  reasoning  on  which  it  rests,  to  hold  that  the  bank- 
rupt,— still  more  the  solvent  partner, — ^might  bind  the 
firm  to  an  innocent  holder,  either  by  passing  its  own 
acceptance,  or  indorsing  another  person's  in  fiivour  of 
that  holder. 

Then  let  us  consider  the  cases  which  bear  most 
immediately  on  the  point  in  question,  and  which  have 
never  been  controverted.  In  Fox  v.  Hanbury^a), 
Lord  Mansfield  held,  not  only  that  if  partners  dissolve 
a  partnership,  they  who  deal  with  either,  without 
notice  of  such  dissolution,  have  a  right  against  both, — 
of  which  indeed  there  can  be  no  doubt, — but  further, 
that  after  dissolution  by  bankruptcy,  the  party  out  of 
possession  of  the  partnership  effects  has  the  same  lien 
on  any  new  goods  brought  in,  which  he  had  on  the 
old;  and  he  held,  and  the  Court  decided,  after  fiill 
consideration,  that  the  band  fide  vendee  of  partnership 
property  by  the  solvent  partner,  after  an  act  of  bank- 
ruptcy committed  by  another  partner,  can  hold  that 
property  against  the  assignees  under  a  joint  commis- 
sion issued  against  both.  To  maintain  the  doctrine  <m 
which  my  opinion  in  the  present  case  is  founded,  there 
is  no  occasion  to  go  so  far;  because  the  question  here 
only  relates  to  the  liability  of  the  partnership  firom  the 
contract  of  the  solvent  partner, — and  not  to  &e  title 
given  by  him  in  the  partnership  property.  But  that 
the  decision  of  the  present  case  is  involved  in  that 
determination  of  Fox  v.  Hanbury^  as  the  lesser  is 
involved  in  the  greater,  and  that  the  judgment  in 
review  cannot  stand  along  with  that,  can  admit  of  no 
doubt.    The  late  case  of  Lacy  v.  Woolcott  (£),  appears 

(a)  Cowp.  450.  (b)  2  Dow.  &  R.  460. 
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to  have  been  brought  under  the  notice  of  the  Court  18SS. 
below,  having  been  cited  by  one  of  the  learned  judges  ^^  ^^ 
there  when  the  case  first  came  on,  but  respecting  B^^ncon. 
which  I  find  no  mention  either  in  the  judgment  or 
in  the  report^  except  an  allusion  to  it  by  the  counsel 
in  argument,  who  endeavoured  to  distinguish  it  firom 
the  case  then  before  the  Court;  it  seems  indeed  to 
have  been  treated  as  if  it  were  of  no  authority,  though 
it  was  a  case  most  deUberately  and  solemnly  adjudged, 
and  decided  without  the  least  hesitation  by  the  Court 
of  King's  Bench.  That  case  was,  in  truth,  a  decision 
of  the  very  question  in  the  present  one ;  the  only  dif- 
ference being,  that  there  the  bankrupt,  and  here  the 
solvent  partner,  gave  an  acceptance ;  and  that  there 
it  was  given  for  a  debt  of  the  bankrupt  wholly  uncon- 
nected with  the  partnership  dealings,  and  here  it  was 
given  for  a  partnership  debt;  differences  which,  as 
fiEur  as  they  go,  most  clearly  render  that  a  stronger 
case  than  this  against  the  title  of  the  holder.  It  is 
observable,  also,  that  the  Court  of  King's  Bench,  in 
Lacjf  V.  Woolcottf  had  the  matter  before  it  on  a 
special  case;  the  point  had  been  raised  at  the  trial, 
and  the  matter  put  into  this  shape,  for  the  sake  of  a 
more  solemn  determination,  and  the  Court  had  no 
doubt  or  hesitation  on  the  subject,  stopping  the  counsel 
who  were  to  have  argued  on  the  other  side.  Thornp' 
son  V.  Freereia),  was  cited,  as  well  as  Ranubottom  v. 
Lewis  {b)f  and  the  answer  given  by  the  Court  pro- 
ceeded exactly  on  the  distinction  which  I  have  here 
stated.  The  decision  in  Lact/  v.  Woolcoii  has 
never  been  questioned;  but,  as  I  understand,  has  been 
acted  upon  at  Nisi  Prius,  and  is  certainly  referred 
to  as  a  recognized  authority  in  a  later  case  in  the 

(a)  10  East,  418.  (b)  I  Camp.  278. 
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1883.        Common  Pleas^ — ^I  mean   Craven  v.  Edmondion  (a). 
ExuBJte      ^^  ^^^^  ^^^  distinction  which  I  have  taken  reconciles 
RoBiNiOH.     ijjjg  authority  of  the  Nisi  Prius  cases  of  Ramsbottom  v. 
Lewis,  and  Abel  v.  Sutton  (6) ;  for  in  each  of  these  the 
question  was  touching  the  effect  of  the  solvent  part- 
ner's act  in  transferring  the  partnership  property,  that 
isy  the  interest  of  the  firm  in  bills  of  exchange,  after 
the  bankruptcy  of  one  partner.    Next  to  Lacy  v.  Wool- 
cottf  Harvey  v.  Crickett  (c)  is  the  most  important  case 
in  every  respect  on  the  present  question ;  for,  although 
the  point  which  arises  here  was  not  expressly  decided 
there,  yet  the  principle  of  that  case  plainly  governs 
this,  and,  indeed,  goes  beyond  the  question  on  which 
the  present  judgment  rests;  and  the  doctrine  stated 
by  the  learned  judges,  who  gave  the  subject  much  con- 
sideration, is  altogether  applicable   to   the   question 
before  us.    The  difference,  and  the  only  one,  is  this : — 
here  the  solvent  partner  assumes  to  bind  the  firm  by 
an  acceptance  in  the  partnership  name  given  to  a  cre- 
ditor of  the  firm  {d);  there,  the  solvent  partner  indorsed 
in  his  own  name,  to  a  partnership  creditor,  a  bill  drawn 
by  a  debtor  to  the  firm,  and  made  payable  to  the  sol- 
vent partner ;  but  the  bill  was  drawn  after  the  bank- 
ruptcy of  the  other  partner,  and  was  for  a  debt  due  to 
the  partnership,  and  it  was  made  payable  to  the  solvent 
partner  purposely,  and  upon  the  supposition  that  after 
the  failure  of  the  other,  every  thing  devolved  to  the 

(a)  6  BiDg.  737.  (6)  3  Esp.  108.  (c)  6  M.  &  S.  342. 

(d)  The  acceptances,  however,  in  this  case  were  given  by  the  sdveot 
partner,  not  only  after  the  act  of  bankruptcy  committed  by  his  copartner,  of 
which  the  partnership  creditor  was  perfectly  cognizant, — but  also,  (as 
appears  from  the  statement  in  the  special  case,)  in  contemplation  of  the 
bankruptcy  of  the  solvent  partner  himself;  for  Watts  delivered  the  accept- 
ances to  Daviet  on  the  5th  January,  and  then  committed  an  act  of  bankruptcy 
himself  on  the  6th  Januaiy. 
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one  that  remained.  The  case  was  therefore  treated  1833. 
as  one  of  a  solvent  partner  disposing  of  partnership  £x  parte 
property,  not  assuming  to  bind  the  firm ;  but  I  see  no  *"*«>**• 
distinction  in  principle  between  the  two  cases,  where 
the  solvent  partner  only  assumes  to  bind  the  firm  for 
a  debt  before  existing,  and  where  he  gives  a  negociable 
security  for  an  antecedent  liability  of  the  firm  con- 
tracted before  the  act  of  bankruptcy.  The  obser- 
vations of  Bayley,  J.,  that  if  the  power  of  the  solvent 
partner  ceased  on  the  bankruptcy  of  another,  the 
house  must  close  at  once,  and  that  the  rights  of  the 
bankrupt  passing  to  his  assignees  does  not  prevent 
the  remaining  partner  from  applying  partnership  pro- 
perty in  satisfaction  of  partnership  debts, — and  the 
observation  otBesi,  J.  that,  if  it  did,  the  solvent  part- 
ner might  be  ruined  in  the  midst  of  plenty, — are  clearly 
applicable  to  the  present  question. 

Those  observations,  going  beyond  the  point  to  which 
it  is  necessary  to  go,  are  not  quite  reconcileable  with 
some  of  the  other  cases ;  but,  on  the  decision  of  the 
case  itself,  it  cannot  be  doubted  that  the  Court  held 
the  acts  of  the  solvent  partner  binding  on  the  firm ; 
for  he  was  permitted  to  transfer  by  indorsement  the 
chose  in  action  which  was  part  of  the  partnership 
credits,  and  to  bind,  not  merely  his  own  undivided 
moiety,  but  also  the  moiety  belonging  to  the  bankrupt 
partner,  that  is,  belonging  to  that  partner's  assignees. 
Had  he  uidorsed  the  name  of  the  firm,  and  had  the 
bill  not  been  paid  by  the  drawer  and  acceptor,  could 
the  same  Court,  which  decided  in  favour  of  his  right 
to  transfer  the  security,  have  denied  that  the  holder 
of  the  bill  had  a  right  to  go  against  the  firm  ?  Yet 
that  would  have  been  precisely  the  present  case.  Then 
what  is  the  difference  between  holding  that  a  solvent 
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Esfuto 


1889.  partner  can  pay  a  partnership  debt,  by  transfienring 
the  credits  of  the  firm, — and  holding  that  he  can  pay 
the  same  debt,  by  giving  a  securitjr  which  entitles  the 
creditor,  or  his  transferee,  to  go  against  that  partner- 
ship, and  it  may  be  the  credits  of  the  firm  ?  It  must 
however  be  obsenred,  that  i^  as  is  generally  supposed, 
and  as  the  argument  of  the  learned  judges,  particular^ 
of  Bayley  J«,  entitles  us  to  beUere,  diat  Harvey  ▼• 
Cricieti(fl)  went  the  length  I  have  been  .assuming,  it 
goes  a  great  deal  further  than  is  necessary  to  support 
the  view  1  take  of  the  present  question ;  for,  although 
the  solvent  partner  had  only  the  power  of  binding  his 
own  share  of  the  actual  partnership  property,  yet  he 
might  still,  on  the  principle  of  diat  case,  and  on  the 
general  ground  already  stated,  have  tiie  power  of  bind- 
ing the  firm  by  acceptances  for  partnership  liabilities 
given  to  a  holder  witiiout  notice  of  tiie  bankruptcy  (i). 
Harvey  v.  Crickett,  in  the  full  extent  to  which  it  goes, 
is  not  perhaps  quite  reconcileable  with  some  earlier 
cases,  particularly  those  at  Nisi  Prius  (to  which  I  have 
already  referred)  of  Abel  v.  Suiton  (c)^  and  Jtams^ 
bottom  V*  Lewis  {d)\  but  its  principle  has  not  since 
been  shaken ;  and  I  do  not  see  how,  on  this  principle, 
the  decisbn  of  Lacy  v.  WoolcoU{e)  could  stand,  if 
the  judgment  of  the  Court  of  Review  in  this  case  be 
right. 

On  the  whole,  whether  I  regard  the  general  prin- 
ciples which  regulate  the  law  of  partnership,  or  bank- 
ruptcy, or  the  authority  of  the  decided  cases  when 
narrowly  examined,  I  have  no  more  doubt  how  the 
law  on  this  question  at  present  stands,  than  I  should 
have  upon  principle  of  the  highest  expediency,  how 

(a)  Sufurh*  (t)  SuprA,  (9)  Suprii* 

(6)  Sm  note  (a)  anU,  p.  391*  (d)  SupriL 
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the  law  ought  to  be,  if  we  were  now  at  fiberty  to  enter        ISSS. 
upon  such  an  inquiry.    The  decision  I  have  come  to       EaLuu^ 
is,  therefore,  that  the  petitioner  has  a  right  to  prove, 
and  that  the  Court  of  Review  ought  not  to  have  ex- 
punged his  proof. 

This  only  determines  that  the  solvent  partner  can 
bmd  the  firm  by  accepting  a  bill  in  the  name  of  the 
firm,  and  passing  it  to  a  holder  ignorant  of  his  copart- 
ner's bankruptcy  (a),  and  has  no  bearing  on  the  power 
of  that  partner  to  transfer  the  partnership  property. 
The  Court  is  not  caDed  on  to  deal  with  that  question, 
in  dedding  that  a  bond  fide  holder  of  such  an  accept* 
ance,  ignorant  of  the  bankruptcy  of  the  other  partner, 
has  a  right  to  prove  against  the  joint  estate  of  both  the 
partners* 

As  this  is  a  question  of  very  great  importance, — and 
as  there  is  some  conflict  even  in  the  language  of  some 
of  the  learned  judges  in  the  cases  that  have  been  re- 
ferred to, — and  as  the  question  appears  not  to  have 
been  so  fully  considered  by  the  Court  below,  as  its 
importance  appears  to  me  to  demand, — I  thought  it 
right  to  consult  some  of  the  learned  judges  of  the 
highest  authority,  and  particularly  those  who  sat  on 
the  decision  of  some  of  the  former  cases  at  law ;  and 
they  entertain  just  as  little  doubt  on  the  question, 
as  I  do. 

Order  reversed  (&)• 

(a)  There  appean  to  be  some  little  ooDfbsion  here  between  the  fimt,  and 
the  Ktondt  holder  ol  the  bills  in  qoeetion,  that  ia,  between  Dooicf ,  to  whom 
the  acceptances  were  given  by  Watii^  the  solvent  partner, — and  Ro&tn«m, 
to  whom  they  were  afterwards  passed  by  "Davin,  "RtAixnMn  was,  no  doubt, 
ignorani  of  the  bankruptcy  of  WaxUt  partner,  Hou^Atoii ;  bat  Davisf,  when 
he  took  the  bills,  well  knew  that  fticL 

(fr)  And  see  WoodMAgt  v.  5t0a»fi,  4  B.  &  Adol.  633. 
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1833. 


Watmituter, 

^*»«*5!r  ^  ^^'     Ex  parte  Greenwood. — In  the  matter  of  Baillie. 

1833 ;  and  ^ 

January  31, 

F«6ri«rro  20  THIS  was  a  petition  for  a  re-hearing,  and  for  the  re- 
1834.  versal  of  the  order  made  by  the  Court  on  the  former 
A.  as  the  holder  hearing,  which  was  to  expunge  a  proof  and  refund  the 
change,  h,  pays  dividends  received  Upon  it.  The  original  petition  was 
lf%%wer?'  beard  on  the  2d  June  1832,  when  the  facts  of  the  case 
known "to'^Se  ^^^^  ^^Uy  gone  into,  and  are  stated  in  the  former 
Slir^erafdi-  '®P^^^  (a),— with  the  exception,  that  instead  of  the  bill 
vidends  had       Qf  exchanire  beinff  drawn  at  two  months  date,  as  is  there 

been  paid  by  ®  *^ 

them  to  AJs  re-  mentioned,  it  was  drawn  at  forty-two  months  date. 

presentatives. 

Upon  a  petition 

by  the  assignees  . 

to  expunge  the       Mr.  Montagu,  and  Mr.  Quin,  appeared  in  support 

prooraodTefand     ^^,  .  . 

the  dividends,      of  the  petition . 
Hdd,  that  the 
drawer  of  the 

paid  ?t^OT  hU^^  ^^'  Swansion,  and  Mr.  Richards,  for  the  assignees, 
tohave  b(»n^*  by  way  of  preUminary  objection,  contended,  that  after 
*^tid*  ^^^  ^^*  ^^  ^^"8  ^  ^®  h*^^  elapsed,  it  was  contrary  to  the  rules 
withstandingthe  of  the  Court  to  grant  a  re-hearin£.   It  had  been  always 

assignees  (it  did  .  . 

not  appear  how)  considered,  that  a  re-hearing  could  not  be  had  after  the 

had  obtained  the 

possession  of      expiration  of  six  months  from  the  date  of  the  original 

the  bill. 

Qiuerc,  whe-  Order.  The  Court  considered  this  rule  to  exist  by 
been  served,  a  what  fell  from  the  judges  in  Ex  parte  White  (b),  and 
niptcy'was  the"  ^^s  Honor  the  Chief  Judge  was  there  reported  to  ac- 
to^c^peTthe'  knowledge  its  existence  (c).  So  also  his  Honor  Sir 
theX^n^     •'•  CVoM  considered,  that  a  petition  for  re-hearing  filed 

The  time  for    ^fter  a  lapse  of  six  months  was  in  contravention  of  an 

presenting  a  pe-  ■  ^ 

tition  for  a  re-     established  rule.     The  order  of  27th  January  1726  (d)j 

ueanng  in  bank-  ^  \  * 

ruptcy  is  not      indeed,  limits  the   time  for  re-hearing  to  within  one 

limited  to  six 

nwd^snch  TOli-        W  See  Exparu  Boulton,  1  Deac.  &  Ch,  556.    (d)  Beame's  Ord.  339* 
tion  state  the  (b)  2  Dea.  &  Ch.  334. 

grounds  of  the        /pj  g^  ^  „  ^  t^ij  the  Table  of  Errata,  2  Dea.  &  Ch. 
application.  \  /  #  # 


Greekwood. 
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month  after  judgment  has  been  pronounced.     And  in        1833. 
the  Exchequer^  in  the  case  of  Bousyer  v.  Bright  (a\       EiMoarte 
it  was  decided  that  a  re-hearing  will  in  no  case  be 
granted  after  six  months  from  the   decretal   order. 
Such  also  was  the  general  rule  in  Chancery  and  in  bank- 
ruptcy (6). 

Another  preliminary  objection  was,  that  the  petition 
for  re-hearing  did  not  dtate  the  grounds  upon  which  the 
application  was  made,  Gifford  v.  Hart{c). 

Mr.  Montagu.  Although  a  rule  of  this  kind,  as  to 
limiting  the  time  for  re-hearing,  might  once  have  ex- 
isted, it  does  not  virtually  exist  at  the  present  day. 
There  are  several  cases  mentioned  in  Granfs  Practice 
of  Chancery  (d),  where  a  re-hearing  has  been  granted 
after  a  much  longer  space  of  time, — for  instance,  even 
after  twenty  years.  That  the  rule  mentioned  by  the 
other  side  is  not  now  acted  upon,  the  case  of  Wood  v. 
Griffith  (e)  will  plainly  show.  As  to  the  other  objection, 
in  Chancery,  it  is  admitted  that  it  is  necessary,  in 
order  to  obtain  a  re-hearing,  to  present  a  petition  stating 
the  grounds;  when  an  order  is  made  upon  that  petition. 
But  in  bankruptcy,  the  petition  for  re-hearing,  and  the 
re-hearing  itself,  both  come  on  together ;  wherefore  it  is 
not  necesssary  in  this  insta  nee  to  state  the  grounds  for 
the  re-hearing. 

Mr.  Swanstofii  and  Mr.  Richards^  then  desired  that 
the  petition  might  stand  over,  in  order  to  give  them  an 
opportunity  to  look  into  the  cases  upon  the  subject; 
as  they  had  considered  it  to  be  a  settled  rule,  as  well 

(fl)  13  Pri.  316.  (d)  1  Vol.  p.  240. 

(b)  See  also  1  Newl.  656.  (0)  1  Mer.  336. 

(c)  1  Sch.  &  L.  398  y  9  Msid.  Chan.  483. 


400  CASES  IN  BANKRUPTCT. 

188S.       of  ihifl  Court,  as  of  all  others  in  equity,  that  there 
gjj^rte      could  be  no  re-hearing  after  six  months,  and  they  had 
OmuNwooD.   jj^|.  therefore  duly  considered  the  point. 

Erskimb,  C.  J. — The  second  objection,  even  if  it  is 
tenable,  will  avail  but  little ;  since,  if  we  were  to  refuse 
the  re-hearing  on  that  ground,  the  parties  could  at  once 
appeal  to  the  Lord  Chancellor.  But  as  time  is  desired, 
the  case  had  better  stand  over  till  to-morrow. 


November  7. 


Mr.  Swanstout  and  Mr.  Bichards^  now  stated  to  the 
Court,  that  they  had  looked  into  the  cases,  and  were 
unable  to  adduce  any  further  authorities  upon  the  sub* 
ject;  upon  which. 

The  Court  said,  that  although  there  was  a  decided 
rule,  and  a  case  upon  it,  in  the  Exchequer,  yet  there 
did  not  appear  to  be  any  rule  of  the  kind  in  Chancery. 
In  Ex  parte  Roffey  (a),  Lord  EUUm  had  expressed  his 
regret  that  no  rule  of  the  sort  existed ;  but  nothing  has 
been  since  done  to  remedy  the  inconvenience.  As  to 
the  second  objection,  the  Court  thought  that  the  peti- 
tion need  not  state  the  grounds  for  the  re-hearing. 

Sir  JoHK  Cross. — I  find  it  laid  down  in  the  books  of 
Chancery  practice,  that  such  a  rule  has  once  existed^ 
but  that  it  is  not  stricdy  adhered  to,  it  being  discre- 
tionary in  the  Court  to  act  upon  it,  or  not.  It  seems 
to  me,  however,  that  if  any  such  rule  had  ever  been 
followed  in  Chancery,  it  is  still  more  applicable  in  bank- 
ruptcy, when  so  many  extensive  commercial  transactions 

(a)  19  Ves.  468.  And  see  £f  parU  Dewdney,  15  Ves.  479;  EiparU 
Baker,  Mont  &  M.  279;  Ex  parte  BolUmd,  id.  327;  Ex  parte  Thdal, 
Mont  379. 
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may  depend  on  the  final  setdement  of  questions,  ivtiich        ISSS. 
come  daily  before  us.  Ex  parte 

Gbdmwood. 

Mr.  Montagu,  and  Mr.  Quin,  then  proceeded  to 
argue  m  support  of  the  petition.  The  point  relied  on 
is,  that  there  was  no  evidence  before  the  Court  on  the 
former  occasion  as  to  the  bOl  of  exchange  being  an 
accommodation  bill|  nor  of  the  circumstances  imder 
which  it  was  delivered  up  to  the  assignees,  nor  to 
whom  the  bill,  in  point  of  fact,  belonged.  It  might 
therefore  belong  to  Coat's  representatives,  who  would 
have  a  right  to  retain  the  proof  upon  the  proceedings. 
[Sir  G.  Rose.  The  order  made  by  the  Court  on  the 
former  occasion  is  defective  upon  the  face  of  it,  as  it 
does  not  appear  that  the  drawers  of  the  bill  appeared 
on  the  ori^al  hearing  of  the  petition,  or  that  they 
were  in  fact  served  with  the  petition.  The  Court  could 
therefore  not  order  the  proof  to  be  expunged,  in  their 
absence,  as  they  were  entitied  to  all  the  dividends 
upon  the  proof,  after  they  paid  tiie  bill, — unless,  indeed, 
it  was  accepted  for  their  accommodation, — a  circum- 
stance which  does  not  appear  on  the  petition.  But 
even  then  they  would  have  been  necessary  parties 
before  such  an  order  could  be  made.]  No  person  re- 
presenting either  the  drawers  of  the  bill,  or  Cox,  who 
paid  it  for  their  honour,  was  before  the  Court  on  the 
former  hearing,  and  therefore  the  Court  could  not,  in 
the  absence  of  the  necessary  party,  expunge  the  proof. 

Ebskikk,  C.  J. — When  the  proof  was  originally  made, 
the  party  proving  was  the  holder  of  the  bill,  and,  as 
indorsee,  he  had  of  course  a  right  to  prove  against  the 
acceptor.  Subsequently  to  this  proof,  however,  it  ap« 
pears  that  the  bill  was  taken  up  by  Cox  for  the  honour 
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1 83S.  of  the  drawers,  Mackenzie  &  Co.  In  that  state  of  cir- 
^~^  cuinstances,  the  proof  ought  to  stand  for  the  benefit,  of 
Greenwood,  f}^^  drawers,  or  for  Cox,  or  his  representatives,  if  any 
thing  is  still  due  from  Mackenzie  &  Co.  to  him ;  and 
the  only  way  in  which  that  can  be  got  rid  of  is,  by 
showing  the  bill  to  have  been  drawn  upon  the  bank- 
rupts for  the  mere  accommodation  of  Mackenzie  &  Co., 
and  that  the  bankrupts  had  no  effects  of  Mackenzie 
&  Co.  in  their  hands.  But  even  if  that  were  proved, 
yet  as  the  original  petition  does  not  state  the  iact  of 
its  being  a  mere  accommodation  bill,  I  do  not  see  how 
we  could  expunge  the  proof. 

As  to  the  charge  of  fraud  on  the  former  occasion, 
that  was  not  made  out ;  but  even  if  Greenwood  knew 
that  the  bill  was  paid,  stiU,  if  he  did  not  know  that  it 
was  mere  accommodation  paper,  he  had  a  right  to  con- 
tinue to  receive  the  dividends,  although  he  ought  to 
have  considered  himself  a  trustee  for  Coxl  or  his  re- 
presentatives. 

Mr.  Swanston,  and  Mr.  Richards ,  contrd.  This  ob- 
jection, such  as  it  is,  it  should  be  remembered,  was 
mooted  on  the  former  occasion,  and  abandoned  by  the 
counsel  for  the  present  petition.  That  ought  to  be 
an  answer  at  once  to  this  petition  for  a  re-hearing.  But 
even  admitting  the  force  of  the  objection,  which  pre- 
supposes an  interest  in  the  bill  to  exist  in  Cox,  or  his 
representatives,  still  as  we  have  now  possession  of  the 
bill,  that  possession  is  conclusive  against  the  existence 
of  any  such  interest.  The  biO  came  to  the  hands  of 
the  assignees  as  their  property,  and  not  in  any  way  con- 
stituting them,  trustees  for.  any  other  parties.  If  the 
bill  were  an  accommodation  bill,  it  seems  to  be  ad* 
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mitted  that  the  proof  ought  not  to  stand.  But  then  it  1833. 
is  said,  that  if  it  were  not  an  accommodation  hill,  the  Exj^rta 
drawer,  or  other  party  taking  it  up,  would  have  a  right  ^"'^"^^o^"^* 
to  the  benefit  of  the  proof.  But  if  it  were  not  in  his 
possession,  how  could  he  maintain  any  right  upon  it? 
Suppose  no  proof  to  have  been  made,  could  either  tlie 
drawer,  or  the  party  taking  it  up,  and  not  having  the 
possession  of  it,  now  make  any  clium  on  the  assignees? 
The  holder  of  the  bill  alone  has  any  right  to  make  such 
claim,  and  the  assignees  have  now  all  the  rights  of  the 
holder.  [Erskine,  C.  J.  Do  you  mean  to  contend,  that 
if  any  other  party  than  the  assignees  were  the  holder 
of  the  bill,  under  the  circumstances  of  this  case,  he 
could  claim  to  have  the  proof  expunged,  as  you  did  on 
the  former  petition?  The  mere  holder  of  the  bill  would 
not  have  any  right  to  make  this  application,  for  the  Court 
would  in  that  case  have  no  jurisdiction.  It  does  not 
appear  for  what  purpose  the  bill  was  given  up  by  Cox, 
who  paid  it  for  the  honour  of  the  drawers.  But  sup- 
posing it  to  be  because  he  had  no  interest  in  it,  it  does 
not  follow  from  that  circumstance  that  the  drawers  had 
no  interest  in  it;  for  they,  after  payment  of  the  bill, 
became  entitled  to  all  the  dividends  on  the  proof.] 
Supposing,  however,  that  any  thing  was  ever  due  to 
Cox*s  representatives,  is  not  the  act  of  their  delivering  up 
the  bill  a  release  of  all  claim  upon  it?  The  assignees 
might  indeed  have  taken  an  assignment  of  the  bill.  [Sir 
G.  Rose*  An  assignment  of  it  would  not  have  placed 
them  in  a  better  situation.-  They  might  have  had  a 
right  of  action  against  Greenwood,  but  there  would  be 
no  jurisdiction  in  this  Court  to  compel  him  to  refund 
the  dividends.  The  assignees  would  have  had  no 
greater  right,  than  a  stranger  taking  an  assignment  of  a 
voi«.  III.  £  E 


Greenwood. 


404  CA8£S  IN  BANKRUPTCY. 

1833.  debt.]  But  that  does  not  affect  the  proposition  we 
Ex  parte  Contend  for,  namely,  that  the  delivery  up  of  the  bill  to 
the  assignees  operates  as  a  release  of  all  right  upon  it 
That  circumstance  undoubtedly  affords  a  strong  pre- 
sumption of  the  absence  of  all  right  on  the  part  of 
Greenwood  to  the  receipt  of  any  dividends  on  the  bill, 
since  it  was  returned  from  the  hands  of  his  testator 
Parker.  The  assignees  have  therefore  a  right  to  have 
the  dividends  repaid  to  them,  which  they  paid  in  igno- 
rance to  Greenwood*  For,  as  a  creditor  has  a  summary 
remedy  against  assignees  to  enforce  the  payment  of  a 
dividend,  so  they  are  in  like  manner  entitled  to  the 
same  summary  process,  to  recover  them  back  from  a 
party  who  ought  not  to  have  received  them.  And  as 
to  the  service  of  the  petition  upon  the  drawers,  or  upon 
Cox,  who  paid  the  bill  for  their  honour,  or  upon  their 
representatives, — it  is  not  necessary,  upon  a  question 
between  the  holder  of  a  bill  and  a  person  who  has 
received  payment  of  it,  that  every  person  whose  name 
appears  upon  the  bill  should  be  brought  before  the 
Court.  Nor  is  there  any  probability  that,  after  the 
lapse  of  twenty-five  years,  a  claim  would  be  made  by 
any  of  the  parties. 

Mr.  Montagu,  in  reply,  was  stopped  by  the  Court 

Erskine,  C.  J. — This  being  an  application  to  reverse 
a  former  order  made  after  the  deliberate  judgment  of 
the  Court,  it  is  advisable  that  we  should  take  time  to 
consider  upon  it,  before  we  pronounce  our  final  deci- 
sion. It  is  much  to  be  regretted,  however,  that  the 
present  objection  was  not  pressed  on  our  attention 
upon  the  former  hearing.     If  my  recollection  serves  me 
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correctly,  it  was  then  merelyhinted  at  by  the  counsel,  and  l^SS. 
was,  in  fact,  abandoned,  the  respondents  preferring  on  1*1^1^6 
that  occasion  to  rest  entirely  upon  the  beneficial  eflect 
of  Greenwood*a  certificate,  and  of  the  statute  of  limi- 
tations. But  as  this  is  a  petition  for  re-hearing,  I  think 
we  are  bound  to  consider  the  whole  matter  open  to  us, 
and  to  look  at  the  case  as  though  it  were  before  us  for 
the  first  time;  we  must  therefore  deal  with  the  objec' 
tion  as  if  it  had  been  pressed  upon  us  on  the  former 
hearing,  and  see  if  it  would  be  deserving  of  any  weight 
in  its  primary  bearing  upon  the  merits  of  the  case. 

If  the  original  petition  had  stated  the  bill  to  have 
been  a  mere  accommodation  bill,  it  would  have  been 
clear,  after  being  taken  up  by  Cox  for  the  honour  of 
Mackenzie  &  Co.  the  drawers,  without  effects  in  the 
hands  of  the  bankrupts,  that  no  claim  could  have  been 
made  against  his  estate;  an^  the  proof  must,  of  course, 
in  that  case  have  been  expunged.  But  then  those 
facts  ought  to  have  been  in  evidence  before  us,  besides 
an  allegation  to  that  effect  in  the  petition.  I  do  not 
say,  that  as  much  strictness  is  required  in  framing  pe- 
titions, as  in  pleading  in  the  other  courts ;  for  if  the  facts 
stated  had  merely  led  to  the  inference  of  the  bill  being 
an  accommodation  bill,  I  think  it  would  have  been  quite 
sufficient.  But  then  they  must  fairly  lead  us  to  such 
an  inference;  whereas  nothing  but  an  equivocal  pos- 
session of  the  bill  by  the  assignees  appears  to  have 
been  stated  in  the  original  petition.  But  the  delivery 
of  the  bill  to  the  assignees  might  have  been  with  a 
claim  of  the  dividends,  or  it  might  have  been  only 
giving  up  the  right  then  existing  in  the  bill;  which 
would  raise  a  very  different  question  from  that  now 
before  us.    The  fair  inference  deduced  from  the  state- 
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.18d9»       ment  in  the  petition  is^  that  the  acceptance  of  the  hill 

£^     ^g       by  the  bankrupt  was  an  ordinary  mercantile  transac- 

Gmenwood.    ^qjj^  ^jjjI  jjqj  £qj,  ^g  accommodation  of  the  drawers. 

The  giving  up  the  bill  may  certainly  operate  as  a 
release  as  to  future  dividends ;  but  it  cannot  give  a 
right  to  compel  the  refunding  of  those  already  paid. 
I  shall  defer  however  expressing  any  final  opinion  upon 
the  case  at  present. 

Sir  J.  Cross. — The  first  difficulty  I  have  to  sur- 
mount on  the  present  occasion  is,  to  agree  that  the 
Court  is  bound,  ex  mero  motu,  to  take  an  objection  of 
this  nature;  which  the  parties  themselves  have  not 
thought  proper  to  urge  before  us.  Our  former  judg- 
ment was  delivered  nearly  eighteen  months  ago,  during 
all  which  time  the  respondents  have  lain  by,  and  never 
dreamt  of  taking  such  an  objection  as  this  themselves. 
The  objection,  as  I  view  it,  is  to  the  mere  form  of  the 
petition;  and  I  do  not  think  that  under  the  cu'cum^ 
stances  we  ought  now  to  entertain  it.  I  cannot  agree 
that  any  party  interested  in  the  bill  is  not  brought 
forward;  for  I  think  that  a  party,  having  possession  of 
a  bill,  is  prima  facie  vested  with  all  the  interest  in  it, 
and  we  ought  not  to  indulge  in  speculative  questions  as 
to  any  probable  interest  in  other  parties.  If  Green- 
wood  had  actually  paid  back  this  money,  pursuant  to 
our  former  order,  would  it  not  have  been  a  good  defence 
to  any  party  claiming  it  of  him?  Therefore,  in  the 
teeth  of  the  presumption  of  no  interest  whatever  con* 
tinning  i|i  CoXy — a  presumption  which  arises  firom 
twenty-five  years  non-claim  on  his  part, — I  cannot 
think  we  shall  be  justified,  at  this  period  of  time,  iq 
taking  any  st^ps  to  upset  our  former  judgment. 
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Sir  G.  Rose. — When  this  petition  for  re-hearing  was  1885, 
presented^  calling  upon  us  to  reverse  a  former  order  of  ETpMte 
this  Court,  it  became  a  part  of  my  judicial  duty,  in  the  Gbbenwood. 
first  place,  to  see  whether  the  order  complained  of  was 
justified  by  the  allegations  in  the  former  petition,  on 
which  that  order  was  made.  The  bill  had  originally 
bieen  rightfully  proved  against  the  bankrupt's  estate^ 
and  the  party  proving  it,  who  was  the  indorsee,  after* 
wards  received  the  full  amount  from  Cox,  for  the 
honour  of  the  drawers,  the  bankrupts  being  the  ac- 
ceptors. In  that  state  of  circumstances,  what  right 
can  possibly  accrue  to  the  assignees  ?  Certainly  they 
cannot  be  entitled  to  expunge  the  proof;  for  the  proof 
should  properly  remain  on  the  proceedings,  and  we 
should  regard  Greenwood  as  the  agent  and  trustee  for 
Cox  or  his  representatives,  who  took  up  the  bill;  yet  all 
that  appears  upon  the  face  of  the  original  petition  to  war- 
rant the  order  to  expunge  the  proof,  are  merely  those 
simple  facts.  Now  these,  in  my  humble  judgment,  are 
not  sufiScient  for  any  such  purpose.  For  it  may  possibly 
turn  out,  that  although  Greenwood,  in  the  character 
of  executor  to  Parker,  may  not  be  entitled  to  sustain 
the  proof  and  receive  the  dividends,  yet  that  Cox, 
having  taken  up  the  bill  for  the  honour  of  Mackenzie 
&  Co.,  may,  in  the  absence  of  any  allegation  or  proof 
that  the  bill  was  a  mere  accommodation  bill, — upon 
which  therefore  nothing  would  be  due  from  the  bank- 
rupt,— ^have,as  he  certainly  primd  facie  has,  an  interest 
in  the  proof;  he  may  have  acquired  a  right  to  repay- 
ment from  the  bankrupts'  estate  of  what  he  paid  for 
the  honour  of  Mackenzie  &  Co.;  and  therefore,  until 
the  contrary  is  proved,  the  proof,  I  think,  ought  to  be 
retained.    In  this  Court,  we  have  nothing  to  do  with 
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1833.       ^^^  receipt  by  Greenwood,  who  becomes  a  trustee  for 

Cox,  or  his  representatives ;  and  therefore  before  we 

Gbunwood.  could  properly  make  the  order  which  is  now  com- 
plained of^  we  should  have  had  Cox,  or  his  represent 
tatives,  before  the  Court. 

If  the  bin  had  been  obtained  by  the  assignees  during 
its  currency^  a  different  question  would  arise;  but  it 
was  not  so';  and  the  mere  handing  over  the  bill,  after 
it  has  been  proved  under  the  commission,  will  at  no 
time  give  the  legal  right  to  the  dividends  on  the  proof, 
which  any  subsequent  holder  of  the  bill  can  only 
obtain,  through  the  medium  of  the  party  by  whom  the 
proof  was  made. 

But  we  are  told,  that  the  handing  over  of  this  Ull  is 
to  have  the  effect  of  a  release.  Even  granting  that 
position,  how  could  we  be  justified  by  the  original 
petition  and  affidavits  in  declaring  it  to  be  so?  But 
if  it  in  fact  amounts  to  a  release,  yet  that  would  only 
give  a  right  to  a  restitution  of  the  dividends,  either  by  a 
suit  in  equity,  or  by  action  at  law.  It  would  give  no  right 
to  expunge  the  proof.  Besides,  a  bare  release  could  not 
give  a  right  to  recall  payments  made  before  the  time 
when  the  release  was  given. 

For  these  several  reasons,  I  feel  bound  to  say,  that 
the  order  was  defective  and  erroneous,  and  therefore 
ought  to  be  reversed. 


Westmintter         ^^^  ^^^  stood  over  for  final  judgment  until  this 
^*^34^^'    day,  when  the  Judges   delivered    their  opinions  as 
follows. 

Sir  J.  Cross. — This  case  has  stood  over  some  time 
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for  judgment^  because  I  have  had  the  misfortune  to        1834. 
dtfier  in  opinion  from  my  learned  colleagues*     The       luTMrte 
facts  of  the  case  need  not  be  repeated  by  me,  as  they    GuaBMwooD. 
are  already  reported  (a).    The  only  point  now  in  ques- 
tion arises  on  a  petition  for  the  rehearing  of  the  matters 
of  a  former  one,  on  which  a  final  judgment  has  been 
pronounced^  and  an  order  made,  near  18  months  ago. 
In  the  course  of  the  hearing  of  the  new  petition^  one 
of  the  members  of  the  Court,  who  was  absent  on  the 
original  hearing,  suddenly  interposed  an  objection  to 
the  validity  of  the  order,  as  being  void  upon  the  face 
of  it,  for  want  of  a  necessary  party.     This  came  upon 
us  all  by  surprise,  and  I  was  desirous  we  should  take 
time  to  deliberate  before  we  decided  upon  it. 

The  question  is,  whether  the  Court  is  bound  of  its 
own  mere  motion,  to  annul  its  former  judgment,  as 
void,  for  this  alleged  defect.  The  respondent,  Green- 
woody  has  all  along  admitted,  that  he  has  received  divi- 
dends which  he  ought  to  refund,  and  has  actually 
tendered  back  a  part  of  them  to  the  assignees ;  and 
the  only  questions  in  dispute  between  the  parties,  on 
the  original  hearing,  related  to  the  amount  to  be  re- 
minded. Nor  has  he  now  insisted  upon  the  supposed 
Jus  tertii,  as  a  ground  of  defence,  or  a  ground  for 
reversing  the  former  order.  Indeed,  we  have  no  evi- 
dence of  its  existence.  For  the  party  who  exonerated 
the  bankrupts^  estate,  by  taking  up  the  bill  above  28 
years  ago,  has  never  since  advanced  any  claim  to  the 
dividends;  and  his  representatives  have  lately  deli- 
vered up  the  bill  to  die  assignees. 

The  objection  therefore  appears  to  me,  to  be  merely 
technical,  and  not  at  all  tending  to  the  furtherance  of 

(a)  1  Dea.  &  Chit.  556. 
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1834.  justice^  but  to  the  defeat  of  it;  and  I  can  find  no  prin- 
^  "^  ciple^  or  rule  of  practice,  that  requires  a  spontaneous 
Gbeenwood.  reversal  of  our  former  judgment.  If  the  respondent. 
Greenwood,  be  entitled  to  take  advantage  of  this  objec- 
tion, he  might  have  availed  himself  of  it  on  appeal 
long  ago,  without  a  petition  for  a  re-hearing;  and  that 
course  is  still  open  to  him,  the  objection  being  consi- 
dered apparent  on  the  face  of  the  order.  It  is  there- 
fore with  much  regret,  that  I  find  myself  unable  to 
concur  in  reversing  the  order  made  so  long  ago,  in  a 
matter  that  has  been  depending  nearly  30  years. 

Sir  G.  Rose. — In  addition  to  the  observations  I 
made  on  this  case  when  it  was  argued  before  us,  it  is 
only  necessary  for  me  now  to  add,  that  on  petitions  for 
re-hearing,  like  the  present,  the  whole  matter  of  the 
former  petition  is  opened  afresh,  and  the  case  comes 
before  us,  as  though  no  order  or  decision  had  ever 
been  pronounced.  This  practice  is  familiar  to  us  all; 
and  therefore  it  was,  that  I  thought  it  right  to  inter- 
pose the  objection  of  want  of  proper  parties  before  the 
Court,  to  justify  the  order. 

Erskine,  C.  J. — When  this  matter  was  first  under 
discussion  in  this  Court  in  1832,  the  only  defence  sug- 
gested by  the  afiidavits  of  the  respondent,  Greentoood^ 
or  urged  by  his  counsel  at  the  bar,  was,  the  answer 
which  was  given  to  the  application  made  by  the  assig* 
nees  before  the  petition  was  presented,  namely,  that 
Greenwood  had  received  the  dividends  in  question,  in 
ignorance  of  the  fact  that  Parker  had  received  payment 
of  the  bill  in  his  life-time;  and  that  as  the  five  first  divi- 
dends had  been  received  without  fraud,  and  more  than 
six  years  before  the  application  to  refund.  Greenwood 
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was  entitled  to  avail  himself  of  the  legal  defence  af-  18S4. 
forded  by  the  statute  of  limitations ;  and  that  the  last  £^  ,^^ 
dividend  therefore^  amounting  to  3s.  Sd.f  was  all  that  the 
assignees  were  entitled  to,  and  that  that  sum  had  been 
tendered  to  them  and  refused ;  but  that,  if  not  protected 
to  the  full  extent  by  the  statute,  he  was  at  least  en- 
titled to  retain  the  three  first  dividends  received  before 
the  date  of  his  own  commission,  under  which  he  had 
obtained  his  certificate.  In  the  course  of  the  argu- 
ment it  was  suggested  to  the  counsel  by  me,  whether 
Greenwood  might  not  be  considered  as  holding  the 
dividends  in  trust  for  Cox,  who  had  taken  up  the  bill 
for  the  honour  of  one  of  the  drawers ;  which  was  as- 
sented to  at  the  time,  and  followed  up  by  the  remark, 
that  in  that  view  of  the  case  Cox  ought  to  have  been 
served  with  the  petition ;  but  upon  the  representation 
by  the  counsel  for  the  assignees,  that  the  bill  had  been 
delivered  up  to  them  by  the  representatives  of  Cox^ 
who  was  dead,  and  that  it  was  then  in  their  possession, 
the  objection  was  not  pressed,  and  the  argument  pro- 
ceeded upon  the  merits ;  and  upon  the  consideration  of 
these  alone  the  order  was  eventually  made,  which  the 
present  petitioner  now  seeks  to  rescind,  or  modify. 

Upon  the  petition  being  opened  on  the  re-hearingi 
the  learned  judge,  who  had  been  absent  upon  the 
former  occasion,  having  suggested  that  the  order  to 
expunge  the  proof,  having  been  made  in  the  absence 
of  the  drawer,  and  of  those  who  represented  his  interest 
in  the  bill,  and  without  any  proof  of  service  upon  them^ 
could  not  be  supported, — ^and  the  objection  having 
been  adopted  by  the  counsel  for  the  respondent, — it 
was  thought  desirable  to  have  that  question  argued 
and  decided  in  the  first  instance ;  because,  if  that  ob^ 


Oebimwooo. 
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1834.  jectioo  should  pievail,  it  might  become  umieceesary 
Ezpartt  i^ain  to  discuss  the  effect  of  the  certificate^  and  the 
statute  of  limitations.  When  the  suggestion  was  made 
upon  the  hearing  of  the  original  petition^  I  thought  it 
was  answered  by  the  facts  of  the  case,  from  which 
(coupled  with  the  possession  of  the  bill  by  the  assig- 
nees) I  thought  it  might  be  fairly  inferred^  that  the 
bill  had  been  accepted  for  the  accommodation  of  the 
drawers,  and  that  they  had  no  claim  upon  the  estate 
of  the  acceptors,  in  right  of  Parker's  proof;  and  as 
the  objection  was  not  pressed,  both  parties  seeming 
desirous  to  have  the  petition  decided  on  the  merits,  I 
considered  the  objection  as  to  the  service  waived,  and 
proceeded  to  form  my  judgment  upon  the  questions 
raised  by  the  parties,  whose  interests  alone  could  be 
concluded  by  our  decision.  But  when  the  objection 
was  renewed  upon  the  re-hearing,  and  pressed  upon 
our  attention,  it  became  necessary  to  examine  it  more 
attentively ;  and  for  that  purpose  I  thought  it  right  to 
postpone  our  final  judgment  upon  the  point,  untU  we 
could  have  an  opportunity  of  deliberating  and  con- 
sulting upon  the  subject. 

The  way  in  which  the  difficulty  presents  itself  to  my 
mind  is  this. — The  assignees  demand  the  restitution  of 
the  dividends  paid  to  Greenwood  upon  Parker's  proof. 
If  tiiey  assert  their  claim,  merely  in  their  character 
of  assignees  of  the  bankrupt,  the  acceptor,  it  is  neces- 
sary, as  a  prdininary  step,  that  they  should  expunge 
the  (uroof  of  Parser's  debt  from  the  proceedings,  and 
tiius  they  ask  the  Court  to  do.  But  if  any  other  person 
has  an  interest  in  maintaming  the  proof  upon  the  pro- 
oeedingSi  the  Court  ought  not  to  expunge  it,  without 
his  content.    The  first  question  to  be  askedi  therefore^ 
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185 — has  any  other  person  an  interest  in  the  proof?  1S34. 
JPrimd/acie,  the  acceptor  of  a  bill  of  exchange  must  £,  puf 
be  taken  to  have  effects  of  the  drawer  in  his  hands;  G**"^«od. 
and  therefore,  if,  upon  the  dishonour  of  the  bill  at 
maturity,  the  drawer  take  it  up,  he  is  entitled  to  re- 
cover the  amount  from  the  acceptor,  if  solvent, — or,  if 
bankrupt,  to  prove  it  against  his  estate, — or,  if  it  has 
already  been  proved  by  the  indorsee,  to  stand  in  the 
place  of  the  indorsee,  and  to  receive  the  dividends  upon 
his  proof.  And  a  person  taking  up  a  bill  for  the 
honour  of  the  drawer  stands  in  the  same  situatioui 
Ex  parte  Lambert  (a).  In  this  case  therefore,  CoXf 
when  he  took  up  the  bill  in  question  in  1807|  must 
primA  facie  be  considered  as  taking  Parker's  place, 
and  as  entitled  to  all  the  rights  attached  to  his  proof, 
in  respect  of  the  bill.  But  this  primA  facie  case  may 
be  rebutted,  by  proof  that  the  bill  was  accepted  by  the 
bankrupts  for  the  accommodation  of  the  drawers,  and 
that  they  had  no  effects  of  the  drawers  in  their  hands  $ 
in  which  case,  though  the  acceptors  would  be  liable  to 
Parker,  as  an  indorsee,  for  value, — the  drawers,  by 
taking  up  the  bill,  would  derive  no  claim  under  Parker*B 
proof;  and  Cox,  of  course,  could  have  no  better  title 
than  diein. 

The  main  question  dierefore,  upon  the  brandi  of 
t^  case  now  under  consideration,  is,  whether  there  ia 
sufficient  evidence  to  show  that  this  was  an  acceptance 
for  the  accommodation  of  the  drawers,  and  that  the  ac- 
ceptors had  no  effects  in  tfa^  hands.  The  fact  prin'- 
cipaDy  relied  on  by  the  assignees,  namely,  the  delivery 
to  them  of  the  bill  by  the  representatives  of  CoXf  is  not, 
I  think,  sufficient  to  raise  any  inference  in  their  &rour$ 

(a)  13  Ves.  179. 


Greenwood. 
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1  S34f.  unless  all  the  circumstances^  under  which  it  came  into 
Ex  parte  their  possession,  were  before  the  Court.  It  fnay,  cer- 
tainly,  have  been  delivered  up  by  Cox's  executors, 
because  they  knew  that  Cox  had  no  claim  in  respect 
of  it;  but  it  may  have  been  sent  to  the  assignees,  for  the 
purpose  of  ascertaining  whether  he  had  any  such  claim, 
or  not,  or  for  some  other  purpose ;  and  we  are  left 
without  any  clue  to  guide  us  by  those,  who  had  it  in 
their  power  to  give  the  fullest  explanation. 

There  are,  however,  other  circumstances  in  this  case 
tending  strongly  to  the  conclusion,  that  the  acceptors 
never  received  any  value  for  this  bill.  At  the  time  it 
was  taken  up  by  Cox,  there  was  upon  it  the  indorse- 
ment by  the  Commissioners,  showing  that  it  had  been 
proved  under  Baillie  and  Jaffrat/s  commission.  At 
that  time  a  dividend  to  the  amount  of  94fL  12s,  lid. 
had  been  declared  upon  the  proof.  The  commission 
was  worked  in  London,  the  bill  was  taken  up  in 
London  by  a  merchant,  who  must  have  well  under* 
stood  the  rights  of  parties  upon  such  instruments; 
and  yet  no  claim  was  made  by  Cox  for  the  dividend. 
The  inference  from  these  facts  is,  certainly,  very  strong, 
that  Cox  knew  that  the  drawer  had  no  claim  upon  the 
acceptors  in  respect  of  this  bill,  and,  therefore,  that  he 
either  never  took  the  trouble  to  inquire  whether  any 
dividends  had  been  declared,  or,  being  aware  of  the 
fact,  declined  to  claim  them.  But  the  case  does  not 
rest  there;  for  although  the  bill  has  remained  in  the 
hands  of  Co.tr,  or  his  personal  represientatives,  for  more 
than  SO  years,  he  seems  neither  to  have  claimed  the 
amount  from  the  drawers,  or  the  acceptors;  for  the 
vouchers,  in  the  year  1831,  came  out  of  the  hands  of 
his  personal  representatives.    These  are,  undoubtedlyi 


I 

I  ^ 
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very  striking  facts;  from  which,  if  Cox  were  before  the  1834. 
Court,  and  could  give  no  satisfactory  explanation  of  them,  ETpaTte 
I  should  feel  myself  compelled  to  draw  the  conclusion,  Greenwood. 
that  the  bill  had  been  taken  up  by  him,  because  the 
drawers  were  primarily  liable,  and  that  he  had  there- 
fore no  interest  in  Parier^s  proof  against  the  bankrupt. 
But  then  there  are  circumstances  to  be  placed  in  the 
opposite  scale.  The  assignees  must  have  bad  the 
means  of  ascertaining  whether  the  bill  was  for  value, 
or  not ;  they  must  be  taken  to  have  known  their  right, 
if  it  was  not  for  value,  to  recover  against  the  drawers; 
they  appear  to  have  been  ignorant,  that  the  drawers, 
or  any  person  for  their  honour,  had  taken  up  the  bill; 
their  forbearance,  therefore,  to  seek  reimbursement 
from  the  drawers,  raises  as  strong  an  inference  of  their 
consciousness  that  the  acceptance  was  for  value,  as  the 
silence  of  Cox  affords  on  the  other  side;  and,  as  they 
are  before  the  Court,  they  might  have  shown  the  fact 
that  it  was  not  for  value ;  they  might  have  shown  the 
circumstances  under  which  they  obtained  the  bill  from 
Cox's  executors;  and  yet  they  leave  us  without  any 
explanation.  Are  we  then,  in  the  absence  of  those 
who  represent  the  drawers'  interests,  to  raise  an  in- 
ference against  them  in  favour  of  parties,  who  might 
have  given  further  information,  but  have  failed  so  to 
do?  I  think  we  ought  not;  because  I  do  not  feel 
myself  at  liberty  to  draw  the  same  inference  from  the 
conduct  of  persons  not  before  the  Court,  whom  the 
party  requiring  me  to  draw  the  inference  ought  to  have 
brought  before  us,  that  I  should  have  done,  if  they  had 
been  called  upon  for  an  explanation,  and  had  failed 
to  give  it ;  and  still  less,  when  the  party,  on  whom  the 
burthen  of  proof  rests^  fails  to  give  all  the  explanation 
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1834.  of  which  his  case  is  susceptible.  Neither  do  I  thinks 
ETparte  ^^^  ^^^  vaete  possession  of  the  bill  by  the  assignees, 
Gbbkwwood.  unexplained,  entities  us  to  consider  them  as  rcpre-? 
senting  the  interests  of  the  drawers,  and  to  expunge 
the  proof,  as  upon  their  consent.  I  am  therefore  of 
opinion,  that  we  ought  not  upon  this  evidence  to  ex- 
punge the  proof;  and,  considering  the  direction  to 
refund  the  dividends  as  merely  consequential  upon  the 
direction  to  expunge  the  proof,  the  former  order  made 
upon  the  original  petition  must  be  rescinded,  of  course, 
but  without  costs. 

The  only  remaining  question  is,  what  is  to  be  done 
with  the  original  petition !  There  are  three  ways  of 
disposing  of  it;  1.  by  dismissing  it,  with  costs;  2.  by 
dismissing  it,  without  costs;  and  S.  by  allowing  the 
assignees  to  amend,  re-answer,  and  serve  all  parties, — 
reserving  the  question  of  costs,  until  the  merits  shall 
be  ultimately  decided.  In  looking  at  this  part  of  the 
case,  I  cannot  exclude  firom  my  view  the  fact  that  the 
respondent.  Greenwood^  has  obtained  possession  (inno- 
cently, I  will  assume,)  of  a  considerable  sum  of  money  to 
which  he  had  no  legal  claim,  and  which  he  has  not 
applied  to  die  purposes  to  which,  if  rightly  received,  it 
ought  to  have  been  appropriated,  and  that  a  great  por- 
tion of  this  money  he  may  successfully  refuse  to  refund. 
Neither  can  I  overlook  the  circumstance,  that  the 
ground,  upon  which  the  case  is  now  disposed  of,  was 
not  set  up  by  him  as  a  ground  of  defence  in  the  first 
instance, — in  which  case  the  Court  might  have  allowed 
the  petition  to  stand  over,  till  the  proper  parties  were 
before  the  Court, — but  that  the  assignees  may  have 
been  misled  into  the  belief,  that  the  grounds  relied  on 
in  the  respondent's  affidavit  were  the  only  questions  to 
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be  agitated  in  argument.    I  think,  however^  that  it  is        1835. 
too  late  now  to  amend;  and  on  full  consideration  of  aH 

Ex  parte 

the  circumstances  of  the  case,  I  am  of  opinion,  that  the  Greenwood. 
original  petition  ought  to  be  dismissed;  but,  for  the 
reasons  already  alluded  to,  and  in  deference  to  the  opi- 
nions of  my  colleagues,  upon  whose  judgment,  in  con* 
currence  with  my  own,  the  original  order  was  made, — 
and  especially  in  deference  to  the  opinion  already  ex- 
pressed  by  the  learned  judge  on  my  right, —  I  think  it 
ought  to  be  dismissed  without  costs;  of  course,  the 
dividends  and  costs  ordered  to  be  paid  on  the  former 
occasion,  if  paid,  must  be  refunded. 


Ex  parte  A  •  *  *  *  *  _ 

Novemher  20, 

XHIS  was  the  petition  of  an  attorney,  praying  that  The  admission 

of  a  solicitor, 

his  admission  to  practise  as  an  attorney  of  this  Court  under  peculiar 
might  be  inroUed  as  of  the  ISth  January  1832.    The  oideradtobe  ' 
affidavit,  on  which  the  application  was  founded,  stated  ^^^  tune?^^ 
that  the  petitioner  was  duly  admitted  an  attorney  in 
the  Court  of  King's  Bench  m  Trinity  term  1828.  That 
on  the  morning  of  the  12th  January  1832  (which  was 
the  first  day  this  Court  sat  afler  it  was  constituted  by 
the  act  of  parliament)  he  attended  for  the  purpose  of 
being  admitted  a  solicitor  of  the  Court,  and  that  he 
was  then  duly  sworn  among  the  first  who  were  then 
in  attendance  before  the    Court.      That  the  crowd 
being  very  great,   he  left  the  Court,  without  hav- 
ing heard  the  directions  which  he  had  since  under- 
stood were  then  given  by  one  of  the  officers  of  the 


A«»«»*. 
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1833.  Courti  that  solicitors  applying  for  admission  should 
Exp^rte  attend  at  the  office  in  Basinghall  Street  to  sign  the  roll  of 
solicitors ;  the  petitioner  having  only  been  told  that  the 
admissions  would  be  made  out,  and  might  be  obtained  at 
Basinghall  Street.  Two  or  three  days  after  he  sent  a 
clerk  to  Basinghall  Street  for  his  admission,  who  was  told 
that  the  admissions  had  not  yet  been  made  out,  owing 
to  the  great  numbers  applied  for,  but  that  the  peti- 
tioner had  done  every  thing  necessary  to  become  a 
solicitor  of  the  Court,  and  that  his  admission  might  be 
sent  for  at  any  time.  He  neglected  to  make  further 
inquiries,  not  thinking  it  of  any  importance.  But  on 
the  19th  November  1833,  he  discovered  that  the  requi- 
sites for  his  due  admission  had  not  been  complied  with, 
because  the  admission  had  not  been  inrolled.  He, 
therefore,  now  prayed  that  the  admission  might  be 
inrolled  nunc  pro  tunc. 

Mr.  Swanstan  appeared  in  support  of  the  petition. 

The  Court  granted  the  application,  but  without 
prejudice  to  the  interests  of  any  persons  who  had  not 
notice  of  the  application. 
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1834. 

Ex  parte  Solarte^  and  Others,  Assignees  of  Alzbdo.     Bannghaii 

Street, 

— In  the  matter  of  Dyer  and  Swayne  (a).  SuhdivUion 

Court, 

This  was  a  question  as  to  the  right  of  proof  on  ^.^d^Z  ex- 
certain  cross  bills  accepted  by  the  bankrupts,  which  had  ^***°g«  ^**®»'  . 

r  J  r     r  acceptances  of 

arisen   before  Mr.  Commissioner  Merivale.  and   had  various  bills 

drawn  upon 

been  referred  by  him  to  the  Subdivision  Court,  consist-  **>««»  respec- 
tively by  C,  and 

ing  of  himself  and  Commissioners  Fonblanque  and  Hoi-  all  three  be- 

.  ,  .,  come  bankrapt 

royd.    The  circumstances  of  the  case  will  be   found  before  any  of  the 
fully  stated  in  the  judgment  of  the  Court.    It  was  The  acceptances 

«  ,  of  il.  aie  nego- 

argued  by  ciated  by  the 

.  drawer,  C,  and 

-^r      -MM-  »  1  /»  ***  proved  by 

Mr.  Montagu  in  support  of  the  proof,  and  by  the  holders  un- 

der each  com- 
mission, who 

Mr.  Ching  against  it.  receive  divi- 

dends on  their 
respective 

Mr.  Commissioner  Merivale  delivered  the  judgment  P/*^**; ,  ^'^.' 

xnai  Ji»  s  assifi* 

of  the  Court  as  follows.    The  case  now  before  us  is  of  "«*  ™ig*»* 

prove  the 

a  somewhat  complicated  nature,  and  involves  points  amount  of  B.'s 

acceptances 

which,  if  untouched  by  express  decision,  might  be  con-  under  B.'s  com- 

1    t      •  t     i»n*     t  x«i  mission,  subject 

sidered  as  not  unattended  with  dimculty.    It  is  also  a  to  a  retention 

A  -111  •  1    •  .  1  of  the  dividends, 

case  of  considerable  commercial  importance,  and  one  until  it  was  as- 
which  I  therefore  thought,  on  every  account,  deserv-  ^ch^estatT 
ing  the  application  of  that  salutary  provision  of  the  Jc^^oi7of'' 

their  liabilities, 
(a)  Although  not  professing  to  report  the  decisions  of  the  Subdivision 
Courts,  which  we  think  would  be  an  unnecessary  tax  upon  the  patience  of 
oar  readers,  not  because  the  judgments  of  the  learned  Commissioners  are 
in  any  way  deficient  in  legal  knowledge  or  ability,  but  because  they  are  not 
yet  considered  of  such  importance  as  to  be  cited  as  an  authority  in  Courts  of 
Justice,  and  we  might  therefore  be  accused  of  trying  to  swell  out  this  work 
by  a  needless  addition  to  the  number  of  its  pages;  yet,  as  this  case  has  al- 
ready found  its  way  into  Messrs.  Montagu  and  Aifrton^s  Reports,  we  have 
also  deemed  it  expedient,  for  reasons  which  will  presently  appear,  to  insert 
it  in  our  present  Number,  having  been  obligingly  favoured  by  our  learned 
competitors  with  the  short-hand  writer's  note  of  the  judgment  delivered  on 
this  occasion  by  the  learned  Commissioner. 

VOL.  III.  F  F 
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1834.  late  Bankruptcy  Court  Act,  by  which  the  single  Com* 
£x  parte  flussioner  18  enabled,  in  cases  of  disputed  proof,  to  call, 
and  ot£^  in  the  first  instance,  for  the  assistance  of  two  of  his 
brother  Commissioners,  in  order  to  form  a  Subdiyision 
Court,  for  the  more  solemn  hearing  and  decision  of  the 
question.  I  might  indeed  have  pursued  a  different 
course,  and  one  which,  if  the  case  be  ultimately  at  all 
events  to  come  before  a  superior  tribunal,  might  have 
saved  the  expense  and  delay  occasioned  by  this  inter* 
mediate  proceedings.  I  might  have  pronounced  my 
own  decision  on  the  question,  according  to  the  best  of 
my  individual  judgment,  and  have  left  either  party  who 
might  be  dissatisfied  with  that  decision,  either  to  ap- 
ply for  a  Subdivision  Court,  or  to  go  immediately  to 
the  Court  of  Review,  at  his  own  option.  But  I  felt 
that  in  so  doing  I  should  neither  have  been  satisfied 
that  I  had  performed  my  duty  in  the  way  which  in  every 
case  of  reasonable  doubt  or  perplexity  the  law  has  pre*! 
scribed,  as  that  which  it  is  incumbent  on  the  single 
Commissioner  to  pursue,  nor  have  been  justified  towards 
myself,  in  supposing  that  I  should  benefit  the  parties 
in  the  manner  suggested ;  since  this  would  be  to  inuu 
gine  that  one  or  the  other  party  must  necessarily  be 
disposed  to  dispute  the  authority  of  our  decision,  and 
not  only  appeal  firom  it,  but  also  appeal  from  it  with 
the  certainty  of  the  costs  being  to  be  borne  either 
wholly  or  in  part  by  the  resisting  party.  It  appears  to 
tne,  on  the  contrary,  that  it  is  the  duty  of  every  regu- 
larly constituted  tribunal  to  presume  that  its  decision 
will  be  final ;  and,  acting  on  that  presumption,  not  to 
decide  even  in  the  first  instdnce,  except  upon  full  de- 
liberation, and  with  every  assistance  which  the  law  has 
provided.    I  have  said  that  this  is  a  case  which,  if  un* 
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touched  by  decision,  might  be  considered  as  invohring       18S4. 
points  of  some  doubt  and  difficulty ;  but  if  upon  examl-      E7^[ft« 
nation  it  should  appear  that  the  points  have  been     ^^^^^ 
settled  by  a  train  of  judicial  decisions,  whatever  doubt 
may  still  attach  to  the  correctness  of  the  principles 
upon  which  those  decisions  were  founded,  must  give 
way  before  the  far  greater  mischiefs  which  would  re- 
sult £rom  disturbing  the  law  which  is  settled,  than  any  ^ 
that  can  be  supposed  to  attach  to  the  decisions  them- 
selves. 

Now»  in  order  to  a  due  understanding  of  the  relative 
situation  of  the  parties,  and  of  their  respective  rights 
under  this  commission,  it  seems  to  me  that  little  more  is 
requisite  than  to  keep  steadily  in  view  the  following 
facts,  namely,  that  there  are  three  distinct  and  inde- 
pendent parties,  and  three  distinct  sets  of  acceptances, 
embraced  in  what  may  be  called  the  history  of  the 
transaction.    Thus  we  have,  first,  the  house  of  Knowks 
and  Son;  secondly,  that  otDyer  and  Swayne;  thirdly, 
that  of  Ahedo]  all  which  houses  (having  become  bank- 
rupt) are  represented  by  their  respective  assignees; 
and  we  have,  in  like  manner,  the  acceptances,  first,  of 
Dyer  and  Swayne,  on  bills  drawn  by  Knowles  and  Son; 
Secondly,  of  Knowles  and  Son,  on  bills  drawn  by  Dyer 
and  Swayn€\  and  thirdly,  ofAkedo,  on  bills  drawn  by 
Knofoles  and  Son ;  which  last  set  of  acceptances  were 
given  by  Ahedo  in  exchange  for  celrtain  of  the  first- 
mentioned  set  of  acceptances ;  viz.  those  of  Dyer  and 
Stvayne  on  bills  drawn  by  Knowles  and  Son;  upon 
which  bills  the  present  proof  is  sought  to  be  established. 
It  should  also  be  remembered,  that  all  these  several 
sets  of  bills  were  of  such  dates,  as  not  to  become  due 
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1834.        respectively  until  after  the  bankruptcy  of  each  of  the 

ET^te      houses. 

.S?  nthJ«  Now,  as  to  the  two  first  sets  of  acceptances,  namely, 

those  which  passed  between  the  houses  of  Knowles 
and  Son,  and  Dyer  and  Swayne,  it  is  abundantly  clear, 
from  the  course  of  dealing  between  the  two  houses,  that 
they  were  in  the  nature  of  mere  reciprocal  acceptances, 
given  by  the  two  houses  for  each  other's  accommoda- 
tion, without  specific  exchange;  and  therefore,  ac* 
cording  to  the  principle  established  so  along  ago  as  the 
time  of  Lord  Roslyn  in  Ex  parte  Walker  (o),  and  ever 
since  followed,  not  constituting  a  debt  provable  on  ei- 
ther side  under  the  bankruptcy.  But,  although  mere 
accommodation  biUs,  and  as  such  not  provable  on  their 
respective  estates,  it  is  equally  clear,  upon  the  prin- 
ciples no  less  firmly  established  and  every  day  acted 
upon,  that  in  the  hands  of  honafide  holders  for  valuable 
consideration,  and  whether  with  or  without  notice  of 
the  nature  of  the  dealings  between  the  two  houses,  they 
constitute  such  a  debt  as  would  be  held  provable  upon 
both  estates  under  the  respective  commissions. 

,  Now,  this  being  the  state  of  the  case  as  between 
Knowles  and  Son,  and  Dyer  and  Swayne,  in  respect  of 
their  mutual  acceptances,  it  appears  that  some  of  the 
bills  drawn  by  Knowles  and  Son,  and  accepted  hy  Dyer 
and  Swayne,  are  delivered  into  the  hands  otAlzedOy  in 
exchange  for  his  (Alzedo's)  acceptances  on  bills  drawn 
by  Knowles  and  Son  to  the  like  amount,  which  accept- 
ances of  Alzedo  have  since  been  negociated  by  Knowles 
and  Son  for  value  received  by  them,  and  have  been 
proved  by  the  holders  under  each  commission;  the 
estate  of  Knotoles  and  Son  having  paid  5s,  6<:/.,  and  that 

(a)  4  Ves.  372. 
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of  Alzedo  10«.  lOJ.^in  the  pound  upon  those  acceptances.        1834. 
And  it  is  upon  the  acceptances  of  D^er  and  Stoayne^  so       v7^^^ 
given  in  exchansre  for  Alzedo^s,  and  which  were   in       Solautb 

®  ®  Bad  others. 

the  hands  of  Alzedo ^  and  remaining  unpaid  at  the  time 
of  the  respective  bankruptcies,  that  the  assignees  of 
Alzedo  seek  to  prove  against  the  estate  of  Dyer  .and 
Swaynei  the  acceptors ;  their  right  to  be  admitted'  to 
prove  depending  on.  the  single  question,  whether,  under 
the  circumstances  above  stated,  the  acceptances  given 
by  Alzedo  in  exchange  for  those  bills  was  a  good  and 
sufficient  valuable  consideration.  Now,  it  is  a  principle 
quite  as  clearly  established  as  either  of  those  already 
noticed,  that  if  a  bill  of  exchange  be  given  expressly 
in  consideration  of  another  bill,  and  in  exchange  for  it, 
which  is  the  case  as  to  the  present  transaction,  the  con- 
sideration is  valid ;  and  the  holders  may  prove  under  a 
commission  against  the  party  by  whom  the  bill  was 
given.  It  is  almost  superfluous  to  refer  to  authorities 
in  support  of  a  doctrine  so  fully  recognized  and  esta- 
blished, and  of  which  those  of  Cowley  v.  Dutdop  (<i), 
and  Buckler  v.  Buttivant  (6),  have  been  cited  in  argu* 
ment.  They  may  be  all  found  collected,  among  other 
treatises  of  deserved  celebrity,  in  a  portion  of  the  very 
valuable  work  of  Mr.  Baron  Bayley  on  the  Law  of 
Bills  of  Exchange  and  Promissory  Notes,  commencing 
page  4/Z3  and  ending  page  430  of  the  fifth  (which  is  the 
latest)  edition;  and  we  feel  that  it  would  be  an  idle 
waste  of  time,  and  imply  a  doubt  where  none  can  now 
exist,  if  we  were  on  this  occasion  to  proceed  to  analyse 
them,  or  inquire  into  the  principles  upon  which  they 
were  originally  founded. 

(a)  7  T.  R.  565.  (/>)  3  East,  72. 
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19^4.  ^  ^  ^^f  indeed,  atlemptod  in  argument  on  tbe  part 

a(  the  assignees  of  Dyer  and  Swayne^  to  dispute  the 

fioLi^n  doctrine  thus  broadly  stated;  but  it  is  contended,  that 
in  the  present  case  the  bankruptcy  of  the  parties 
baving  intervened  before  the  falling  due  of  the  acceptf* 
anees^  makes  a  distinction,  and  that  in  such  a  case 
Aeie  is  no  debt  provable,  because  no  money  had 
actually  passed  out  of  the  bands  of  the  acceptor  of  the 
eoimterHiecurities  at  die  time  of  his  bankruptcy.  Thisi, 
however^  is  a  position  which  we  apprehend  cannot  be 
fluqpported,  consistently  with  the  doctrine  that  those 
eouttter-securities,  by  raising  the  liability  to  pay,  do  of 
themselves  constitute  a  good  valuable  consideration, — 
nor  consktently  with  the  fact  that  they  have  been 
actuaUy  negotiated  for  value;  and  thus  the  benefit  of 
them  actually  enjoyed  by  those  to  whom  they  w^e 
given  in  exchange  for  Dyer  and  Swayne's  acceptaooesj 
Axxording  to  Ae  case  ci  Rolfe  v.  Qulom  (a),  mutual 
acceptances  are  held  to  constitute  not  only  a  debt, 
but  a  debt  provable  under  a  commission,  although  no 
money  has  passed  between  the  exchanging  parties; 
and  tbe  former  practice  in  bankruptcy  (as  is  deariy 
explained  by  Baron  Bayley  In  his  Treatise)  was,  in 
sto'iet  conformity  with  this  doctrine,  to  admit  such 
proof  against  die  acceptor,  although  the  drawer  haii 
not  taken  up  his  own  acceptances;  die  only  distinction 
losing,  (which  appears  to  have  been  introduced  by 
Lord  Thurlaw  in  Ex  parte  Clanriearde  (b\) --except  as 
varied,  under  the  special  circunuitanGes  of  die  dealing 
of  a  banker,  by  Lord  JSldan  in  Esc  parte  Bloxmn  {c)^ — 
that  a  party  who  has  actually  advanced  money,  or  the 

(a)  2H.B.674.  (c)  8Ves.36l. 

(6)  C.  B,  L.  160. 
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vaJua  of  money^  is  entitled  to  prove  and  receive  a  divi-        1834. 
dend  immediately ;  while  one,  who  baa  only  given  biU      £x  pai|» 
in  exchange  for  billj  though  he  may  be  admitted  to     ^^^, 
prove,  will  not  be  entitled  to  receive  dividends  until  1^ 
has  either  taken  up  his  own  acceptances,  or  until  the 
account  has  been  finally  settled.     The  case  of  ISx 
parte  Bloxam  is  also  an  audiority,  that  the  law  is  the 
same,  whether  die  consideration  be  tlie  acceptance  of 
the  person  to  whom  the  bill  has  been  transferred,  or 
that  of  any  other  person ;  nor  are  these  cases,  so  dis- 
tinguished as  to  the  actual  receipt  of  the  dividends 
being  restrained  until  the  taking  up  of  the  acceptances, 
in  any  respect  at  variance  with  the  doctrine  otSarraitr, 
Austin  (a)  referred  to  in  the  argument — namely,  that 
the  money  payable  upon  a  counter-acceptance  will  not 
be  a  good  petitioning  creditor's  debt  to  support  a 
commission,  unless  it  appear  that  the  petitioning  cre- 
ditor has  taken  up  his  own  acceptances, — for  the  same 
reason  that  a  debt,  (as  is  observed  by  Manifieldy  C.  J.) 
in  its  nature  contingent,  is  not  such  a  debt  as  would  sup- 
port a  commission;  for,  his  lordship  adds,  ^^  it  would  be 
a  singular  construction  of  the  statutes,  that  a  man  who 
will  not  be  entitled  to  receive  a  shilling  out  of  the  bank- 
rupt's  estate,  unless  he  take  up  his  own  acceptances, 
dbiould  be  able  to  petition  for  a  commission."    But, 
that  this  reasoning  was  held  by  his  lordship  as  wholly 
inapplicable  to  tibie  mere  right  to  prove,  retaining  the 
dividends,  is  manifest  from  what  he  is  represented  to 
have  said  in  the  same  case,  as  to  the  right  to  prove 
where  there  are  cross-acceptances — ^a  right  which,  at 
law,  would  be  quite  unquestionable,  although  in  equity 
has  been  restrained  under  different  circumstances  in 

(a)  4  Taunt.  200. 
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1834.  the  different  modes  already  mentioned.  Then  with 
£x  parte  regard  to  what  has  been  contended  in  argument^  that 
and^oihere.  *^®  present  case  is  virtually  governed  by  that  of  Ex 
parte  Solartey  In  t/te  matter  of  Knawles  (a),  where 
the  Court  of  Review  recently  decided  that  the  very 
acceptances  upon  which  it  is  now  sought  to  prove 
against  the  estate  of  the  acceptors^  were  not  provable, 
in  the  hands  of  the  same  holders,  against  the  estate  of 
the  drawers,  we  conceive  that  the  two  cases  are  clearly 
distinguishable,  upon  grounds,  which,  though  not 
marked  with  sufficient  precision  in  the  printed  report, 
may  be  collected  from  the  facts  of  the  case,  even 
as  there  stated;  and  that  the  distinction  thus  fur- 
nished, was  also  that  taken  by  the  Court,  may  be 
found  by  comparing  the  short-hand  writer's  note 
(which  we  have  seen)  of  what  was  really  said  by 
His  Honor  Sir  G.  Rose^  who  appears  to  have  pro- 
nounced an  elaborate  judgment,  the  principal  points 
of  which  are  either  unnoticed,  or  most  imperfectly 
hinted  at,  in  the  short  printed  compendium.  By  this 
note  of  the  short-hand  writer  it  appears,  that  the  way 
in  which  his  Honor  put  the  case  was  as  follows: 
"  Admitting  that  Alzedo,  (putting  bankruptcy  out 
of  the  question,)  would  have  had  good  cause  of  action 
against  Knowles  and  Son,  they,  Knowles  and  Son,  on 
the  other  side,  might  have  obtained  an  injunction  in 
restraint  of  such  action,  upon  a  bill  representing  that 
there  was  no  other  consideration  for  their  acceptances 
but  Alzedo' &  unpaid  and  outstanding  acceptances,-^and 
that  he  {Alzedo)  not  being  in  a  state  to  provide  for 
those  acceptances,  they  (the  Knowles's)  would  have 
had  to  take  up  both  their  own  and  Alzedo's  accept- 

(a)  2  Deac.  k  Chit.  361. 
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ances;  and  were  Alxedo  to  allege  as  a  ground  for  dis-  1834. 
solving  the  injunction,  that  he  {Ahedo)  had  paid  a  £x  parte 
dividend  of  near  1&.  in  the  pound  on  his  own  accept-  and^oUicre. 
ances,  this  would  give  him  no  right,  as  against  the 
Knowles's,  unless  he  could  either  deliver  up  the  bills 
to  the  Knowles'B,  or  otherwise  relieve  them  from  all 
liability  in  respect  of  those  bills.  Now  here,  in  point 
of  fact  also,  the  estate  of  Knowles  and  Son  has  actually 
sustained  the  burthen  of  proof,  and  paid  dividends  to 
the  amount  of  5s.  and  upwards,  on  Alzedo^s  accept- 
ances; whence  it  follows,  that  if  Alzedo  were  admitted 
also  to  prove  in  respect  of  Dyer  and  Swayne^s  accept- 
ances, which  were  taken  by  him  in  exchange  for  his 
own,  there  would  be  a  double  proof  under  the  same  lia- 
bility;"— a  mode  of  reasoning  which,  while  it  strictly 
applies  to  the  situation  of  Knowles  and  Son,  the  drawers, 
has  no  application  whatever  to  that  oiDyer  and  Swayne, 
the  acceptors  of  the  bills  now  sought  to  be  proved 
against  the  estate  of  the  latter.  Now  this,  though  very 
obscurely  intimated  in  the  printed  report,  appears  to 
be  the  true  ground  upon  which  the  decision  in  JEx 
parte  Solarte  rested,  and  renders  it  unnecessary  that 
we  should  look  further  into  the  report  of  that  case> 
except  for  the  sake  of  pointing  out  another  inaccuracy, 
which  is  such  as  to  render  the  report  of  no  authority 
whatever,  with  respect  to  the  grounds  upon  which  the 
case  was  decided.  As  where  Sir  G.  Rose  is  made  to 
s^y^  generally  and  without  qualification,  that  bills,  which 
would  not  constitute  a  good  petitioning  creditor's 
debt  (a),  cannot  be    provable  under  a   commission; 

(a)  The  chief  inducement  for  reporting  at  such  length  this  judgment  of  the 
learned  Commissioner  is,  to  defend  ourselves  against  his  severe  remaiks  on 
the  report  of  the  case  of  £x  farte  Solarte,  occurring  in  the  2d  vol.  of  tbese 
Reports,  which,  for  some  cause  or  other,  he  really  seems  to  as  to  have  gone 
a  little  oat  of  his  way  to  attack  -,  since  that  case,  as  he  biniself  admits,  a 
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1834,       a  proposition,  which  thus  broadly  stated  U  not  only 
£x  parte      untrue  in  itself,  but  is  again  at  variance  with  the  note 

SOLARTB 

and  .others,  clearly  disringuishaMe  horn  liie  present, — a  distioction,  too,  which  he  adds 
"  may  be  ooUected  from  the  facts  of  the  case  even  as  there  stated.''  Now, 
in  order  to  avert  from  us  the  charge  of  leaving  any  thing  "  unnoticed  or 
imperfectly  hinted  at"  in  our  report  of  the  present  case,  we  have  thought  it 
best  to  give,  Ocem  the  very  thait-hand  vrntgr's  nota,  weiy  word  that  was  utter- 
ed by  the  learned  Conunissioner ;  so  that  at  any  rate  he  cannot  complain,  on 
this  occasion,  that  we  have  failed  in  our  endeavours  to  report  his  own  judg- 
ment accurately.  It  is  imputed  to  us  by  the  learned  Commissioner,  that  we  have 
made  his  Honor  Sir  Geo.  Rose  say,  "  generally  and  tnthout  qualificaHon, 
that  billS|  which  would  not  constitute  a  good  petitioning  creditor's  debt,  caa- 
not  be  provable  under  a  commission ;  a  proposition  which,  (the  learned  Com- 
missioner is  quite  right  in  adding)  thus  broadly  stated,  is  not  only  untrue  in 
it^f,  but  (very  probably  also)  at  variance  with  the  note  of  the  sboit-faand 
writer,"  inasmuch  as  it  is  decidedly  at  variance  with  our  own  report  of  the 
case  in  question.  The  entire  passage  of  Sir  G.  Ros^s  judgment,  as  given 
in  our  lepoit,  is  as  follows ; — "  Another  test  is,  would  thetejive  bills  form  a 
good  petitioning  creditor's  debt  ?  It  is  clear  they  could  not,  as  no  conside- 
ration was  in  fact  given  for  them.  And  if  they  would  not  constitute  a  good 
petitioning  creditor*s  debt,  so  neither  are  they  provable  under  a  commis- 
sion." Now,  it  appears  to  us,  that  it  is  rather  too  severe  a  piece  of  criticism 
to  build  on  these  words  the  accusation  of  our  making  Sir  G.  Uose  say,  gen^' 
rally  and  without  qualification,  that  all  bills  whatever  which  do  not  consti- 
tute a  good  petitioning  creditor's  debt,  cannot  be  provable  under  a  commis- 
sion* His  Honor  is  talking  of  "  these  five  bills" — the  particular  bills  which 
were  sought  to  be  proved  in  that  particular  case ',  and  there  is  no  doctrine 
whatever  laid  down  by  him  as  applicable  to  bills  in  genei-al.  This  f  ua/t/ied 
construction,  too,  of  his  Honor's  judgment  appears  to  strike  even  the  minds  of 
our  learned  competitors,  in  tlieir  own  report  of  the  above  case ;  for,  with 
the  candour  of  a  generous  rival,  they  here  subjoin  the  following  gucre : 
*'  Does  not  the  preceding  sentence  of  Sir  G.  Rose's  judgment  confine  his 
observations  to  the  particular  biUs  in  question  1  Vide  1  Mont.  &  A.  275. 
That  we  have  not  given  the  identical  words,  nor  probably  half  the  words, 
that  were  used  by  his  Honor  in  pronouncing  his  judgment,  we  are  very  ready 
to  admit  j  for  the  great  rapidity  with  which  that  learned  judge  delivers,  in 
BO  very  audible  tone  of  voice,  the  quick  perceptions  of  his  own  mind^ 
must  cause  even  the  swiftest  short-hand  vmter  to  be  oQcasionally  at  fank ; 
and  we,  to  our  great  discomfort,  be  it  known,  are  unsjcilied  in  the  scienee  of 
stenography.  If  the  learned  Commissioner,  however,  who  we  believe  has 
some  experience  as  a  reporter,  will  try  his  hand,  whether  short  or  long, 
some  leisure  day,  on  a  judgment  of  Sir  G.  Rose,  the  difficulty  of  his  task 
might  perhaps  engender  a  feeling  somewhat  less  hypercritical,  in  dissecting  the 
ae&teoces  of  a  judgment,  when  the  judgment  itself  is  substantially  correct 
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of  the  short-hand  writer,  by  which,  what  his  Honor        lS$4f, 

actually  saidj  appears  to  hare  been  as  fi^Uows :  '*  It  is      £z  parte 

certainly  a  general  rule,  scarcely  with  Qiore  than  one  ex-     and  others, 

ception,  that  (in  matters  of  legal  debt)  provable  debt, 

and  petitioning  creditor*^  debt,  are  convertible  terms/' — 

to  which,  he  adds,  that  '^  if  the  debt  will  not  do  as  a 

petitioning  creditor's  debt,  it  will  not  (if  a  legal  debt)  {a) 

do  as  a  debt  to  be  proved;"  a  most  important  qualifica- 

tioa  altogeth^  overlooked  by  the  reporters  $  and  which 

point  lets  in  the  distinction  of  Sarratt  v.  Austin,  that  a 

debt  of  this  nature,  although  strictly  provable,  is  not 

a  debt  which  will  support  a  commission.    So  also,  when 

it  is  stated  as  a  ground  of  their  Honors*  decisions,  in 

the  same  case,  m  admitting  the  proof  in  respect  of  tiwo 

bills,  (distinct  from  either  of  those  now  In  questioB,) 

'^  that  although  no  notice  of  dishonour  was  given,  yet 

as  they  feU  due  after  the   bankruptcy  <^   Messrs.. 

Knowles,  no  notice  was  requisite  ;*'  it  is  impossible  to 

doubt  that  this  statement  must  also  have  arisen  from 

some  inadvertence  on  the  part  of  the  reporters  (6)  $ 

(a)  It  is  dificttlt  to  compidieni  the  distiBCtiaii  hi6m  dnwn  betweeo 
legal  deU,  and  e^uitabU  debt.  The  debt  in  Sarratt  y.  itMttii  was  in  iU 
oatwre  a  MfUingent  debt,  which  wag  net  the  leas  a  Ugal  debt,  because  it  was 
cMtingent ;  and  yel  the  debt  in  Ifaat  caee  was  strictly  pfiovaUei  although  it 
was  not  a  good  petitioning  oredilor's  debt. 

(b)  With  leqiect  to  this  passage  in  the  Report,  which  is  taken  £iom  the 
judgment  of  his  Honor  the  Chief  iudge,  we  axe  bound  to  believe,— -from  the 
way  is  which  bis  Honor  has  expneased  faimeelf  in  the  subsequent  case  of  Bx 
parte  Jehnum,  poit,  439,  wheie  this  point  came  directly  beCoB^  the  Courts 
— ibat  we  have  bete  been  gwitj  of  some  inadvertence*  But  for  ihe  par- 
pose  of  mitigation,  not  of  justification  of  the  error,  we  ase  quite  eure  that 
his  Honor  will  ibigive  us  for  saying,  that  we  were  net  the  only  persons 
tvfae  BiBtoek  his  mramng  on  that  oocaaton ;  and  akbough  pe  feel  it  incum* 
bent  on  us  to  ackne^dge,  that  we  muat  either  have  caught  inaccui^tely 
wbat  liiUlrom  himin  pionounoing  his^udgnent,  or  have  mistaken  the  dnftef 
his  obaervatiooB,  yet  it  migfatfaaveso  happened,— as  indeed  bis  Honar  lias  him* 
self  admitted  in  the  subsequent  case  of  Ex  parte  Johfuon,-^*'  that  in  hast- 
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1834.        beingy  thus  broadly  taken,  at  variance  with  the  law  as 
ETparte       established  in  Rohde  v.  Proctor  (a),  and  ever  since 

Sola  rtb 
and  otliers.      ^^S  ^^^^  ^^^  V^^  of  the  case,  which  had  not  been  much  dwelt  upon,  to  the 

consideration  of  those  points  which  had  formed  the  main  subject  of  discus- 
sion, he  was  probably  less  explicit  than  he  ought  to  have  been."  For  the 
ground  upon  which  the  proof  on  the  two  bills  was  admitted  in  Ex  parte 
Solarte,  we  refer  to  the  statement  of  the  Chief  Judge  in  the  course  of  the  ar- 
gument in  the  case  already  referred  to,  of  Ex  parte  Jokruon, 

Our  readers  are  probably  aware  that  a  judgment,  pronounced  instanter  after 
a  case  has  been  argued,  is  frequently  less  perfect  in  its  deliveiy  by  the  judge, 
and  always  less  perfectly  given  to  the  public  by  a  reporter,  than  one  which 
the  judge  has  taken  some  time  to  consider.  -  Such  is  the  predicament  in  which 
we  at  present  stand;  and  we  are  fully  sensible,  that  any  recrimination  on  our  part 
can  form  no  justification  of  an  inaccuracy  that  we  ourselves  have  unfortunately 
committed.    But,  as  the  example  has  been  set  us  by  the  learned  Commis- 
sioner, of  going  out  of  the  way  to  point  out  errors,  might  we  not  here  retort,  in 
his  own  language,  and  in  his  own  spirit  of  criticism,  that  he  has  himself,  in 
his  comments  on  the  case  of  Rohde  v.  Proctor,  been  guilty  of  the  same  inad- 
vertence he  ascribes  to  usi     b'or  the  learned  Commissioner  has  stated 
**  generally  and  without  qualification"  that  it  was  established  by  that  case, 
"  that  although  a  party  entitled  to  notice  have  become  bankrupt,  that  does 
not  dispense  with  the  necessity  of  notice,  either  to  the  bankrupt  himself,  or 
to  his  assignees,  if  assignees  have  been  chosen ;"  when,  if  our  readers  will 
take  the  trouble  to  refer  to  the  report  of  that  case  in  the  4th  vol.  of  Barne- 
walt  &  Cresswell's  Reports,  page  524,  it  will  be  found,  tliat  Mr.  Justice 
Bay  ley,  who  delivered  the  judgment  of  the  Court  on  that  occasion,  expressly 
says,  **  whether  this  (that  is,  the  necessity  of  notice  to  the  bankrupt,  or  his 
assignees)  be  universally  and  in  all  cases  true,  it  is  not  now  necessary  to 
decide ;  all  that  the  present  case  requires  b  this,  that  where  the  bankrupt's  house 
continues  open,  and  an  agent  of' the  eusignees  there,  notice  is  essential,  and  a 
neglect  to  give  it,  a  bar  to  the  holder's  claim  against  the  bankrupt's  estate." 
And  when  the  same  case,  also,  came  afterwards  before  Lord  Chancellor  Lynd" 
hurst  (Mont.  &  M.  430)  on  a  petition  for  re-hearing,  his  Lordship  admitted 
that "  it  was  diparticular  and  5})«cia2case,  and  that  it  would  have  been  travel- 
ling out  of  the  way  to  decide  the  general  point ;"  and  he  stated  the  purport  of  a 
communication  made  to  him  on  the  subject  by  Lord  Tenterden  in  these  words: 
"  The  safest  rule,  and  most  conforinable  to  the  law  merchant^  is  to  require 
hotice,  where  the  house  of  the  drawer  is  open,  and  his  assignees  known,  and 
this  notwithstanding  his  bankruptcy."  .  So  that  it  appears,  from  the  Reports 
of  this  case,  both  in  Bamewall  &  Cresswell,  and  Montagu  &  Macarthur,  that 
it  was  not  established  universally,  as  asserted  by  the  learned  Commissioner, 
that  bankruptcy  "  does  not  dispense  with  the  necessity  of  notice,  either  to 
the  bankrupt  himself,  or  to  his  assignees,  if  assignees  have  been  chosen,**'^ 

(a)  4  B,  &  C.  617.  * 
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acted  upon,  that  although  a  party  entitled  to  notice        1834, 
have  become  bankrupt,  that  does  not  dispense  with      Exparta 
the  necessity  of  notice,  either  to  the  bankrupt  himself,      ^S^'^' 
or  to  his  assignees,  if  assignees  have  been  chosen  (a). 
But  this  is  an  error  which,  as  it  does  not  affect  the 
present  question,  we  should  not  here  have  adverted  to, 
except  for  the  purpose  of  showing  how  little  reliance 
is  to  be  placed  on  this  case  of  Ex  parte  Solarie,  thus 
loosely  reported,  as  an  authority,  even  if  it  were  at 
variance  (but  which  it  is  not)  with  the  principles  upon 
whieh  we  conceive  that  the  present  case  must  be  de-* 
cided. 

A  distinction  has  been  attempted  to  be  taken,  as  to 
the  case  of  one  of  the  bills  now  sought  to  be  proved, 
viz.  that  for  S931.  which  was  an  acceptance  of  Dyer 
and  Swayne,  given  to  Alzedo  in  exchange  for  an  accept* 
ance  of  Alzedo^s  to  the  same  amount,  indorsed  by 
Dyer  and  Swayne ;  upon  which  last  acceptance  Messrs. 
Grro/^andPre^co/^Xthe  holders)  have  received  dividends 
on  all  the  other  estates  to  the  amount  of  ^s.  in  the 
pound ;  and  it  is  contended,  on  the  part  of  the  assign 

but  only  in  those  special  and  particular  cases,  where  the  assignees  are  known 
or  where  the  bankrupt's  hoiue  continues  open,  and  an  agent  of  the  assignees 
is  in  possession  of  it.  **  Suus  cuique  attributtts  est  error,  sed  non  videmus  id 
manticoB,  quod  in  tergo  est !" 

Whilst  we  are  upon  the  subject  of  our  former  report  of  this  case  of  £x 
parte  Solarte,  it  may  be  as  well  here  to  observe,  in  order  to  anticipate  all  fur- 
ther hypercriticism,  that  in  the  concluding  sentence  of  the  judgment  of  his 
Honor  the  Chief  Judge,  where  he  refers  to  the  counter-acceptances,  which 
were  unpaid,  being  given  as  the  consideration  for  the  five  bills,  and  says, 
"  thb  is  in  fact  no  consideration,'* — it  must  not  be  imagined,  that  these 
words  are  intended  to  imply  that  counter-acceptances,  in  general,  form  no 
valid  consideration  at  law.  It  should  more  properly,  perhaps,  have  been 
stated  thus:  However  good  a  consideration  these  counter-acceptances 
might  have  been  at  law,  yet,  as  a  Court  of  Equity  would  have  restrained  the 

(a)  See  observations  in  note,  p.  430. 
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lB84f.       nees  of  Df/er  and  Stoayne,  that  as  this  bill  has  been 
fixpiirte      proved  against  their  estate^  and  they  have  paid  divi- 
aSd'otheJa      ^^"^s  to  Qrote  and  Prescott  oti  the  amount  of  it,  and 
as  the  bill  is  now  in  their  possession,  they  are  entitled 
to  set  it  oif  against  the  cross-bill  accepted  by  Dyer  and 
Sujayncy  which  is  one  of  those  now  sought  to  be  proved 
by  the  assignees  of  Alzedo.    Upon  the  principle,  how- 
ever, by  which  we  conceive  that  the  present  case  ought 
to  be  regulated,  and  which  is  that  of  Ea:  parte  Clafk* 
rictffde  (a),  shd  the  several  cases  which  have  foDowed 
lii  the  train  of  that  decision,  it  will  not  be  necessary 
to  make  any  special  order  respecting  the  bill  for  HBSL ; 
the  order  which  we  think  it  right  to  make,  under  all 
tlie  rii^cumstances,  being,  that  the  assignees  of  Altedo 
be  admitted  to  prove  upon  all  Dyer  and  Swayne^s  ac- 
ceptances in  their  hands,  retaining  the  dividends  for 
further  directions,  when  it  shall  be  ascertained  what 
each  estate  (including  that  of  Knowles  &  Co.)  shall 
have  paid  on  the  whole  of  their  liabilities.    And  in 
drder  to  guard  against  any  objection,  on  the  ground  of 
an  indefinite  suspension  of  payment,  let  it  be  under* 
stood,  that  all  parties  are  to  be  at  liberty  to  apply, 
whenever  it  shall  seem  probable  that  this  account  may 
be  finally  settled. 

party  giving  them  from  recovering  on  thoae  be  received  in  exchange,  so 
long  as  these  given  by  him  remained  unpaid*  these  counter-acceptances 
therefore  would,  proceeding  upon  equitable  principles,  amount  in  fact  to  no 
consideration. 

(a)  C.  B.  L.  160 ;  Bayley  on  Bills,  426. 
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1834. 
Ex  parte  Hugh  Johnson,  for  and  on  behalf  of  the        

Southamfton 

Hibernian  Joint  Stock  Loan  CoMFANY.-;-In  the      Buildings, 
matter  of  Joseph  Woolfb  Cohen  (a). 

IN  this  case  the  petition  stated,  that  the  Hibernian  The  holder  of  a 
Joint  Stock  Company  lately  caused  a  proof  to  be  ten-  failing  due  and' 
dered  before  Mr.  Commissioner  Evans,  the  Commis-  edj^thebaS^ 
sioner  acting  in  execution  of  the  fiat,  of  the  several  dS?w,b^und 
bills  of  exchange  thereinafter  described,  upon  which  ^  i^e  duedili- 
occasion  the  Commissioner  directed  that  the  opinion  notice  to  ie 

*  bankrupt,  or  his 

of  the  Court  of  Review  should  be  taken  upon  the  fol-  Msjgnees,of^e 

dishonour  of  the 
lowing  ^ill*   Therefore, 

where  the  bank- 
SFECIAL  case.  rupt's  house 

T      i  -t  nnn         t    /*  •  •        f       «      Continued  open 

In  the  year  1832,  and  for  some  time  previously,  the  in  his  absence 
bankrupt  Joseph  Wooffe  Cohen  carried  on  the  trade  of  a  puptcy,  the  mes- 
jeweller  and  factor  at  a  certain  house  and  shop  situate  TO»B88bn°lur- 
at  14,  Lower  Ormond  Quay,  in  the  city  of  Dublin,  and  SSe^^f  t^T 
when  in  London,  from  time  to  time,  he  conducted  the  ^»nkrupt'swife, 

'  '  or  clerk,  during 

same  trade  in  Bury  Street,  St.  Mary  Axe.    The  Hi-  *^e  ?^f  period 

'  "  of  his  absence  : 

bemian  Joint  Stock  Loan  Company  is  a  joint  stock  Heid,  that  the 

^  holder  wts,  at 

company,  duly  authorized  by  act  of  parliament  to  sue,  least,  bound  to 
and  be  sued,  in  the  name  of  their  secretary,  and  car-  the  bankrupt's 

house 

rying  on  the  business  of  bankers  in  Dublin.  Qulere,  whe- 

The  bankrupt  had  a  discount  account  with  this  bound  also  to 
company;  and  upon  the  S4th  January  1833  the  com-  ^|^^t'^  ^ 


s  as- 


pany  held  various  biUs  of  exchange  and  promissory  ^^^^^ 

notes,  all  of  which  had  been  duly  discounted  by  the  ***^No"slK;?'no- 

company  for  account  of  the  bankrupt,  and  had  been  ^^»  however,  is 

'^      ''  *^  '  necessary,where 

duly  indorsed  and  delivered  by  him  to  the  company,  there  are  no  ef- 

^  ^  \     ''    fectsofthe 

On  the  S4th  January  1833  the  bankrupt  quitted  drawer  in  the 

.^       ,  hands  of  the  ac- 

Dublin,  and  came  to  London,  leaving  at  that  time  his  ceptor,  during 

the  currency  of 
(a)  This  case  is  reported  in  this  place,  on  account  of  its  beariog  on  some  ^"^  °"  ' 
part  of  the  case  preceding. 
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^^*       house  and  shop  in  the  care  of  his  wife  and  clerk,  who 
Ex  parte      resided  therein. 

Johnson.  ^  i     t^ 

On  the  6th  February  1833  a  fiat  was  awarded 
against  the  bankrupt,  by  the  name  and  description  of 
Joseph  Woolfe  Cohen^  of  Lower  Ormond  Quay,  in  the 
city  of  Dublin,  and  of  Bury  Street,  St.  Mary  Axe,  in 
the  city  of  London,  wholesale  jeweller  and  factor, 
dealer  and  chapman,  under  which,  on  the  8th  of  the 
same  month,  he  was  duly  declared  a  bankrupt;  and 
the  same  was  advertised  in  the  London  Gazette  of  that 
night,  and  Patrick  Johnson  was  duly  appointed  the 
official  assignee  of  his  estate  and  effects. 

The  messenger  under  the  fiat  was  sent  to  Dublin  to 
take  possession  of  the  bankrupt's  house,  shop,  and 
property,  where  he  arrived  upon  the  11th  February, 
and  remained  there  until  the  13th  of  March  following, 
during  which  time  he  superintended  the  removal  of  the 
bankrupt's  property  from  Dublin  to  London.  The 
shop  during  that  time  continued  closed,  and  no  busi- 
ness was  carried  on  upon  the  premises  during  the 
above  period;  but  the  house  (to  which  the  shop  was 
attached)  was  open,  and  various  messages  and  letters 
were  received  by  the  messenger  relating  to  the  bank- 
rupt's affairs;  and  upon  the  messenger  quitting  posses- 
sion of  the  premises,  he  left  the  same  in  the  occupation 
of  the  wife  of  the  bankrupt  and  his  family.  The  Hi- 
bernian Loan  Company  had,  however,  no  notice  that 
the  messenger  was  so  in  possession.  Upon  the  S  1st  of 
February  John  Napthali  Hart,  of  5,  King  Street,  Fins- 
bury,  in  the  county  of  Middlesex,  watch-manufacturer; 
Aaron  Joseph,  of  8,  George  Street,  Minories,  in  the  city 
of  London,  merchant;  and  Wm.  King,  of  Bridgwater 
Square,London,  jeweller, were  duly  chosen  and  appointed 
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creditors'  assignees  of  the  estate  and  effects  of  the  18S4. 
bankrupt.  But  the  company  had  no  notice  that  they  E^Tparte 
had  been  so  appointed  assignees.  The  bankrupt  did  ^^«^^^* 
not  return  to  Dublin  until  after  the  ISth  of  April 
1833^  when  he  passed  his  last  examination  under  the 
fiat.  All  the  bills  of  exchange  and  promissory  notes  so 
discounted  by  the  Hibernian  Loan  Company  were 
drawn  by  the  bankrupt,  and  fell  due  after  the  bank- 
ruptcy. (They  were  particularly  described  in  a  sche- 
dule contained  in  the  special  case^  and  were  twenty- 
nine  in  number.)  Of  these  bills  and  notes,  seven  were 
drawn  and  made  respectively  for  the  accommodation 
of  the  bankrupt,  and  nine  were  accepted  and  made 
respectively  for  value.  Of  those  accepted  for  value, 
one  bill  for  I6il.  6s.  3d.  fell  due  upon  the  ISth  of  Fe- 
bruary 1833,  one  for  100^.  upon  the  SSth  of  February 
1833,  one  for  18/.  upon  the  3d  of  March  1833,  one  for 
197/.  ISs.  Id.  upon  the  11th  of  March  1833,  and  the 
others  fell  due  at  various  dates  after  the  13th  of  March 
1833;  among  these  were  one  for  77/.  IO5.  6c/.,  one  for 
14/.  7s.  Id.,  and  another  for  321.  8s.  3d.  Eight  other 
bills  and  notes  did  not  appear,  either  by  the  bankrupt's 
books,  or  by  his  balance  sheet,  to  have  been  given  for 
value;  and  the  only  evidence  to  prove  that  they  were 
so  given  for  value,  was  a  letter  from  the  bankrupt  to 
the  solicitor  for  the  fiat,  stating,  that  to  the  best  of  his 
knowledge  he,  the  bankrupt,  gave  value  for  them.  Of 
these  last-mentioned  bills,  two  fell  due  upon  the  10th 
February  1833,  one  upon  the  26th  February  1883, 
one  upon  the  4th  March  1833,  one  upon  the  10th  March 
1833,  and  the  others  after  the  13th  March  1833. 
Two  other  bills  were  in  the  like  predicament;  one  of 
these  fell  due  upon  the  6th  February  1833,  and  the 

VOL.  Ill,  G  G 
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lSd4.  other  upon  the  I6th  March  1833.  The  Hibernian 
£i  pacts  Joint  Stock  Loan  Company  tendered  a  proof  for  all 
joHNftov,  these  bilk  of  exchange  and  notes;  bat  as  no  evidence 
waa  adduced  by  the  Companyi  that  any  notice  of  the 
ditbonour  of  the  bills  or  notes  had  been  left  at  the  bank* 
fupt's  bouse,  or  given  to  the  assignees,  or  the  solicitor 
to  the  fiat,  the  Commissioner  refused  to  allow  any 
one  of  the  bills  or  notes  to  be  provedj-^^the  objection  of 
the  want  of  notice  having  been  taken  by  the  assignees 
and  solicitor  to  the  fiat )  and  he  directed  a  special  case 
to  be  stated  for  the  opinion  of  the  Court  of  Review, 
as  to  the  following  ques^tion,  namely — 

MHaether  all,  or  any«  of  the  said  bills  of  exchange  and 
promissory  notes  were,  wider  the  circumstances  stated, 
provable  under  the  fiat. 

The  petition  therefore  prayed,  that  the  Court  would 
be  pleased  to  take  the  special  case  into  their  consider- 
ation, and  make  such  order  thereupon,  as  should  seem 
right,  and  the  justice  of  the  case  might  require. 

Nc4ti. — The  objection  to  the  proof  of  the  seven  bills, 
which  were  drawn  for  the  accommodation  of  the  bank- 
rupt, was  waited  by  the  counsel  for  the  respondents. 

Mr.  Lloyd  for  the  petitioners.  Four  of  the  nine 
bills  which  were  accepted  for  value,  namely,  those  for 
164/.  Otf.  3d.,  for  100/.,  for  18/«,  and  for  197/.  13«.  \d. 
fell  due,  whilst  the  messenger  was  in  possession  of  the 
bankrupt's  property  under  the  fiat,  that  is  to  say,  be- 
tween the  11th  February  and  the  13th  March  foUow- 
ing.  And  as  to  these,  we  contend  that  no  notice  to 
the  bankrupt  of  their  dishonour  was  necessary.  He 
was  not  then  entitled  to  the  possession  of  any  part 
of  his  property ;  and  it  is  clear,  that  he  had  no  longer 
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any  interest  in  the  bilb.    As  to  the  remainder  of  the       18S4. 
nine  bills  accepted  for  value^  they  fell  due^  when  there      BTparte 
was  no  one  representing  the  bankrupt  in  possession      ^om^sov. 
of  his  shop»  or  in  the  management  of  his  business^  and 
who  was  competent  to  receive  notioe.    The  holders  of 
the  bilk,  the  present  ptHioners,  were  resident  in  Ire^ 
land^  while  the  assignees  (who  were  wholly  unknown 
to  the  petitioners)  were,  in  point  of  fact,  resident  in 
liondon.     But,  according  to  the  case  of  Ex  parte 
SoUtrfe  (a)  decided  by  this  Court,  it  appears  that  the 
bankruptcy  of  the  drawer  of  the  bill  dispenses  with  the 
necessity  of  notioe  of  dishonour, 

Ersjkjnb,  C.  J.— The  expressions  which  I  am  there  Exparu  Soiane* 

2  Dcac.  &  Ch. 

reported  to  have  used,  must  not  be  relied  on.    I  laid  26i,  commented 

down  no  such  general  position,  as  is  there  stated.  It  is, 

however,  due  to  the  reporters  to  add,  that  in  hastemng 

over  that  part  of  the  case,  which  had  not  been  much 

dwelt  upon,  to  the  consideration  of  those  points  which 

had  formed  the  main  subject  of  discussion,  I  was  pro* 

bably  less  explicit  than  I  ought  to  have  been— and  may 

therefore   be   responsible  in  some   measure  for  the 

mistake.    As  to  the  two  bilk  upon  which  the  proof 

in  that  case  was  admitted,  there  was  no  evidence  or 

admission  that  notice  of  dishonour. had  not  been  given; 

the  objection  rested  upon  the  absence  of  affirmative 

proof,  and  we  thought  that  as  there  was  nothing  to 

show  that  notice  had  not  been  given,  and  as  no  such 

objection  had  been  taken  before  the  Commissioner, 

or  suggested  by  the  respondent's  affidavits,  we  were 

not  called  upon  to  assume  the  defect  of  notice,  from 

the  silence  of  the  petitioner's  MSdavits, — and  tliat  as 

(a)  2  Dea.  &  Ch.  267. 

qg2 
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1834.  the  bankruptcy  of  the  drawer  and  acceptors,  before 
g  7  the  bills  became  due,  reduced  the  objection  to  one  of 
Johnson,  mere  form,  we  ought  not,  as  a  Court  of  Equity  sitting 
to  administer  the  bankrupt's  estate,  to  exclude  the 
petitioners  from  that  share,  to  which  in  equity  and 
fairness  they  were  entitled,  upon  such  an  objection  so 
taken,  and  unsupported  by  evidence. 

Sir  G.  Rose  referred  to  the  case  of  Ex  parte 
Moline  (a). 

Mr,  Lloyd.  In  Ex  parte  Moline  all  that  Lord 
JEldon  decided  was,  that  notice  to  the  bankrupt  before 
the  choice  of  assignees  was  good  and  sufficient.  His 
words  are,  "  the  bankrupt  represents  his  estate  till 
assignees  are  chosen.  All  that  was  requisite  therefore 
VTBB  done,  and  the  notice  was  quite  sufficient.''  That 
case  does  not  decide,  in  terms,  that  any  notice  was  essen- 
tially requisite;  therefore,  quoad  this  case,  it  decides  nor- 
thing. [JErskine,  C.  J.  The  inference  to  be  drawn  from 
the  words  used  by  Lord  Eldon  is,  certainly,  the  other 
way ;  for  it  is  plain,  he  thinks,  that  bankruptcy  is  not  of 
itself  a  dispensation  of  the  necessity  of  notice.  If  his 
lordship  had  not  thought  that  some  notice  was  requisite, 
he  would  hardly  have  felt  himself  bound  to  decide, 
whether  the  particular  notice  which  was  there  given, 
was  sufficient.  There  may  be  circumstances,  un-* 
doubtedly,  in  which  the  want  of  notice  will  not  form 
a  valid  objection;  as,  for  instance,  where  the  bankrupt 
absconds,  or  his  shop  is  shut  up,  and  no  one  left  to 
answer  any  inquiries,  and  no  assignees  are  chosen ;  in 
such  cases,  if  notice  cannot  be  given,  it  might  not 

(a)  19  Vcs.  216;  S.  C.  1  Rose,  303;  2  Chit  jun.  Bills,  871. 
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prejudice  the  holder's  claim.  In  this  case,  however,  1834. 
the  circumstances  are  different ;  and  I  think  the  cases  of  Ezmirte 
Rohde  V.  Proctor  {a)y  and  Ex  parte  Rohde,  re  Rains{b\  ^^^^^^* 
must  govern  this.]  Those  cases,  far  from  deciding  the 
abstract  question,  that  bankruptcy  does  not  dispense 
with  the  necessity  of  notice,  are  particularly  guarded 
and  quaUfied;  and  it  was  only  in  the  conjunction  of 
the  two  facts,  of  the  house  continuing  open,  and  of  the 
assignees  being  known,  that  the  judges  came  to  the 
determination  there  mentioned.  Where  expressions, 
therefore,  so  expressly  guarded  are  used  by  the  judges 
in  both  those  cases,  it  is  not  for  this  Court  to  presume 
or  conclude,  that  if  either  of  those  facts  had  been 
wanting,  the  same  judgment  would  have  been  pro- 
nounced. Here,  the  assignees  were  not  known;  the 
fiat  was  issued  against  the  bankrupt  as  a  trader  in 
London;  the  assignees  are  provecl  to  have  lived  in 
London;  while  the  holders  of  the  bills  resided  in 
Dublin.  It  is  true,  that  the  wife  of  the  bankrupt 
continued  to  reside  in  the  house  at  Dublin.  But  a 
wife  has  never  been  regarded  as  sufficiently  an  agent 
of  the  husband,  to  receive  notice,  and  act  in  such  a 
business  as  the  present. 

Then,  again,  with  respect  to  the  messenger's  pos* 
session;— although  Mr.  Justice  Bayley,  in  Rohde  v. 
Proctor^  says,  that  the  messenger  is  partly  an  agent  of 
the  bankrupt,  yet  that  is  a  very  doubtful  position ;  for 
the  messenger  is  neither  appointed  by  the  assignees, 
nor  by  the  bankrupt,  but  is  a  mere  officer  of  the 
Court  of  Bankruptcy,  whose  duty  is  purely  ministerial^ 


(a)  4  Barn.  &  Ores.  517;  2  Chit.  jun.  Bills,  1269,  S.  C. 
(6)  Mont.  &  Mac.  430;  2  Chit.  jun.  Bilk,  1452,  S.  C. 
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1834.  and  who  is  bound  to  seize  and  retain  the  property  of 
jgjjp^rtft  ^^®  bankrupt,  as  against  the  bankrupt  himself^  or  his 
JoHMMN.  assignees,  until  it  be  transferred  by  the  Court,  or  by 
operation  of  law^  into  the  custody  of  the  assignees* 
The  messenger  was  therefore  not  the  party  to  receive 
notice.  The  bankrupt  in  this  Case  had  absconded, 
having  left  his  place  of  business  m  Dublin^  and  it  was 
unknown  where  he  had  gone  to, — a  fact,  of  which  even 
his  wife  might  have  been  kept  in  ignorance;  con- 
sequently, no  notice  could  have  been  given  to  him. 
Besides,  how  would  the  giving  notice  to  him  have  varied 
the  case  ?  We  are  not  to  deal  with  what  he  mighty  if 
he  had  chosen,  have  done  $  but  with  what  it  was  his 
duty  to  have  done.  And,  as  by  the  appointment  of  the 
official  assignee,  which  is  contemporaneous  with  the 
issuing  of  the  fiat,  all  interest  passed  out  of  the  bank- 
rupt, the  bankrupt  was  neither  bound  to  give  notice 
to  the  official  assignee,  nor  to  the  creditors*  assignees, 
when  chosen.  The  present  case,  therefore,  ought  not 
to  be  governed  by  the  cases  of  Rohde  v.  Proctor  (a),  or 
Ex  parte  Rohde,  re  Rahis  (a) ;  because  the  facts  here 
are  different,  and  those  cases  are  of  no  authority,  except 
under  directly  parallel  circumstances.  For  ia  die 
former  case  Mr.  Justice  Bayley  says,  '^  Whether  this 
(t.  e.  that  bankruptcy  does  not  dispense  with  the  neces- 
sity of  notice)  be  universally  and  in  all  cases  true,  it  is 
iK)t  now  necessary  to  decide :  all  the  present  case  re- 
quu*es  is  this,  that  where  the  bankrupt's  house  con- 
tinues open,  and  an  agent  of  the  assignees  there,  notice 
is  essential."  And  Lord  Lffudhurst,  for  himself  and 
Lord  Tenter  den,  says  in  the  latter  case,  ^'  The  Lord 
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Chief  Justice  has  besides  informed  taCf  that  be  entirely  *lSd4. 
agrees  with  the  judgment  delivered  by  Mr*  Justice  Etpiute 
Bayley^  and  he  thinks  the  safest  rule,  and  most  con-  John*®*- 
formable  to  the  law  merchant^  isi  to  require  notice 
where  the  house  of  the  drawer  is  open,  and  his  as- 
signees known,  and  this  notwithstanding  his  bank- 
ruptcy* It  was,  in  fact,  a  particular  and  special  case ; 
the  house  was  open,  and  the  messenger  in  possession. 
I  therefore  agree  in  opinion  with  the  Court  of  Law,  that 
it  was  enough  to  decide  the  particular  and  special  ease, 
and  that  it  would  have  been  traTelUng  out  of  the  way 
to  decide  the  general  point/*  It  would  be  dangerous  to 
carry  die  doctrine  contained  in  these  two  cases  any 
further ;  especially,  where  tlie  judges,  in  ptonounciog 
their  decisions,  have  so  cautiously  guarded  against 
deciding  cm  the  general  question,  and  hare  limited 
their  observations  to  the  particular  circumstances  then 
before  them.  [JErskifw,  C.  J.  The  whole  question  realty 
is,  have  you  used  due  diligence  towards  giving  notice  i 
What  is  the  degree  of  diligence  required,^ — in  tlie  evmit 
of  a  failure,  from  necessity,  to  give  notice  in  point  of  fact, 
-^so  as  to  invalidate  the  objection,  must  of  course  be  an 
open  question.  In  Rohde  v.  Proctor ^  Mr.  Justice  Bayley 
says,  '^  when  a  bill  is  dishonoured,  it  is  the  duty  of  the 
holder  to  use  due  diUgence  to  give  notice  to  such  of  the 
parties  to  the  bHl,  as  would  be  entitled  to  a  remedy 
over  upon  it,  if  they  took  it  up ;  and  the  holder  makes 
the  bill  his  own,  as  against  those  parties,  and  loses 
his  remedy  upon  the  bill,  by  neglecting  to  use  such 
diligence."]  That  is  a  mere  dictum  of  Mr.  Justice 
Bayley;  nor  is  there  any  other  authority  which  requires, 
under  a  state  of  circumstances  like  these  now  before 
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]_^       the  Court,  that  any  steps  should  be  taken  towards 
£x  parte      giving  notice.     Certain  it  is,  that  Lord  Thurlow  was 

Johnson.  -  ■■  .  -         • 

of  the  decided  opinion,  "  that  the  doctrine  of  notice, 
which  holds  amongst  solvent  persons,  did  not  apply  as 
between  bankrupt  estates(a);"  and  although  Lordiien- 
ley  in  his  book  on  Bankruptcy  {b)  says,  that  this  has  been 
repeatedly  overruled,  and  that  the  contrary  doctrine 
prevails,  the  cases  cited  in  support  of  the  observation, 
on  being  referred  to,  by  no  means  bear  it  out ;  not  one 
of  them  going  to  any  thing  like  that  extent. 

As  to  the  three  bills  for  77/.  10*.  6rf.,  \U.  17*.  Id. 
and  3&1.  8*.  3J.,  they  were  made  payable  at  the  house 
of  the  bankrupt,  and  the  inference  is,  that  they  were 
accommodation  bills  only;  so  that  of  their  dishonour 
no  notice  whatever  was  requisite.  In  Sharp  v.  Bailey  (c) 
it  was  held,  that  where  the  drawer  of  a  bill  of  exchange 
made  it  payable  at  his  own  house,  the  jury  might 
fairly  infer  that  it  was  an  accommodation  bill ;  which 
made  it  unnecessary  to  give  him  notice  of  non-payment 
by  the  acceptor. 

Mr.  Shee,  for  the  assignees,  was  stopped  by  the 
Court. 

Erskine,  C.  J. — It  having  been  admitted,  that  the 
seven  bills  set  out  in  the  second  schedule  were  accom- 
modation bills,  and  that  no  effects  of  the  bankrupt 
were  in  the  hands  of  the  acceptor  during  their  currency, 
all  objection  to  them  has  very  properly  been  waived; 

(o)  Ex  patU  Smith,  3  Bro.  C.  C.  3 ;  1  Chit.  jun.  Bills,  457, 5.  C. 

(6)  Eden's  Bankruptcy,  140,  141,  2ded. 

(c;  9  B.  &  C.  44  J  4  M.  &  R.  4  j  2  Chit.  jun.  BUls,  1418,  S.  C. 
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and  on  those  bills,  therefore,  the  proof  must  be  ad-        18S4, 
™tted.  ET^to 

The  material  questions  raised  are  on  the  other  bills ;  ohnson. 
all  of  these  fell  due  after  the  bankruptcy.  Some  fell 
due  before  the  messenger  came  into  possession  of  the 
bankrupt's  property, — some  while  he  was  in  possession, 
— some  after  he  quitted  the  possession,  and  before  the 
bankrupt's  return, — and  some  after  the  bankrupt  re- 
turned to  his  house.  But  all  fell  due  while  the  bank- 
rupt's wife  and  family  were  residing  in  the  house,  with 
whom  notice  of  the  dishonour  might  have  been  left;. 

I  am  not  disposed  to  carry  this  case  ftirther  than 
those  of  Rohde  v.  Proctor  and  Ex  parte  Rohde  (a) ; 
but,  looking  at  the  facts  of  this  case,  and  comparing 
them  with  those  of  the  cases  referred  to,  I  feel  that 
we  are  bound  to  decide  according  to  the  doctrine  there 
laid  down,  and  to  hold  that  these  bills  are  not  provable 
under  the  fiat.  I  take  the  general  principle  as  laid 
down  by  Mr.  Justice  Bayley,  in  giving  judgment  in 
the  case  of  Rohde  v.  Proctor. — "  When  a  bill  is  dis- 
honoured, it  is  the  duty  of  the  holder  to  use  due  dili- 
gence, to  give  notice  to  such  of  the  parties  to  the  bill) 
as  would  be  entitled  to  a  remedy  over  upon  it  if  they 
took  it  up ;  and  the  holder  makes  the  bill  his  own,  as 
against  those  parties,  and  loses  his  remedy  upon  the 
bill  against  them,  by  neglecting  to  use  such  diligence." 
The  principal  question  is,  has  such  due  diligence  been 
used  by  the  petitioners  in  this  case?  Amongst  the 
parties  entitled  to  a  remedy  over  upon  these  bills,  and 
therefore  entitled  to  notice,  were  the  respondents,  the 
assignees  of  Cohen,  the  indorsee.  What  shall  be  coil'- 
sidered  sufficient  notice  to  assignees, — and  what  citr 

(a)  Supra, 
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1834.  cunMtances  will  e:seude  the  holder  iti  cases  of  bankruptcy, 
^^~Z^  where  the  bankrupt  has  absconded,  and  his  assignees 
JoflKsoN.  j^|,^  jQ^i  known,  are  questions  open  upon  each  parti- 
cular case.  But  even  the  case  of  Ex  parte  Moline{m\ 
-^which  decides  that  as  the  bankrupt  represents  his 
estate  till  assignees  are  chosen,  notice  given  to  him 
was  sufficient  notice  to  the  assignees^^-shows,  that,  in 
'  Lord  Etdati^  opinion,  notiee  to  the  assignees  in  one 
way  or  the  ot^r  was  requisite.  Rohde  v.  Proetor  (b)  siao 
is  founded  on  the  very  same  principle.  Now,  although 
the  bankrupt  in  this  case  is  admitted  not  to  hare  been 
residing  at  his  hou^e  at  Ormond  Quay,  during  the 
whole  of  the  respective  times  of  the  bills  falling  due, 
there  is  no  evidence  that  he  had  absconded  from  it. 
It  is  stated,  indeed,  that  he  was  in  London  during  a 
part  of  the  titne ;  but  it  appears  by  the  statement  of 
the  special  case  set  oat  in  the  petition,  that  when  in 
London  fh>m  time  to  time,  he  conducted  the  same 
tfade  in  Bury  Street,  St.  Mary  A3te,  and  that  be  might 
hate  beefi  away  frotn  his  house  in  Dublin,  widiout  any 
actual  Of  apparent  abscoftding,  in  the  ordinary  slgnifi- 
datioft  6f  that  term.  So  long  as  the  bankrupt  was 
himself  in  possession  of  the  premises  at  Ormond  Quay, 
iSie  case  of  Ex  parte  MoKne  shows  that  notice  ought 
to  have  been  given  to  him;  and  neither  his  absence, 
nor  his  bankruptcy,  of  which  they  were  ignorant,  Could 
eitcmse  the  holders  from  adopting  the  ordinary  course 
pursued  where  ^  bill  has  been  dishonoured.  The 
house  Wte  at  all  times  open,  the  messenger  being  ih 
possession  of  the  premises  during  part  of  the  time, — ^the 
derk,  oir  ^  wife,  during  the  other  period  of  the  bank- 
rupt's nbsence.      Ift  Hahde  v.  Pr^d&r  Mr.  Jostica 

(a)  Suprhk  (6)  Suprk, 


wORfftfMV« 
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Buyley  says,  **  It  is  not  neoedsArf  to  d«cMe  in  this  1^4. 
oM)  whether,  in  the  event  of  the  banktiiptcy  of  a  eT^m 
paity  etitided  to  notice^  the  holder  k  bound  to  eti*- 
deatour  to  ted  out  his  ftsrfgnees  s  nor  is  it  tVBtemktj 
to  say)  what  would  be  ^e  case,  if  such  a  party**  lKm0e 
wei^  fthttt  up>  and  there  were  no  means  alEbrded  there 
of  dieoovering  him,  or  his  representatives ;  fat  this  ease 
the  bankrupt's  house  continues  open ;  the  agent  df  his 
representatives^  the  messengeri  who  was  also  in  s<>nie 
d<^ee  his  representative,  Was  there ;  notice  there  would 
have  reached  <lie  assignees."  Ttiere  is  no  reason 
whatever,  therefore,  wliy  some  notice  should  not  have 
been  given  in  the  present  case* 

But  it  is  slid,  that  the  petitioners  were  not  aWare 

that  the  messenger  W€t8  in  possessions  But  it  is  mani^ 
fest,  that  if  they  had  adopted  the  usual  course  of 
leaving  notice  at  the  house»  they  would  have  discovered 
at  once  exactly  how  the  case  stood,  or  at  least  might 
have  pleaded  their  ignorance  of  the  bankruptcy,  as 
an  excuse  for  not  doing  more.  It  seems  to  me,  that 
there  has  been  in  this  Case  not  only  a  Want  Of  due 
diligence,  but  a  total  absence  of  every  ordinary  pre- 
caution, oA  the  part  of  the  petitioners*  If  they  had 
gone  to  ^e  bankrupt's  bouse  and  learned  the  faist  of 
the  bankruptcy,  and  contented  themselves  with  leaving 
notice  there)  the  question  might  have  been  r^sedf 
which  is  left  in  doubt  by  Rohde  v.  Proctor^  vhh  how 
fkr  they  were  bound  to  seek  out  the  bankrupt's  assig- 
nees, and  what  fturtber  degree  of  dil^ence  would  have 
been  required  of  tbem.  But  as  the  easO  now  stMids,  I 
think  we  are  bound  to  reject  tis4  proof  of  aA  Ae  bilsy 
except  those  to  which  the  objection  has  been  properly 
waived. 


JOUNSOH. 
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1834.  With  respect  to  three  of  the  bills  which  were  payable 

Eznirte  ^^  ^^^  house  of  the  bankrupt,  and  which  are  nOt  stated 
by  the  special  case  to  have  been  accepted  for  value, — 
it  has  been  contended,  that  they  tnust  be  taken  to  have 
been  accommodation  bills,  notwithstanding  on  the  face 
of  the  bills  they  purport  to  be  drawn  for  value  received. 
In  the  absence  of  all  other  circumstances,  such  a  fact 
might  fairly  lead  to  the  inference  drawn  by  the  jury 
in  Sharp  v.  Bailey  {a);  but,  as  other  bills  similarly 
drawn  are  stated  by  the  petition  to  have  been  ac- 
cepted for  value,  and  there  are  no  other  facts  appli- 
cable to  these  bills  leading  to  a  different  conclusion, 
we  cannot,  without  further  inquiry  into  the  fact,  admit 
their  proof.  An  inquiry,  however,  might  be  directed 
to  ascertain  that  fact,  if  the  petitioners  think  it  worth 
while  to  risk  the  expense  of  it.  In  the  absence  of  that 
inquiry,  the  decision  of  the  Commissioner  must  stand, 
with  the  exception  of  the  seven  bills  admitted  to  be  ac- 
commodation bills. 

Sir  John  Cross. — I  entirely  concur  in  his  Honoris 
observations.  It  is  clear,  that  no  such  general  rule  at 
present  prevails,  as  has  been  contended  for  by  the 
petitioner's  counsel,  viz.  that  bankruptcy  dispenses 
with  the  necessity  for  notice.  In  fact,  the  contrary 
principle  is  to  be  collected  from  all  the  cases  on  the 
subject.  In  the  present  instance,  there  is  certainly  a 
gross  want  of  due  diligence.  If  the  petitioners  had 
even  taken  the  trouble  to  dictate  any  letter  to  the 
bankrupt,  or  his  assignees,  upon  the  subject  of  these 
bills,  and  bad  put  it  into  any  post-ofBce,  that  might 

(a)  Supr^» 
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have  been  held  to  be  suf&cient     But  here  no  step  was        1834. 
taken  by  them  to  give  notice  to  any  person  whatever.  Exi^rte 

Johnson. 

Sir  6.  Rose  also  concurred. 

It  was  ordered,  that  the  proof  of  all  the  bills^ 
except  the  seven  accommodation  bills,  should 
be  rejected;  and  each  party  was  directed  to 
bear  their  own  costs,  those  of  the  respondents 
to  come  out  of  the  bankrupt's  estate. 


Ex  parte  Davidson. — In  the  matter  of  Maberly.        ^ 

*^  WeUminOcr, 

Jttfw  11,1833. 

J\lR.  ATO^Tl^G  17  applied,  on  motion,  that  the  peti--  The  Court  will 
tioner  in  this  petition  (a)  might  give  security,  or  might  ^^  residw^ ' 
pay  into  Court  the  sum  of  money  which  he  had  been  SktSfn) to^^v^^^ 
declared  entitled  to,  to  abide  the  event  of  an  appeal  ■^^'^P^  ^^»  ^ 

'  rr,       pay  into  Court, 

from  the  decision  of  this  Court,  in  another  case,  which  *f?°^?^  mcmy 

which  he  hftd 

involved  a  similar  question  to  that  decided  by  the  pre-  been  declared 

entitled  to  by  a 

sent  case  (6).     The  ground  of  the  application  was,  that  previous  order, 

merely  because 

the  petitioner,  Davidson,  was  a  suitor  residing  out  of  the  respondent 
the  jurisdiction  of  the  Court.  peal  against  the 

Older,  if  there  is 
no  probability  of 

Mr.  Bethelly  and  Mr.  Paynter,  on  behalf  of  Mr-  Da-  Son  onXlp.'" 
vidson,  opposed  the  application;  and  cited  Graham  v.  ^' 
CampbeU,  lately  before  the  House  of  Lords,  where  it 
was  determined  that  the  mere  pendency  of  an  appeal 
gave  no  such  right  as  that  now  sought  for.    In  the 

(a)  See  anu,  3  Dea.  &  Cb.  83  n.  (a). 

(6)  It  will  be  seen,  that  there  were  many  cases  alike  in  circumstances,  so 
that  one  decision  was  taken  as  governing  the  rest.  See  £x  parte  Cuh' 
ninghami  ante^  68  ;  Ex  parte  Solomms,  ante,  77 ;  Ear  parte  Wylie,  ante,  82  j 
Ex  parte  Belchtr,  ante,  87. 
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laas.        preset  ci^ae  there  was  no  fair  subject  for  appeal,  not 
^~^      reaionable  grounds  for  withholding  the  execution  of 
Davidmk.      |.|jg  former  order  of  the  Court. 

ER8KINE9  C.  J. — I  can  easily  understand  why  we 
should  suspend  an  order  ibr  payment^  when  a  party^  in 
whose  favour  it  is  made,  is  out  of  the  jurisdiction^  and 
there  is  a  probability  of  a  different  decision  being  given 
on  the  appeal.  But^  in  this  case>  there  seems  no  pro- 
spect of  such  a  state  of  circumstances  being  arrived  at; 
and  therefore,  as  the  Court  sees  no  reason,  after  very 
mature  deliberation,  to  overrule  the  judgment  already 
given  in  these  cases  (a),  there  is  none  why  we  should 
keep  the  petitioner  out  of  his  money,  merely  because 
the  respondents  are  bold  enough  to  venture  on  an 
appeal. 

Sir  J.  Cross. — This  is  an  application  to  suspend 
our  order,  delivered  in  the  shape  of  an  unanimous 
judgment,  because  the  respondent  states  his  intention 
to  appeal.  This  is  never  done  at  law,  and  I  see  no 
grounds  in  this  case  for  laying  down  such  a  precedent 
in  this  Court. 

Sir  O.  Rosfi. — At  law,  a  writ  of  error  stays  execu- 
tion (d).  So  in  many  cases  did  an  appeal  in  equity. 
But  in  Lord  Eldon*6  time,  the  mischief  arising  out 
of  such  practice  having  become  more  and  more  appa- 
rent, the  practice  was  altered ;  and  the  Court  now 
never  stops  execution,  unless  reasonable  grounds  are 
shown  to  vary  the  decree  below,  and  upon  special 

(o)  See  ante,  n.  (6).  (b)  See  1  Chit.  Arch.  Fr.  338. 
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appEcation  (a).  In  the  case  of  ihe  Amicable  Societff 
Jn  re  Marsh,  in  Fauntieroy's  bankruptcy^  there  was 
the  manifest  danger  of  the  money  getting  into  the 
hands  of  the  assignees,  and  being  distributed,  without 
the  chance  of  its  being  again  recovered;  and  therefore 
the  order  for  payment  in  that  case  was  stayed.  But 
in  the  present  case  I  see  no  ground  for  staying  our 
former  order,  or  for  granting  the  other  part  of  this 
application. 

Motion  refused,  with  costs. 


lSd3. 

Davidson. 


(a)  By  the  XLVI.  of  Orders,  3d  April  1828,  it  is  directed,  "  that  every 
application  to  stay  proeeediogs  upon  any  decree  or  order,  which  is  appealed 
from,  be  made  first  to  the  judge  who  pronounced  the  decree  or  older,"  sub* 
ject  to  vrhich,  and  in  accordance  with  it,  is  to  be  stated,  that  without  a  spe- 
cial order  of  the  Court,  a  re*  hearing,  er  appeal,  does  not  stop  any  proceed- 
ings on  the  order  or  decree  appealed  from,  and  that  a  special  application  to 
stay  proceedings  pending  on  ajppeal  failing,  it  is  generally  with  costs ;  but 
the  Court  will  sometimes,  in  permitting  the  successful  party  to  prosecute 
the  decree,  reserve  the  consideration  of  costs.    Newl.  364. 

But  in  several  instances  the  Court  has  suspended  the  decree,  pending  the 
appeal,  either  absolutely  or  upon  terms.    Ibid.  366. 


Ex  parte  Hall.— In  the  matter  of  Hall.  zSlwii^'. 

w  On  a  petition  for 

IN  this  case  the  bankrupt  had  apptied  for  a  superae*  a  suiwiMdear 
deas,  upon  the  consent  of  all  the  creditors  who  had  crediton,  when 
proved  under  the  commission.    One  creditor,  however,  c^toit  had 
had  died  intestate  and  insolvent,  to  whom,  therefore,  H^driauhe* 
no  letters  of  administration  had  been  taken  out;  but  ^SJ^^^J^jJjI 
his  son,  who  would  have  the  right  to  administer,  had  ^^^  ^  ^^"!^ 

^  ed  aiuuBia- 


signed  the  petition  as  a  consenting  party,  and  had  t»tioB,forthe 
made  an  affidavit  stating,  that  he  believed  the  debt  lenangtotha 

supersedeas,  or 
(which  would  have  been  the  better  plan,)  apply  to  the  Cowt  teeipunge  the  praef. 


450  CASES  IN  BANKRUPTCY. 

1839.        due  from  the  bankrupt  to  his  father  to  have  been 
ExMrte      "satisfied.      The  Registrar,  however,   did  not  think 
Hall.        |jjjg  j^  suflScient  authority,  and  declined  giving  the 
usual  order. 

Mr.  Montagu  now  moved,  that  the  Registrar  might 
be  directed  to  give  the  necessary  order. 

The  Court  thought  they  could  make  no  order,  as 
there  was  no  person  legally  representing  the  deceased 
creditor  before  the  Court.  The  petitioner  might 
either  procure  a  limited  administration,  for  the  pur- 
pose of  assenting  to  the  supersedeas;  or, — which  would 
be,  perhaps,  the  better  form  of  proceeding, — apply  to 
this  Court  to  expunge  the  proof. 

No  Order. 


Ex  parte  William  Kirkman,  residing  in  America,  by 
George  Ryle  his  brother  in  law,  and  Jonathan 
HiNE,  R.  N.  Train,  and  others,  his  creditors. — In 
Sotuhunpton        the  matter  of  the  said  William  Kirkman. 

Butldtngt, 
Dm.  12, 13. 

A  trader,  being  XHIS  was  a  petition  to  annul  a  fiat  under  the 
S.'pnT*'  following  circun«tance8:-The  petitioner.  untU  the 

leevei  this  conn* 

tiyin June  1831  year  1831,  resided  at  New  Basford,  in  the  county 

withaomein-  of  Nottingham;    but  in  the  early  part  of  that  year 

taming,  bu?~  ^^i  ^^^^  ^^  ^^^^  <^d  son,  went  to  America  with  the 

nSttra?iiOT  d«»  ^®^  ®^  staying  there  for  a  short  time,  to  see  whether 

Bio"forth^'w!'-  *^^y  should  like  to  reside  there  ;  the  petitioner  intend- 

m^of  o«^is  ing^  as  he  stated,  to  return  to  England  again  before 

QeDts.   Xn  Sept. 

1833,  one  of  the  creditors,  whose  debt  was  left  anjprovided  for,  issues  a  £at  against  him, 
which  the  bankrupt,  by  his  agent  in  this  country,  after  the  forty-second  day,  petitions  to 
supersede.  Held,  (disant.  Sir  J.  Croti,)  that  the  fiat  could  not  be  superseded,  without  the 
previous  sunender  of  the  bankrupt.  Held  also,  per  tot.  Cur,,  that  the  continued  absence  of 
the  bankrupt,  under  these  circumstances,  amounted  to  an  act  of  bankruptcy. 
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finally  taking  up  his  abode  there.    The  petitioner        1833. 
stated,  that  he  was  in  a  great  measure  influenced  to      ETparte 
pursue  this  project,  by  the  fact  of  his  son  being  in      Kiukman. 
delicate  health,  and  his  desire  to  afford  him  the  oppor- 
tunity of  a  sea  voyage,  and  a  residence  in  another 
climate;  but  that  his  stay  in  America  being  uncertain, 
he  did  not  before  their  departure  give  up  the  occupa- 
tion of  his  house  at  New  Basford,  nor  seU  his  furni- 
ture, but  had  it  kept  for  his  accommodation  for  a 
whole  year,  in  case  he  should  return  to  England. 
Before  hb  departure  he  was  indebted  to  different 
persons  in  740/.  14«.  9c/.,  exclusive  of  1300/.  on  mort- 
gage;  but    he  had  property  amounting  to  between 
3000/.  and  4000/.,  which  was  more  than  sufficient  to 
discharge  his  debts.    Part  of  this  consisted  of  an  in- 
terest in  a  freehold  estate  at  New  Basford,  subject  to 
the  mortgage  for  1300/.,  which  was  considerably  less 
than  its  value;  the  annual  rents,  amounting  to  the  sum 
of  180/.,  being  much  more  than  sufficient  to  pay  the 
interest   upon  the  mortgage.     Previous  to  the  peti- 
tioner's departure,  he  discharged  debts  to  the  amount 
of  337/.  8s,  3d.  and  made  provision  for  the  payment  of 
the  remainder,  amounting  to  403/.  6s.  tid.,  by  setting 
apart  the  rents  of  his  freehold  estate,  after  payment  of 
the  interest  upon  the  mortgage.    The  petitioner  stated, 
that  long  before  he  quitted  England  his  intention  to  go 
to  America  had  been  the  subject  of  general  conversa- 
tion in  the  neighbourhood  of  hb  residence,  and  of  the 
residence  of  his  creditors ;  and  that  when  he  left  this 
country  on  the  ^th  June   1831,  the  knowledge  of 
his  departure  was  not  intentionally  withheld  from  any 
of  his  creditors,  nor  had  there  been  the  least  intention 
on  his  part  to  delay  them,  or  to  dispose  of  his  property 

VOL.  III.  H  H 
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1833.  to  iheir  prejudice.  The  petitioner  having,  «b  he 
Ex  parte  alleged,  suatained  groat  inconvenience  by  sea  sickneaSt 
KiBKHAN.  ^^^  much  bjury  to  his  health,  did  not  retoro  to 
England  again,  as  he  had  intended. 

The  petitioner  then  stated,  that  all  hit  creditors, 
whose  debts  still  remained  unliquidated,  were  well 
satisfied  of  his  integrity,  and  had  not  yet  required 
payment  of  their  respective  debts,  and  would  not 
require  the  payment  of  them,  until  it  should  be  con* 
venient  to  him  to  discharge  them.  That  in  the  year 
1828,  the  petitioner  bad  become  a  joint  surety  with 
W.  Roberts  for  one  James  Simpson,  by  entering  into 
.  two  joint  and  several  promissory  notes,  for  the  pay* 
ment  of  the  respective  sums  of  100/.  and  90A  to  one 
Thomas  Pricket ;  the  whole  amount  of  the  considera- 
tion for  which  notes  was  paid  by  Pricket  to  Simpson, 
That  Simpson  had  prevailed  on  the  petitioners  also*  to 
become  one  of  several  sureties  upon  other  prombsory 
notesg  for  money  advanced  to  Simpson  by  various 
mon^y  clubs;  and  tiiat  the  petitioner,  thinking  that 
Simpson  would  be  able  to  discharge  these  notes, 
omitted  to  inform  G.  Hyfe,  tiie  agent  be  had  authorised 
in  England  to  liquidate  his  debts,  that  he  was  such 
surety  for  Simpson, 

On  the  S7th  September  18SS  a  fiat  was  issued 
against  the  petitioner  by  Pricket,  under  which  the 
petitioner  was  declared  a  bankrupt,  and  the  peti- 
tioners*  Jonatkan  Hine,  and  Robert  Train,  and  one 
Jokn  Kieman,  were  chosen  assignees.  The  peti* 
tioner  then  denied  that  there  was  any  debt  due  irom 
the  petitbner  to  Pricket  sufficient  to  support  suoh  fiat, 
for  that  fresh  securities  had  been  taken  by  Pricket  for 
the  190/.,  without  the  knowledge  of  the  petitioner. 
The  petitioner  stated,   that  the  debts   which  were 
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proved  or  claimed  under  the  fiat  (which  amounted  to  ISdd. 
40S/.  4*.  4rf.)  were,  independently  of  the  petitioning  jTwrn 
creditor's,  nine  in  number;  five  of  these  debts  amount*-  Kirhiak. 
ing  only  to  144/.,  and  the  remainder  not  being  the 
debts  of  the  petitioner,  were  claims  upon  Sin^son  in 
respect  of  the  chibs  upon  the  several  promissory  notes 
signed  by  the  petitioner  as  one  of  his  sureties,  and 
in  respect  of  which  the  petitioner  did  not  receive  any 
part  whatever  of  the  consideration  money,  nor  had  any 
knowledge  whatever  of  the  consideration  given  for  such 
debts,  nor  whether  the  same  were  jusdy  payable  by 
SifKpsan,  or  by  any  of  his  sureties.  That  all  the  other 
creditors  of  the  petitioner,  who  had  proved  or  claimed 
any  debts  under  the  fiat,  were  parties  to  this  petition, 
and  consented  to  tiie  annulling  of  the  fiat;  and  the 
petitioner  averred,  that  he  was  ready  to  pay  to  any 
otiier  creditor  to  whom  he  was  indebted  the  full 
amount  of  his  claim.  Pricket,  the  petitiomng  credi- 
tor, had  tendered  the  proof  of  his  debt ;  but  the  Com- 
nussioners  refused  to  admit  it.  The  petitioner,  how- 
ever, was  ready  to  pay  into  Court,  or  to  Prichet,  the 
amount  of  it,  namely,  8021,  9s.  6d.,  together  with  the 
costs  attendant  upon  the  fiat,  and  also  to  pay  to  the 
other  creditors  their  debts  proved  upon  the  notes 
signed  by  the  petitioner  as  one  of  the  sureties  of 
Simpson,  if  the  Court  thought  proper.  The  petitioner 
denied  having  committed  any  act  of  bankruptcy;  and 
alleged,  that  the  freehold  estate  at  New  Basford  alone 
was  worth  at  least  25001.,  which  together  with  his  pro- 
perty in  America,  and  his  other  ptoperty  in  England, 
was  more  than  adequate  to  the  payment  in  full  of 
every  claim  upon  him,  and  would  leave  a  considerable 
surplus. 

hh3 
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1833.  The  petition  therefore  prayed  that  the  fiat  might  be 

forthwith   rescinded  and    annulled,   at   the  costs   of 

Ex  parte 

KiBKMAN.      Prichetf  the  petitioning  creditor. 

Mr.  Montagu,  and  Mr.  Bacon,  appeared  in  support 
of  the  petition. 

Mr.  Bethell,  for  the  petitioning  creditor,  took  a  pre- 
liminary objection,  that  the  petition  was  presented  after 
the  forty-second  day  had  gone  by.  The  bankrupt  had 
never  surrendered,  and  was  now  out  of  the  jurisdiction 
of  the  Court,  and  the  petitioner  did  not  pray  that  the 
time  for  surrendering  might  be  enlarged.  The  practice 
in  such  cases  is  very  well  known,  and  was  fiiUy  esta* 
blished  in  this  Court,  in  the  case  of  Ex  parte  Drake  (a), 
where  it  was  deemed  necessary  that  a  bankrupt  should 
surrender  before  his  petition  to  supersede  could  be 
heard,  even  although  the  forty-second  day  had  not  ex- 
pired. So  in  Ex  parte  Crowther  (b)  it  was  held,  that 
if  a  bankrupt  die  without  surrendering,  his  represen- 
tatives could  not  be  heard,  except  on  a  petition  showing 
such  a  case,  as  would  have  induced  the  Court  to  allow 
the  bankrupt  to  surrender,  if  living.  Now  here  the 
bankrupt  has  not  prayed  for  liberty  to  surrender. 
Another  objection  to  this  petition  is,  that  it  is  pre- 
sented by  a  party  as  an  agent,  who  does  not  show  any 
express  authority  for  acting  as  such. 

Mr.  Montagu,  and  Mr.  Bacon.  It  is  not  a  uni- 
versal rule,  that  a  party  cannot  petition  to  supersede 
before  surrender.     This  may  be  collected  from  the 

(a)2Dea.&Ch.91. 

(fr)  Buck,  480 ;  and  see  Ex  parte  Gardintr,  id.  458. 
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case  of  Ex  parte  Foulger,  re  Palmer  (a),  which  is  stiU  ISSd. 
standing  over  for  judgment.  [JErskine,  C.  J.  It  may  ETparte 
be  said^  howcYer,  to  be  ahnost  a  universal  rule.  In  the  Kirkman, 
case. alluded  to,  our  judgment  is  suspended  by  the  pe- 
culiar circumstances  of  it;  for  there,  there  has  been  a 
Yerdict  against  the  commission,  and  the  petitioner  seek- 
ing the  supersedeas  is  not  the  bankrupt  himself,  but  the 
petitioning  creditor,  whom  we  might  reasonably  suppose 
to  be  most  desirous  of  supporting  the  fiat,  if  it  ought 
justly  to  be  kept  on  foot.  But  you  are  at  liberty,  if  you 
can,  to  show  that  the  rule  is  not  settled.]  Suppose  there 
is  in  fact  no  sufficient  petitioning  creditor's  debt,  or  sup- 
pose any  other  requisite, — as  the  act  of  bankruptcy,  or 
the  trading, — ^be  wanting,  can  it  be  said,  that  though  a 
man  is  not  in  any  manner  subject  to  the  bankrupt  laws, 
yet  he  must  come  in  and  submit  himself  to  a  proceeding 
altogether  void  and  illegal,  before  he  is  at  liberty  to 
apply  to  set  that  proceeding  aside  ?  If  the  general  rule 
is  to  prevail  in  such  an  instance  as  this,  not  only  a  mon- 
strous absurdity,  but  gross  injustice  would  be  the 
effect ;  and  the  more  so  now,  when  there  is  no  power  of 
lodging  a  caveat  (6),  as  was  formerly  the  practice  with 
respect  to  commissions,  to  prevent  the  fiat  from  being 
issued  or  sealed.  There  are  many  cases  in  which  the 
Court  has  superseded  before  the  forty-second  day; 
thus,  if  any  fraud,  or  want  of  good  faith,  in  the  con- 
coction of  a  fiat  be  established,  it  has  been  decided,  that 
the  fiat  would  be  superseded  even  before  the  finding 
of  the  Commissioners  (c).  And  where  a  commission 
was  sued  out  upon  the  petition  of  the  trustee  of  an 
equitable  creditor,  who  had  signed  a  composition  deed 

(a)  This  case  was  heard  18th  Feb.  1833,  but  stood  over  for  judgment 
until  the  8th  May  1834 ;  see  pat,  and  1  Mont.  Sc  Ayrt.  457. 
(6)  See  BhekweWs  case,  1  Vern.  152;  Btnnetty,  Gandetf,  1  Show.  200^ 
(c)  Ex  parte  Lowe,  1  G.  &  J.  78. 
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IMS.  with  the  bankrupt,  the  Court  superseded  the  coounuh 
sTJivta  s^  i>*  ^^^  manner  before  the  adjudication  (a).  So 
in  Ex  parte  Fletcher  {b),  ahhough  the  petition  was  pre- 
sented before  adjudieation,  and  the  CommissionerB  were 
ordered  to  proeeed  to  open  the  commissiony  yet  the  in- 
sertion in  the  Oaaette  was  restrained,  with  a  view  to  a  su- 
persedeas, until  the  proceedings  had  been  hid  before  the 
L<^  Chancellor.  So,  also,  after  the  adjudication,  and 
before  the  forty-second  day,  the  Court  has  frequently 
superseded  the  commission.  Thus,  in  Ex  parte  Har^ 
ctmrt  (c),  on  a  petiticm  presented  immediately  after  the 
adjudication,  the  commission  was  superseded*  In  £x 
parte  NicksUe  (d),  also,  the  Vice-Chancellor  said^ "  the 
bankrupt  is  not  bound  to  surrender  till  the  last  puMie 
meetbg;"  and  on  the  petition  of  the  bankrupt,  which 
was  after  the  adjudication,  and  before  he  had  surren- 
dered, the  yice-Chaaeellor  superseded  the  commisncm* 
In  one  case,  indeed,  where  the  petition  was  not  an-^ 
swered  in  time  before  the  forty^-second  day,  though 
presented  before,  the  Lord  Chancellor  required  the 
surrender  (e)«  Yet,  in  another  case,  where  the  bank- 
rupt petitioned  to  supersede,  and  died  before  the  last 
meeting,  his  representatives  were  allowed  to  renew  tiate 
petition,  and  the  commission  was  superseded (jy  In 
none  of  these  cases  could  the  bankrupt  be  required 
to  surrender  himself  previous  to  petitioning,  because 
the  forty-second  day,  before  which  time  he  cannot  be 
compefled  by  law  to  make  his  surrender,  had  not  yet 
arrived*  In  this  case,  the  bankrupt  was  unconscious  of 
ai^  flat  being  issued  against  him,  and  ought  therefore 

(a)  Ex  parte  Battier,  fiuck,  4!I6. 

(i)  1  IUMe,336;  S.C.  1  Vefl.&B.360. 

(c)  2  Rose,  203.  (d)  2  G.  &  J.  101. 

(<)  £9  paru  Jcaei^  8  Yes.  528. 

(/)  Ex  parU  WhUtington,  Buck,  235. 
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to  have  the  same  rights  as  a  bankrupt  applying  to  su*       1833. 
persede  before  the  forty^second  day.  Exmnt 

Then,  with  respect  to  the  act  of  bankruptcy  alleged  to 
have  been  committed  by  him  in  leaving  England  for  Ame- 
rica, no  inference  can  be  drawn,  from  the  deposition  of  the 
aot  of  bankniptcy,  that  he  departed  the  realm^  or  conti- 
nued abroad,  teiih  intent  to  defeat  or  delay  his  creditors, 
which  is  the  necessary  ingredient  in  this  act  of  bank-* 
ruptcy.  Before  he  left  England,  there  was  no  debt 
he  was  bound  to  provide  for,  which  he  had  not  left  his 
brother4n*laW)  Rifle,  the  authority  and  the  means  to 
liquidate;  and  all  those  creditors  who  were  not  actually 
paid,  with  the  exception  of  the  petitioning  creditor, 
were  wilMng  to  wait,  without  any  disposition  to  press 
for  the  payment  of  their  debts.  There  is,  therefore, 
no  reason  why  the  Court  should  not  interfere  on  this 
occasion  to  relax  the  general  rule,  where  it  is  impos- 
sible that  the  bankrupt  could  have  surrendered  in  due 
time.  At  the  time  of  the  issuing  of  the  fiat,  he 
was  residing  in  America;  and  consequently  it  was 
utterly  impossible  for  him  to  have  surrendered  on  the 
forty-second  day,  even  if  he  had  been  apprised  of  the 
fiurt  within  a  day  or  two  of  its  issuing;  and  he  can 
hardly  be  said  to  have  been  guilty  of  a  contempt,  as  he 
has  never  been  summoned  to  surrender  (a). 

Sir  John  Cross*  If  the  bankrupt  had  never  received 
8  summons  to  attend  the  Commissioners,  your  last  pro« 
position  is  correct;  but  if  the  fact  be  otherwise,  the 
impossibility  of  obeying  the  summons  cannot  be  said 
absolutely  to  purge  the  contempt 

ErskinCf  C.  J.  You  are  not  precluded  from  showing, 

(a)  It  sMoifl  extraordinary,  that  the  foUowing  authorities  were  not  cited  in 
support  of  the  argument  for  an  occasional  relaxation  of  the  general  rule : 
—Per  Lord  Hatdwkke,  1  Atk.  222;  £z  part«  Lavender,  I  Rose,  55; 
£x parU  Hopidnt,  Id, 228 ;  Ex  ffoiU  Carling,  2  G.  &  J.  35. 
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183d.        that  under  the  circumstances  of  the  case  we  ought  to 
ETpaTto      dispense  with  the  general  rule ;  but  then,  very  special 
KiRKMAN.     circumstances  are  required  for  that  purpose* 

Mr.  Bethell,  in  reply  to  the  arguments  against  the 
objection,  relied  on  Sir  G.  Rose's  judgment  in  Ux 
parte  Drake  (a),  as  showing  dbtinctly  what  the  general 
rule  was,  and  contended  that  there  were  no  circum- 
stances in  this  case  to  take  it  out  of  its  operation. 

Sir  G.  Rose. — It  may  be  a  question,  whether  the 
rule  is  a  wise  one,  or  not,  and  whether  an  alteration 
ought,  or  ought  not,  to  be  made;  but  in  the  whole 
course  of  my  experience  I  have  never  yet  known  it 
departed  from.  The  bankrupt  in  this  case  may  peti- 
tion for  liberty  to  surrender,  with  a  reservation  that 
the  surrender  is  merely  for  the  purpose  of  applying  to 
supersede ;  but,  without  a  surrender,  no  bankrupt  can 
be  considered  within  the  jurisdiction  of  this  Court. 
In  Ex  parte  Wilkinson  (A),  which  was  a  petition  by  the 
bankrupt  and  several  of  his  creditors  to  supersede  the 
commission,  where  it  appeared  that  the  bankrupt  had 
not  surrendered,  the  Vice-Chancellor  dismissed  the 
petition,  with  costs,  as  against  all  the  petitioners, 
except  the  bankrupt;  and  I  think  we  ought  not  to 
listen  to  the  present  application.  As  to  the  hardship 
such  a  course  will  inflict  .upon  the  bankrupt,  it  is  little 
more  than  nominal ;  for  all  other  remedies,  by  action, 
or  otherwise,  are  still  open  to  him,  and  every  pro- 
tection is  offered  to  him  by  this  Court,  except  the 
withdrawal  of  the  fiat ;  which,  I  think,  under  the  present 
circumstances^  it  is  right  we  should  retain  until  he  has 

(a)  2  Dea.  &  Cb.  94.  (6)  1  G.  &  J.  387. 
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surrendered.  For,  unless  we  have  this  mode  of  bring- 
ing parties  within  our  jurisdiction^  we  shall  have  con- 
tempts as  common  as  bankruptcies,  and  honest  creditors 
will  be  constantly  defeated  and  kept  at  arms'  length, 
by  bankrupts  wilfully  keeping  out  of  the  jurisdiction  of 
this  Court.  The  proper  mode  for  the  petitioner  to 
pursue,  is,  to  petition  for  an  enlargement  of  the  time 
for  his  surrender ;  after  which  he  may  renew  his  present 
application,  if  he  thinks  proper. 
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KlBXMAN. 


The  Court,  being  not  quite  agreed  in  opinion,  post- 
poned their  judgment  until  the  following  day,  to  enable 
them  to  look  into  the  authorities. 


Erskine,  C*  J. — I  have  made  every  research  since  Dumber  13. 
this  case  was  before  us  yesterday,  but  am  unable  to 
find  any  instance,  in  which  a  commission  has  been 
superseded,  under  an  adverse  petition  by  the  bankrupt, 
on  the  ground  of  its  invalidity,  without  his  previous 
surrender.  And  it  is  the  unanimous  opinion  of  the 
Court,  that  this  petition  should  be  dismissed ;  but  as 
we  are  not  all  agreed  in  our  reasons  for  its  dismissal^ 
it  will  be  necessary  to  explain  the  grounds  of  my 
opinion.  (His  Honor  then  stated  shortly  the  facts 
of  the  case,  and  proceeded  as  follows.)  It  is  somewhat 
extraordinary  in  this  case,  that  the  assignees^  who  are 
bound  to  support  a  fiat,  should  join  the  bankrupt  in 
this  petition,  when  the  petitioning  creditor  opposes  it. 
It  has  been  said,  that  the  bankrupt  had  no  knowledge 
of  any  fiat  having  been  issued  against  him ;  but  the 
present  petition  is  a  suflSdent  answer  to  any  argument 
founded  on  that  assertion ;  which  does  not,  therefore, 
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199S.  meet  the  objedioii  that  has  been  raised  to  this  petitioti, 
^Tpwte  namely,  that  the  bankrupt  has  not  surrendered.  There 
can  be  oo  question  of  the  existence  of  a  general  rule> 
that  before  a  bankrupt  can  be  heard  upon  a  petilion 
to  supersedei  he  must  surrender  to  the  commission  or 
fiat  that  has  been  issued  against  hfan;  it  has  been 
oftte  so  hud  down  by  Lords  Ekhm  and  Lyndhurti,  as 
well  as  by  the  present  Master  of  the  RoUs,  and  the 
Vice-ChanceUor.  It  cannot^  howe?er,  be  said  to  be 
an  inflexible  rule ;  for  some  peculiar  circumstances  may 
arise  to  warrant  the  apfdication  to  supersede^  before 
sttfrender.  Thus,  until  the  advertisement  of  the  bank* 
ruptcy  in  the  Gazette,  the  bankrupt  cannot  have  be^i 
cognizant  of  any  requisition  to  surrender ;  and  it  would 
be  an  anomaly,  therefore,  to  require  him  to  surrender, 
before  he  presents  a  petition  to  stay  the  advertisement; 
for  the  very  object  ef  staying  the  advertisement  is  to 
prevent  the  necessity  of  his  surrender,  and  the  injury 
to  his  credit.  The  surrender,  abo,  may  have  been 
oocastonally  dispensed  wiih,  on  a  petiti<m  to  supersede 
before  the  4Sd  day  $  but  the  only  case  I  can  find,  as 
an  authority  for  such  relaxation  of  the  rule,  is  Ex 
parte  Niohott{a)t  which  was  decided  under  very  special 
circumstances  i  for  in  that  case  the  proceedings  had 
been  suspended,  by  the  reduction  of  the  petitioning 
ereditor^s  debt  y  and  the  bankrupt  had  no  opportunity 
ef  sinrrenderbig.  In  the  pares^nt  ease^  although  the 
{petition  bad  been  presented  before  the  4£d  day,  yet  it  is 
^ttite  ekar  that  Kirkman  was  not  in  a  condition  to  sur* 
render,  having  withdrawn  himself  from  this  country,  and 
it  being  impossible,  therefore,  that  he  could  have  surren- 
dered before  the  4fid  day.  I  am  of  opiiuon,  tfaereforci 
Ihat  we  ought  not  to  enter  inio  the  questioni  whether 

(a)  so.&J.  ISh 
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cr  not  there  has  been  a  valid  act  of  bankruptcy,  as  it  is  ISdd. 
tbe  bankmpt's  own  fiiult  diat  he  has  not  surrendered.  ETpuie 
Besides  the  numerous  pretioua  authorities  mi  the  sub-  K»uian. 
jecl,  this  Court  has  also  determined  in  several  cases 
that  have  been  brought  before  it  shice  its  estaMishment, 
namely,  in  iS^/Mir^  Drake  {a)f  ExpwU  Clarie{b\  and 
Ex  parte  Knawhon^  reported  in  Montagu  and  BUgh  as 
Ammymom  (c),  that  before  the  bankrupt  petitions  to 
supersede,  he  must  surrender  to  the  flat,  where  he 
presents  the  petition  previous  to  the  expiration  of  the 
4&  days.  And  I  have  not  be^i  able  to  find  any  ease, 
where  a  contrary  decision  has  been  come  to,  on  a  peti- 
tion presented  after  the  4£d  day ;  except  in  those  cases, 
where  the  bankrupt  has  been  whoUy  unable  lo  sur- 
render. An  attempt  has  been  made  to  disiinguidi 
those  cases  where  the  supersedeas  has  been  issued 
with  the  consent  of  creditors,  from  those  where  the  ap- 
pfieation  has  been  made  by  the  bankrupt.  In  Ex 
parte  CarUng  (d)  the  surrender  was  certainly  dispensed 
with ;  but  there,  independently  of  the  &ct  of  the  bank^ 
rupt  being  abroad,  the  petition  was  signed  by  aU  tbe 
creditors,  on  the  bankrupt  undertaking  to  pay  them  a 
composition  of  \5s.  m  the  pound.  I  think,  however, 
it  would  be  wrong  to  relax  the  general  rule,  except 
under  stronger  eircumstanees  than  are  to  be  coHeeted 
from  the  present  case.  The  facts  here  are,  that  tbe 
bankrupt,  being  a  trader,  and  being  also  mdebted  to 
several  persons,  chooses  to  withdraw  hianself  from  this 
country;  and,  therelbre,  k  is  not  competent  to  hsn  to 
come  by  his  agent  and  dispute  the  vafidity  of  the  flat,  ' 

untB  he  brings  himself  within  the  jurisdiction  of  this 
Ck)Uft.    It  would  open  the  door  to  great  frauds  in  my 

(a)  2  Deac.  k  Cb.  91.  (c)  3  Deac.  &  Ch.  191 )  Moni.  flc  B.  416. 

(6)  Id.  194.  (d)  3  Oi  &  J.  3S; 
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1833,  opinion,  if  we  were  to  allow  the  supersedeas  in  the  pre- 
EzpaTta  ^"^  ^'^^*  ^  Ex  parte  Foulger,  it  is  very  true  that  we 
KiRKMAK.  ^^^  inclined  to  supersede  (a),  without  a  previous  sur- 
render; but  in  that  case  the  verdict  of  a  jury  had 
decided  that  the  bankrupt  was  no  trader,  and  the  peti- 
tioning creditor  had  also  joined  in  the  petition ;  while 
in  this  case  the  bankrupt  is  a  trader,  and  the  petition- 
ing creditor  opposes  the  issuing  of  the  supersedeas. 
Upon  the  merits  of  the  case,  also,  as  far  as  we  have  gone 
into  them,  my  opinion  would  have  been  the  same,  as  I 
am  by  no  means  satisfied  that  there  was  not  a  valid  act 
of  bankruptcy. 

Sir  J.  Cross. — I  find  no  general  rule,  which  appears 
to  me  to  stand  in  the  way  of  the  merits  of  this  petition. 
I  have  read  all  the  cases  on  the  subject,  and  am  glad  to 
observe  that  there  is  no  instance  to  be  met  with,  where 
a  bankrupt  has  been  required  to  surrender  to  an  invalid 
commission.  In  Ex  parte  Peaker  (b).  Lord  Lyndhurst 
said,  *'  that  the  question  may,  for  the  regulation  of  such 
proceedings  in  fiiture,  be  deserving  of  consideration; 
but  I  cannot  supersede  the  present  commission  until  the 
bankrupt  shall  have  surrendered."  But  there  it  was 
confessed  to  be  a  vaUd  commission.  Now  although  a 
general  rule,  as  to  the  previous  surrender  of  the  bank- 
rupt, may  be  applicable  to  a  vaUd  commission,  it  does 
not  apply  to  the  case  of  a  man  who  denies  that  he  was 
a  bankrupt.  For  it  seems  contrary  to  reason,  and  re- 
pugnant to  every  principle  of  justice,  to  say  to  a  bank- 
rupt, who  disputes  all  the  facts  on  which  the  commis- 
sion against  him  is  founded,  "  We  cannot  hear  you  till 
you  have  surrendered."    A  man  may  come  before  us 

(a)  This  judgment  was  given  before  the  case  of  Ex  parte  FinUger  wu 
finally  decided,  for  whicbi  see  jnfft,  and  1  Mont.  &  Ayrt.  457. 

(b)  2  G.  &  J.  343. 
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and  allegCi  without  any  impeachment  of  his  veracitji  ISSS. 
"  I  owe  no  debt, — I  am  no  trader, — I  have  committed  Exparte 
no  act  of  bankruptcy,"  or  even  ''  I  am  a  peer  of  the  Kibkman. 
reahn," — and  yet  he  is  to  be  told,  **  You  must  come  and 
surrender  to  the  commission,  which  you  say  is  invalid, 
before  we  can  permit  you  to  prove  its  invalidity." 
Suppose  the  case  of  a  Governor-General  of  India  or 
of  Canada, — is  the  same  answer  to  be  given  to  him,  on 
a  petition  to  supersede  a  fiat  issued  against  him  in  his 
absence?  I  confess,  I  cannot  lend  my  judgment  to 
such  a  proposition,  which,  I  think,  would  be  an  outrage, 
not  only  upon  justice,  but  upon  common  sense.  There 
are  three  classes  of  cases  in  which  this  question  has 
been  brought  before  the  Court :  1 .  Where  the  appli- 
cation to  supiersede  is  before  adjudication ;  S.  Where 
before  the  expiration  of  the  4&  days ;  and  3.  Where  it 
is  made  after  the  42  days.  Stokes's  case  (a)  is  no  au- 
thority whatever  for  saying,  that  the  petition  of  a  bank- 
rupt to  supersede  cannot  be  heard  before  surrender. 
In  that  case  the  Lord  Chancellor  was  called  upon  to 
foreistall  the  judgment  of  the  Commissioners,  before 
any  meeting  had  taken  place  under  the  commission, 
and  Lord  EMon  refused  to  interfere.  But  is  this 
case  any  authority  for  saying  that  a  man,  who  is  on 
the  other  side  of  the  Atlantic,  aiid  who  has  never  been 
served  with  notice  of  a  commission  having  issued  against 
him,  is  not  to  be  heard  on  a  petition  to  this  Court, 
stating  that  he  has  committed  no  act  of  bankruptcy, 
until  he  comes  to  England  and  surrenders  to  a  com- 
mission which  he  contends  ought  never  to  have  issued 
against  him  ?  I,  for  one,  think  it  is  incumbent  on  this 
Court  to  hear  the  bankrupt,  under  such  circumstances, 
without  compelling  him  previously  to  surrender.    In 

(a)  7  Ves.  406. 
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188S.  E»  parte  Nicholk  (a)  the  commission  was  superseded, 
Eipuie  notwithstanding  the  bankrupt  had  not  surrendered, — 
KiRSMAH.  g^  ^{|y  9  beeftuae  the  oommission  was  immdid,  there 
not  being  a  good  petitioning  creditor's  debt.  In  all 
the  other  cases,  where  the  previous  surrender  was  re- 
quired, the  cbmmissbn  was  rofirf.  That  appears  to 
me  to  make  a  very  important  distinction.  It  may  be 
a  question,  however.  In  the  present  case,  whether  the 
bankrupt,  instead  of  applying  for  the  fiat  to  be  rc«* 
seinded,  should  not  hare  prayed  for  a  reversal  of  the 
abjudication.  Now  the  legislature  has  no  where  said, 
that  the  bankrupt  must  surrender  before  he  prays  for 
a  reversal  of  the  adjudication;  but,  on  the  contrary, 
the  17th  section  of  the  1  &  3  WilL  4.  c.  S6.  expressly 
authorizes  any  bankrupt,  who  shall  be  minded  to  dis* 
pute  the  adjudication,  to  come  to  this  Court  to  pray 
a  reversal  thereof,  within  two  calendar  months  from  the 
date  of  such  adjudication,  if  he  is  residing  within  the 
United  Kingdom;  within  three  calendar  months,  if 
residing  in  any  other  part  of  Europe ;  or  within  one 
year,  if  residing  elsewhere.  So  that  the  bankrupt  in 
this  case,  living  as  he  does  in  America,  has  come  here 
for  relief  long  within  the  time  limited  by  the  statute. 
I  am  inclined  to  think  it  would  be  a  wise  rule  for  us  to 
lay  down,  that  a  petition  to  aiinUl  the  fiat  should  not 
be  entertained  before  a  petition  to  reverse  the  adjudi* 
cation.  On  the  present  occasion,  the  Court  has  been 
pleased  to  allow  somewhat  of  a  departure  firom  what 
has  been  contended  to  be  tiie  general  rule;  for,  though 
the  Court  may  refuse  the  supersedeas,  they  have  not 
refused  to  hear  the  bankrupt  on  his  petition*  And 
certainly,  I  could  imagine  no  case  fitter  to  form  an 
exception  to  that  genertd  rule,  than  the  present  one, 

(a)  2  6.  &  J.  101. 
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where  the  bankrupt  has  never  been  summoned,  and        1838. 
consequently  cannot  be  guilty  of  any  contempt.    The       ^^^^ 
Court  has  therefore  heard  the  merits  of  the  case.  Kiksmah. 

Now,  with  respect  to  the  mmts,  if  I  had  looked  only 
at  the  proceedings,  I  confess  I  could  not  have  come  to 
the  c<mdusion  that  this  bankrupt  had  committed  an 
act  of  baid(ruptcy.  Upon  such  an  act  of  bankruptcy* 
as  appears  on  the  face  of  the  proceedings,  I  think  the 
assignees  must  have  been  nonsuited  in  any  action.  But 
there  is  pregnant  evidence,  from  the  bankrupt's  own 
statement  in  this  petition,  not  indeed  of  actually  going 
abroad  with  intent  to  delay  his  creditors,  but  of  staybig 
abroad  with  that  intent  He  states  in  his  petition,  that 
he  went  to  America  with  the  intention  of  returning* 
Why  did  he  not  return?  The  only  reason  he  assigns 
for  not  coming  back  is,  that  he  suffered  from  sea 
sickness.  But  there  is  no  doubt  that  circumstances 
had  occurred  in  hb  absence,  which  rendered  it  con* 
venient  for  him  to  stay  abroad.  He  had  become 
surety  for  a  man  of  the  name  of  Simpam,  who  had 
forfeited  his  engagements,  and  the  bankrupt  therefore 
became  liable  to  pay  various  sums  of  money  as  his 
surety.  The  bankrupt,  however,  pays  some  creditors, 
whom  he  chooses,  and  does  not  pay  others;  he,  in  ihct, 
takes  up  such  a  position,  as  may  enable  him  to  liquidate 
the  debts  he  likes,  and  to  refuse  the  payment  of  the 
rest.  I  am  therefore  of  opinion,  that  his  staying 
abroad  was  an  act  of  bankruptcy,  and  that  this  petition 
must  be  dismissed* 

Sir  G«  Rose. — If  any  thing  was  more  thoroughly 
understood  than  another,  I  should  have  thought  it  would 
have  been  the  objection  to  a  bankrupt  petitioning  to 
supersede,  before  he  had  surrendered  to  his  commis- 
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1835.        sion;   which,  according  to  my  experience,  has  been 
Ezrarte      ft^ways  held  conclusive.    It  is  not  merely  a  loose  rule 
KiRKMAN.     Qf  practice,  but  one  that  was  well  settled  under  the 
old  jurisdiction  in  bankruptcy,  and  was  considered 
decisive,  whenever  it  was  urged  before  the  Court.    It 
was  to  be  expected,  however,  that,  upon  the  establish- 
ment of  a  new  jurisdiction,  there  would  be  some  specu- 
lation in  attempting  to  deviate  occasionally  from  the 
former  practice;  and  therefore  it  was,  that  this  Court, 
upon  first  starting,  intimated  its  intention  to  regulate 
its  proceedings  by  the  rules  of  that  Court,  whose 
jurisdiction  had  been  transferred  to, it  by  the  act  of 
parliament.    The  rule,  that  the  bankmpt  must  surren- 
der before  he  petitions  to  supersede,  was  accordingly 
acted  upon  by  this  Court  in  Ex  parte  Drake  {a),  and 
again  in  Ex  parte  Clarke  {b).    I  observe,  that  there  is 
a  note  (c)  of  the  reporters  to  the  former  of  these  cases, 
not  denying  the  existence  of  the  rule,  but  impugning 
the  reason  and  justice  of  it;  but  I  do  not  concur  in  the 
observations  of  those  gentlemen.     I  think  there  could 
not  be  a  more  mischievous  practice  than  to  hold  that  a 
bankrupt  might  apply  to  supersede  a  fiat  previous  to  his 
surrender.    If  the  surrender  of  the  bankrupt,  indeed, 
would  conclude  or  compromise  his  legal  rights  in  any 
way,  then  its  necessity  might  fairly  be  called  in  question. 
But  it  does  no  such  thing — every  remedy  is  still  open 
to  him,  nor  does  his  surrender  operate  in  the  slightest 
degree  as  an  estoppel.     On  the  other  hand,  let  us  see 
how  the  creditors  in  this  case  would  be  dealt  with,  if 
this  fiat  was  superseded.    The  bankrupt,  who  is  a 
trader,  leaves  England  in  1831,  providing  for  the  pay- 
ment of  some  debts,  but  making  no  provision  whatever 
for  others.    One  of  the  latter  class  of  creditors  issues 

(a)  2  Deac.  &  Chit.  91.  (b)  Ibid.  194.  (c)  Ibid.  98. 
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a  fiat  against  him^  at  a  period  when  he  was  holding  all  1 835. 
these  at  arms'  length ;  and  he  now  comes  here^  dis-  S  ' 
puting  the  validity  of  the  fiat,  and  praying  tliis  Court  Kirkman. 
to  supersede  it.  The  general  rule  may  possibly  admit 
of  some  exceptions  i  and  his  Honor  the  Chief  Judge 
has.  recognized,  the  propriety  of  relaxing  it,  where  the 
creditors  of  a  bankrupt  petition  to  supersede  a  fiat^ 
after  the  verdict  of  a  jury  has  been  .obtained  against 
its  validity.  But  if  a  verdict  is  to  be  conclusive  upon 
the  Court,  what  security  has  the  Court  against  collu- 
sion on  the  trial?  I  should  say,  that  even  a  verdict,  in 
a  case  like  this,  ought  not  to  satisfy  the  Court,  unless 
the  petitioning  creditor  had  been  a  party  to  the  actionj 
otherwise  it  would  in  many  cases  open  the  door  to 
great  frauds  for  a  creditor  might  often  clandestinely 
obtain  a  verdict,  for  the  very  purpose  of  enabling  tiie 
bankrupt  to  apply  to  this  Court  to  supersede  the  fiat. 
I  think,  therefore,  that  the  objection  taken  to  this 
petition,  for  want  of  the  bankrupt's  surrender  to  the 
fiat,  is  quite  sufficient  to  induce  us  to  dismiss  the  peti- 
tion. With  regard  to  the  merits  of  the  case,  however, 
there  can  be  but  one  opinion.  I  put  it  yesterday  to 
the  gentiemen  who  argued  in  support  of  the  petition, 
do  you  dispute  the  legal  requisites  ?  For  I  must  say, 
upon  looking  at  the  proceedings  before  the  Commis- 
sioners, I  never  saw  a  bankruptcy  mor^  prcperly  found. 
The  question  is,  whether^  from  the  facts  stated  on 
these  proceedings,  the  Commissioners  have  drawn  a 
legal  inference*  But  there  are  certain  acts,  per  se, 
which  would  lead  one  to  a  positive  conclusion  on  the 
subject,  without  any  inference,  and  without  any  recourse 
to  what  the  witnesses  state  as  their  belief.  The  state- 
ment here  is,  that  this  trader,  being  considerably  in- 
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1833. 
£x  parte 

KiRKMAN. 


debted,  chose,  for  scHne  reason  or  other,  to  leave  the 
country,  and  to  continue  abroad^  without  any  intention 
to  return, — and  that  in  his  absence  application  was  made 
by  some  of  his  creditors  for  the  payment  of  their  debts, 
without  obtaining  any  satisfactory .  infonnatioo  as  to 
the  period  of  their  payment.  That  they  were  delayed 
in  the  payment  of  their  debts,  is  a  fiict  unquestionable; 
and  therefore  the  inference,  under  these  cireumstanoes, 
is  irresistible,. of  an  intent  to  delay.  But  it  is  unneces- 
sary to  refer  to  the  proceedings,  for  the  petition  itself 
makes  it  quite  dear  what  waa  the  bankrupt's  motive 
in  ccmtinuing  alnoad.  I  ask  any  person  to  read  this 
petition  through,  and  then  say,  whether  there  is  not, 
upon  the  bankrupt's  own  statement,  admitted  to  be  a 
good  petitioning  credi^r's  debt,  and  a  plain  aet  of 
banknqptqr.  Upon  these  grounds,  therefore,  I  dunk 
the  petition  ought  to  be  dismissed,. with  costs, . 


Petition  dismissed,  with  costs. 


Wutmintter, 
April  15. 

Petition  for  su- 
persedeas with 
consent  of  cre- 
ditors.   One 
dies  insolvent 


Ex  parte  William  Leader. — In  the  matter  of 

William  LEAPERi 

XHIS  was  also  a  petition  of  the  bankrupt  to«  super- 
sede, with  the  consent  of  creditors.  *  The  commission 
issued  oi>  the   11th   May   18^,    and  the  assignees 
h^^el^fw'"'*   appointed,  were  Joseph  Trovell,  George  Souihey,  and 

does  not  prove 

tlie  will.    Held,  that  his  brother-in-law  might  sign  the  consent  (a). 

Another  creditor  becomes  bankrupt,  and  one  o(  hit  assignees  is  abroad ;  Held,  that  the 
signature  of  the  other  assignee  was  sufficient,  with  an  affidavit  of  the  consent  of  the  absent 
assignee. 

Another  creditor,  who  had  proved  a  debt  as  the  continuing  pfirtner  of  a  firm  that  had 
dissolved  their  partnership,  died  before  his  reuring  partner :  Held,  that  bis  executrix  might 
sign  the  consent. 

(a)  Sed  vide  Ex  parte  Hale,  ante,  449. 
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George  Sargan.    All  the  creditors  bad   signed  the        16d4i 
petition  to  supersede,  except  as  follows :  Ezpttu 

1st.    One  creditor,  named   James  Anderson/ had      ^***>«"« 
proved  a  debt  for  1/.  6#.,  but  his  executors  had  not 
taken  out  any  probate  of  his  will,  his  estate  being 
insolteBt    The  consent  to  the  petition  was,  howevM*, 
signed  by  WiUUmn  Lane^  his  brother  in  law. 

Sd.  One  of  the  creditors,  William  Mason^  who  had 
signed  the  consent,  and  who  had  proved  a  debt  of 
lGO/«j  had  since  become  a  bankrupt,  and  his  assets 
had  been  wholly  distributed.  The  consent  was  only 
signed  by  one  of  his  eo-assignees,  the  other  assignee 
being  in  France. 

8d.  Another  creditor,  of  die  name  of  John  Maris, 
had  proved  a  debt  of  51/.,  as  due  to  him  »d  his 
late  partncfr  William  Maris,  the  dissolution  of  whose 
partnership  had  been  announced  in  the  Gaaette,  by  a 
notice  stating  that  the  debts  were  to  be  received  by  the 
said  Johm  Maris.  WUliam  Maris,  however,  the  re^ 
tiring  partner^  survived  his  partner,  Jokm  Maris;  but 
WilUam  Marts  was  also  since  dead ;  and  the  consent 
had  only  been  signed  by  SarcA  Maris,  the  executrix 
of  John  Maris. 

The  Registrar,  under  these  circumstances,  thought 
the  signatures  to  the  consent  were  not  sufficient. 

Mr.  SamnsUm  iifim  applied  to  the  C!ourt  to  mdke 
the  usual  order. 

The  CovKT  granted  the  application,  on  producing 
a  proper  affidavit  of  the  facts,  and  the  consent  of  the! 
absent  assignee  ot  William  Mason. 


f  i2 


470  CASES  IN  BANKRUFICY. 

1834. 

Ex  parte  David  Evans  and  otbers. — In  the  matter 

nLidinp^  of  Thomas  Dodoson^  and  Thomas  Hartley* 

March  6.        ^^ 

Anofficidas-  X  HIS  was  the  petition  of  the  creditors*  assignees, 
no  fandsln*"^  praying  that  the  official  assignee  might  be  ordered  to 
coS;?!^^^^^  ^  join  in  a  suit,  which  the  former  intended  to  bring 
equity  with  lie  *S**"^^  *  party  for  the  recovery  of  a  certain  portion 
oUier  assigpees,  of  jhe  bankrupts*  property. 

without  being  u       t,      v       j 

indemnified  as        The  petition  Stated,  that  one   Thomas  Hartlef/,  by 
But  if  he  im-  his  will  dated  the  ^d  September  1806,  gave  and  be- 

properl^  refuses 

to  join  b  such    queathed  five  sixth  parts  of  the  residue  of  his  i)ersonaI 

suit,  he  may  be 

made  a  defend-  estate  to  his  son  Thomas  Hartley y  one  of  the  above- 
incur  the  risk  of  named  bankrupts,  and  appointed  his  wife,  Jane  Hartley , 
his^lnni  c(^.     ^"^  ^^^  other  persons,  executrix  and  executors  of  his 

will.  On  the  ^th  March  1808  the  testator  died,  and 
the  will  was  afterwards  duly  proved.  It  was  alleged,  that 
after  payment  by  the  executors  of  all  the  funeral  and 
testamentary  expenses,  and  the  debts  and  legacies  of  tibe 
testator,  out  of  his  personal  estate  and  effects,  there 
remained  a  very  considerable  surplus  to  be  divided 
between  the  residuary  legatees,  part  of  which  only  the 
executors  had  paid  over  to  the  bankrupt,  retaining 
in  their  hands  a  great  part  of  the  residue,  to  indem-^ 
nify  themselves  against  some  claim,  which  it  was  sup- 
posed might  afterwards  be  made  against  the  estate  of 
the  testator*     Two  of  the  executors  were  dead,  and 

the  whole  of  the  testator's  personal  estate  unadminis- 
tered,  consisting  of  the  sum  of  2650/.  three  per  cent. 

consolidated  annuities,  and  the  subsequent  dividends 

received  thereon^  was  in  the  possession  or  sole  power 

pf  the  surviving  executor,  John  Tweedy*    . 

The  commission  issued  on  the  31st  December  ISSS, 

and  by  an  order  of  Mr.  Commissioner  Fane,  to  whom 

the  proceedings  unde(  it  were  transferred^  dated  the 
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^h  September   1833»  WiUiam  Turquand  was  duly        ^^ 
appointed  the  official  assignee,  but  without  any  requisi-       Ex  parte 
tion  on  the  subject  by  the  petitioners,  or  any  creditor     and  others* 
of  the  bankrupts. 

The  petitioners  stated,  that  they  had  frequently  ap* 
plied  without  effect  to  the  surviving  executor  to  come 
to  an  account  with  them,  in  respect  of  the  personal 
estate  and  effects  of  the  testator;  and  that  they  were 
now  desirous  of  instituting  a  suit  in  Chancery  against 
the  executor,  for  the  purpose  of  having  such  account 
taken,  and  recovering  the  bankrupt's  share  of  the  re«* 
sidue ;  the  institution  of  which  suit  had  been  duly 
authorized  by  the  creditors  of  the  bankrupts.  The 
petitioners  alleged,  that  they  had  applied  to  the  official 
assignee,  and  requested  him  to  join  them  as  a  co-- 
plaintiff in  the  intended  suit,  but  that  he  had  refused 
to  do  so,  unless  the  solicitors  of  the  petitioners  would 
expressly  undertake  not  to  look  to  him  for  costs^  nor 
unless  the  petitioner  would  sign  a  written  undertaking* 
indemnifying  him  from  all  costs  as  a  co-plaintiff  in  the 
suit.  The  petitioners  submitted,  that  it  was  the  duty 
of  the  official  assignee  to  join  with  them  as  a  co-plaintiff 
in  the  intended  suit,  and  that  he  was  not  entitled  to 
such  undertaking;  and  they  stated,  that  their  soli- 
citors had  intimated  to  the  official  assignee,  that  they 
waived  aU  claim  on  him  for  the  costs  of  the  suit« 

The  petition  therefore  prayed,  that  the  official  assignee 
might  be  ordered  to  join  the  petitioners  as  a  co-plaintiff 
with  them  in  the  intended  suit ;  or,  if  he  should  decline 
so  to  do,  that  he  might  be  removed  from  being  such 
official  assignee,  and  that  the  costs  and  expenses  of 
such  removal,  and  of  this  application  and  consequent 
expenses  thereon,  might  be  paid  by  the  official  assign' 
neci  or  out  of  the  estatCt 
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1 834.  Itappeared^  that  an  i^pBcation  had  been  already  niade 

ETpaiie      ^  ^*  Cointiiissioiier  Fane  on  the  subject  of  this  petition, 
AndVthets.     ''^^  ^^^^  ^®  ^^  refiised  to  order  the  official  assignee  to 
join  in  the  intended  suit.  It  was  shown^  ako^  that  the  offi- 
cial assignee  had  no  funds  in  his  hands  belonging  to  the 
bankrupt's  estate^  out  of  which  he  could  mdemnify  himself. 

Mr.  Su)an$ian,  and  Mr.  Purvis,  for  the  petitioners. 
By  referring  to  the  1  &  S  FF.  4.  c.  5a  ss.  SS^^S,  m, 
and  40,  it  is  manifest,  that  the  official  asognee  is  as 
neeessary  a  party,  as  the  creditors'  assignee,  to  any 
suit  instituted  touching  the  bankrupt's  estate;  and 
unlesshe  is  joined  as  a  co-plaintiff,  in  the  present  instance, 
the  suit  will  be  defective  for  want  of  parties.  In  a  case, 
which  will  be  presently  adverted  to,  an  ordinary  assignee 
has  been  compdled  to  join  in  a  suit  u  eo^pUdntiff.  Then 
why  should  not  an  official  assignee  be  equally  compellable  ? 
An  ordinary  assignee  undertakes  his  office,  without  the 
least  remuneration ;  while  an  offioal  assignee  is  paid  a 
large  percentage  for  his  trouble.  The  legislature,  when  it 
directed  this  mode  of  payment,  must  have  had  in  view 
diat  risk  and  trouble,  which  the  offldal  as^nee  in  this 
e«Be  is  required  to  take  upon  faimsel£  In  the  present 
instance,  the  party,  by  acceptii^  the  office  of  official 
assignee,  generally,  took  upon  himsdf  aD  this  respon^ 
sibility,  whenever  the  interests  of  any  partieular  bank'* 
fupts*  estate,  to  which  he  might  be  appointed  to  act,re- 
qtiired diat he  should  do  so«  He  is^  in fect^  in  tfaesame 
atimtion  as  any  otfier  trustee^  who  is  bound  to  join  in 
stits  for  the  benefit  of  the  estate.  It  is  the  duty  ^ 
tbe  Gveditars'  assignees  to  contboe  a  suit  commenced 
by  a  bankrupt  before  his  bankroptey,  if  the  benefit 
of  tbe  estate  te(faire9  it  {a).     If  they  n^lect 

(a)  Sharp  v.  HalUit,  2  Shu,  Ac  St.  496. 
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duty,  they  are  responsible  to  the  creditors*  So^  alaoj  18S4t 
is  the  official  assignee.  And  the  test  of  that  lial»lity  Zx^am 
is,  whether,  or  not,  it  is  for  the  benefit  of  the  ere*  ^^oUim. 
ditors  to  institute  the  suit.  Here,  however,  the  offi* 
eial  assignee,  being  nothing  more  than  a  co*tru6teet» 
requires  an  indemnity  from  his  co-trustees.  There  is 
no  instance,  in  which  such  a  requisition  was  ever  sanc- 
tioned by  any  Court.  Trustees  might  perhaps  claim  an 
indemnity  from  their  eaiui  que  trust,  but  certainly  not 
from  each  other.  There  might  also  in  this  case,  in  the 
event  of  one  of  the  assignees  having  to  pay  these  costst 
be  a  right  in  him  to  call  upon  the  co-trustees  to  con- 
tribute their  proportion,  in  order  that  the  burthen  might 
fall  equally  on  all.  Thus,  in  Lingard  v.  Bromley  (a) 
contribution  was  enforced  among  assignees  in  bank- 
ruptcy, to  reimburse  a  payment  by  one  under  an  order 
for  a  loss  occasioned  by  their  jomt  act.  And  the.ob-« 
jedaoR  that  the  defendants  acted  only  Sot  conformity's 
sake,  upon  the  representation  and  advice  of  the  plaindfi; 
did  not  prevail.  Smrely,  theieforef  if  there  is  a  i%ht 
to  contribution  among  trustees,  there  can  be  no  right 
in  one  of  diem  to  call  on  the  others  to  indemnify 
him  against  a  pardcipatioo  in  the  probable  loss. 

From  the  arguments  in  thecase  of  WUkms  v.  Fry  (i) 
it  is  to-  be  collected,  that  where  the  interesta  of  cre- 
ditors are  at  stake,  not  only  is  thenr  consent  necessary 
to  a  suit,  but  all  the  assignees  must  be  parties  as 
plaint^Ts,  in  tirder  to  testify  the  assent  of  the  creditors. 
And  in  Ocdestane  v.  Bensot^  (^,  a  plea,  that  the  am- 
sent  of -creditors  did  not,  on  the  biU,  appear  to  have  been 
obtained,  was  allowed.  Where  the  creditors  give  their 
consent  to  the  assignees  to  commence  a  suit,  it  is  not^ 

(«)  1  Ves.  &  B.  114.  (5)  I  Mv.  244,;  S.  C.  2  KoM,  371. 

(c)  2  Sim.  &  S.  265. 
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1 834.  presumed  to  be  given  to  a  portion  only  of  the  assignees ; 
Ev  parte  neither^  indeed^  would  the  legal  title  be  properly  re- 
and^othere.  Presented  by  only  a  part  of  them.  And  where  assig- 
nees are  necessary  parties  as  plaintiffs,  and  one  refuses 
to  join,  the  case  of  Wilkins  v.  Fry  (a)  shows  that  the 
Lord  Chancellor  would.  On  a  proper  case  made  before 
him,  direct  the  assignee  to  join.  If,  indeed,  any  thing 
were  wanting  to  show,  that  the  official  assignee  is  a 
proper  and  necessary  party  in  a  suit  or  action,  the 
case  of  Munk  v.  Clark  (&)  will  fully  demonstrate  that 
necessity. 

Mr.  Bethell,  for  the  official  assignee,  was  stopped  by 
the  Court. 

Erski^e,  C.  J. — Before  you  can  call  upon  the  Court, 
either  to  order  an  assignee  to  join  as  a  plaintiff  in  a 
suit,— even  supposing  that  in  any  case  the  Court  has 
such  power> — ex  to  remove  him  on  the  ground  of  such 
refusal,  at  least,  you  must  show  that  you  cannot  proceed 
in  the  suit  without  his  being  made  a  party  to  it^  or  that 
the  estate  will  be  injured  by  retaining  him  in  his  office ; 
and  it  is  immaterial  to  this  question^  whether  it  be  an 
official,  or  an  ordinary,  assignee*  It  strikes  me,  that 
neither  of  these  two  points  are  made  out  on  this  peti- 
tion ;  for  although  it  is  necessary  that  an  official  assign 
nee  should  join  as  a  plaintiff  in  an  action  at  law,  yet  no 
autihority  has  been  cited  to  show  that  he  must  do  so  in 
a  suit  in  equity,  or  that  the  omission  to  join  him  as  a 
plaintiff  will  in  any  way  interfere  with  the  success  of 
the  suit  There  seems  to  be  no  obstacle  to  making 
the  official  assignee  a  defendant,  if  he  will  not  be  a 

(a)  1  Mer.  263. 

(b)  10  Bing.  162.  And  see  Baker  v.  Ntavt,  3  Tyrw.  233 ;  S.C.I 
Cromp.  &  Ml  1 12,  where  it  was  decided  that  an  official  assignee  must  he 
joined  in  an  action  brought  by  the  other  assignees. 
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plaintiff!  Now,  if  he  is  made  a  defendant  in  the  suit, 
after  refusing  to  join  as  plaintiff^  and  the  plaintiffs 
obtain  a  decree  in  their  favour,  and  thus  show  that  the 
suit  was  properly  instituted  by  them,  the  oflScial  as- 
signee will  in  that  case  incur  the  risk  of  being  com- 
pelled to  pay  his  own  costs.  With  that,  however,  we 
have  nothing  to  do.  It  is  sufficient  for  us  to  say,  that 
we  cannot  make  the  order  prayed  by  this  petition. 


1834. 
Ex  part« 

£VAN9 

and  otbeis. 


Sir  J.  Cross. — ^It  has  been  contended,  in  support  of 
tliis  petition,  that  the  rights  and  obligations  of  the  offi« 
cial,  and  of  the  creditors',  assignee  are  precisely  the  same. 
Jn  this  I  cannot  concur.  In  some  respects,  it  is  true, 
they  correspond,  viz.  inasmuch  as  they  are  both  joint 
trustees,  and  legal  owners  of  the  bankrupt's  estate ;  but 
here  I  think  the  coincidence  stops.  The  official  assig* 
nee  is  a  pubKc  officer ;  the  creditors'  assignee  a  mere 
private  one«  The  official  assignee  is  appointed  for  the 
greater  security  of  the  creditors'  property,  and  to  see 
that  the  duties  of  the  creditors'  assignee  ure  more 
effectually  discharged,  than  they  used  to  be.  But  I 
think  the  most  essential  difference  between  the  two, 
and  the  distinction  which  more  immediately  bears  upon 
this  case,  is,  that  the  official  assignee  has  no  power 
whatever  to  interfere  in  any  manner  with  the  appoint- 
ment  of  the  solicitor,  who  is  to  conduct  this  suit.  In 
ordinary  cases,  every  suitor  has  a  right  to  appoint  his 
own  solicitor ;  here,  if  this  application  were  granted,  he 
would  have  none.  The  official  assignee,  therefore,  in- 
sists that  he  cannot  be  compelled  to  join  in  a  suit  so 
conducted^  and  that  it  is  no  part  of  his  duty,  as  a 
public  officer,  to  interfere  with  it  in  any  manner  what- 
ever ;  and  I  think  he  is  right  in  such  refusal.     For  the 

VOL.  HI.  K  K 
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1834.        law  always  looks  to  the  protection  of  public  officers; 

kT^c       ^"^  ^^  official  assignees  were  liable  to  be  sued,  and 

KvANs        called  on  to  sue.  in  all  cases  connected  with  their  du-* 

ana  others. 

ties,  they  might  very  soon  be  ruined  by  costs,  without 
having  any  other  interest  whatever  at  stake.  Under 
the  old  law,  when  it  was  necessary  that  commissioners 
should  be  made  Utigating  parties,  from  the  circumstance 
of  having  been  joined  in  any  conveyance  of  the  bank* 
rupt's  property,  they  were  protected  by  a  covenant  of 
indemnity  from  the  assignees,  or  other  party  to  the 
conveyance.  Then,  why  should  not  the  official  as- 
signee in  like  manner  be  indemnified?  But  I  ground 
my  judgment  in  this  case,  principally,  upon  the  point 
of  the  choice  and  appointment  of  the  solicitor,  which, 
in  my  opinion,  is  quite  sufficient  to  decide  this  case. 
I  therefore  think,  there  is  no  right  in  these  petitioners 
to  compel  the  official  assignee  to  join  in  this  suit,  with* 
out  giving  him  an  indemnity.  But  even  supposing  we 
were  to  remove  him  for  his  refusal  to  join  in  the  suit, 
what  would  be  the  result?  Why  the  creditors*  as* 
signees  would  be  left  to  fight  the  suit  at  their  own 

responsibility,  just  as  they  will  be  by  our  present  de« 
cision. 

Sir  G.  Rose, — The  first  question  is,  could  an  or- 
dinary assignee  be  compelled  to  do  what  the  petitioners 
now  seek  of  the  official  assignee  ?  For  it  is  conceded 
to  the  petitioners,  that  an  official  assignee  stands  in 
no  other  position  than  the  creditors*  assignee.  I  con- 
ceive, that  neither  could  be  compelled  to  act  in  the  mode 
proposed,  without  an  indemnity.  As  the  law  stood  at 
the  time  of  the  case  of  Wilkins  v.  Fry,  it  was  certainly 
considered  to  be  necessary  that  all  the  assignees  should 
he  plaintiffs  in  a  suit,  for  the  reasons  which  have  been 
properly  assigned  by  the  counsel  for  the  petitioners. 
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But  that  has  ceased  to  be  thought  needful ;  and  the  1 884. 
wiser  decisions  and  practice  of  modern  days  have  ex  parte 
allowed  the  assignee,  refusing  to  be  a  plaintiff,  to  be  ana^others. 
made  a  party  defendant*  just  like  any  other  individual 
who  refuses  to  join  in  a  suit.  The  Courts,  indeed,  have 
latterly  regarded  a  question  of  this  kind  principally 
with  reference  to  the  costs,  viz,  whether  the  party  who 
refuses,  and  is  in  consequence  made  a  defendant,  shall 
be  allowed  to  throw  the  additional  burthen  of  his  indi- 
vidual costs  upon  the  trust  estate.  Thus,  in  Jones  v. 
Yaies  (a),  a  demurrer  to  a  bill  by  asrignees  of  a  bank«- 
rupt,  on  the  ground  that  it  did  not  state  the  suit  to  be 
instituted  with  such  consent  of  creditors  as  is  required 
by  6  Qeo.  4.  c.  16.  s.  88,  was  overruled  by  Lord  Chief 
Baron  Alexander ^  after  mature  deliberation  and  consul- 
tation with  the  other  equity  judges,--4h6  Chief  Baron 
considering,  that  the  assignees  were  not  to  be  concluded 
by  the  statute  from  bringing  actions  and  suits  without 
the  consent  of  creditors,  but  that  it  was  merely  in- 
tended that,  as  between  the  creditors  and  the  assignees, 
the  assignees,  if  they  brought  an  action  &c.  without 
such  consent,  should  be  responsible  for  the  costs,  if 
they  ultimately  failed.  The  necessity  of  such  consent, 
then,  being  no  longer  essential  to  the  suit,  there  can 
be  no  doubt  but  that  a  dissenting  assignee  may  be 
made  a  defendant.  In  the  case  of  other  trustees,  it  is 
the  ordinary  and  every  day's  practice,  to  make  any  one 
dissenting  from  the  institution  of  the  suit  a  defendant, 
instead  of  a  co-plaintiffl    It  is  quite  immaterial,  there- 

(a)  3  Y.  &  J.  373.  So  in  P\»rcy  v.  Roberts,  I  Myl.  &  Keen,  4.  it  was 
held,  tliat  in  a  suit  by  the  asiignees  of  an  insolvent's  or  bankrupt's  estate  it 
was  not  competent  to  the  defendant  to  object  that  the  snit  had  been  insti- 
tuted without  the  consent  of  the  creditors.  For  though  the  judgment  in 
such  case  will  bind  the  creditors,  yet  the  assignees  take  upon  themscWcs 
the  responsibility  that  the  suit  has  been  properly  instituted  and  properly 

conducted* 
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}8S4.  fore,  whether  on  this  occasion  the  official  assignee  is 
^~^  made  plaintiff^  or  defendant.  It  must  not  be  understood, 
EvAKs        however,  that  I  look  upon  it  as  the  right  of  an  official 

and  Ouicn* 

assignee  to  hold  back  from  mere  caprice^  on  occasions 
of  this  nature,  and  thus  embarrass  the  other  assignees  in 
the  prosecution  of  a  necessary  suit  For  if»  in  eonse* 
quence  of  his  refusal  to  join  as  a  plaintiff*  the  assignees 
have  been  compelled  to  make  him  a  defendant,  the 
question  as  to  the  allowance  of  his  costs  would  most 
certainly  be  afterwards  discussed;  and  if  his  refusal 
has  proceeded  from  any  improper  motive,  be  would  not 
be  allowed  his  costs  out  of  the  bankrupt's  estate.  This 
salutary  power,  which  the  Court  possesses,  would  be  a 
sufficient  checl(  upon  any  vexatious  conduct  of  the 
official  assignee.  In  the  present  case,  however,  the  offi- 
cial assignee  has  acted  most  fairly  and  properly ;  he  has 
*  consented  to  be  made  a  plaintiff,  if  the  others  will  in- 
demnify him.  He  has  no  funds  in  hand,  whereby  he 
can  reimlmrse  himself;  and  therefore  I  think  be  would 
be  entitled  to  have  his  costs  repaid  by  the  petitionersi 
if  they  should  still  refuse  to  indemnify  him,  and  make 
him  a  defendant  in  the  intended  suit.  It  would  have 
been  better,  perhaps,  if  the  offi^al  assignees  had  not 
been  vested  by  the  act  of  parliament  with  any  interest 
in  bankrupts'  estates ;  for  then  no  embarrassing  ques- 
tion of  pleading  would  have  arisen,  as  to  making  diem 
parties  to  any  action  or  suit  for  the  recovery  of  the 
bankrupt's  property.  I  think,  under  all  the  circum- 
stances,  that  this  petition  sho^'^  be  dismissed  with 
costs.  But,  as  it  appears  to  have  been  presented  under 
the  advice  of  counsel,  the  assignees  may  reimburse 
themselves  their  costs  out  of  the  first  money  that  comes 
to  their  hands  belonging  to  the  bankrupt's  estate. 

So  ordered  accordingly. 
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>  •       *  • 

1833. 

^  Ex  parte  Richard  Farden  and  Anna  Maria,  his 

wife. — In  the  matter  of  William  Peters.  Westminster, 

1  HIS  was  a  petition  that  a  claim  on  behalf  of  the  peti-  Where  a  sam 
tioners  might  be  entered  on  the  proceedings,  under  the  to  be  paid  into 
following  circumstances :— In  April  1828,  the  petitioners  baXupt  i^nt 
filed  their  bill  in  Chancery  against  the  bankrupt  and  ceJJl"ti!i''^"nd. 
other  defendants,  praying  that  a  partnership  then  sub-  l^^ia^'"  as^*"*' 
sisting  between  the  petitioners  and  the  defendants  might  ^^^^  *°  ^? 
be  disaolved,  and  an  account  taken  of  the  partnership  proceedings  for 

*    that  amount, 

property,  &c*    On  the  hearing  of  the  cause,  a  reference  &°d  the  as- 

_,_,.__  -        ,  _  signeeswere 

was  directed  to  the  Master  to  take  the  account ;  and  directed  to  re- 
exceptions  having  been  taken  to  his  report,  a  further  on  that  sum,  to 
reference  was  directed  on  the  hearing  of  the  exceptions,  Acc^ntant-Ge- 
and  the  bankrupt  was,  in  the  meantime,  ordered  to  pay  credit!of\he  suit 
the  sums  of  £606  and  ^1400  into  Court.  '°  Chancery. 

While  the  proceedings  were  in  this  state,  yiz.  in 
Dec.  183S,  a  fiat  issued  against  William  Peters^  and 
the  suit  in  Chancery  consequently  became  defective  for 
want  of  parties. 

On  the  24tU  December  1832,  proof  of  the  two  sums 
above  mentioned  was  tendered  by  the  petitioners  claim- 
ing to  prove  under  the  Master's  report  already  made, 
but  the  proof  was  rejected  by  the  Commissioners ;  and 
they  also  refused  to  allow  any  claim  to  be  made  unless 
the  reference  to  the  Master  was  proceeded  in,  and  the 
account  taken  over  again. 

In  January  1833,  the  petitioners  filed  a  supplemental 
bill,  making  the  bankrupt's  assignees  parties  to  the 
suit,  who  put  in  their  answer,  admitting  the  facts. 

The  amount  of  debts  proved  did  not  exceed  300/. ; 
and  a  meeting  for  a  final  dividend  having  been  adver- 
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1833.        tisedy  the  petitioners  prayed  that  a  claim  might  be 
Exparte      Ordered  to  be  entered  upon  the  proceedings  for  the 

andtuoSir.  ^^^  ^^  ^^^'  **'•  ^'  *°^  ^*^'-'  ^^o"*  prejudice  to 
the  right  of  proceeding  in  the  suit ;  and  that  the  as- 
signees might  be  ordered^  out  of  the  assets  in  their 
hands,  or  under  their  control,  to  pay  into  the  Bank  of 
England,  to  the  credit  of  the  Aceountant  General  of 
the  Court  of  Chancery,  to  the  account  of  this  petition, 
a  sum  sufficient  to  pay  a  dividend  up(m  the  said  sums 
of  6062.  16$.  6d.  and  1400/.,  rateably  with  the  oOkn 
creditors  who  had  proved ;  and  tbeit  in  ease  of  any 
fiiture  dividend,  it  might  be  declai«d  on  the  said  elsim# 
and  the  amount  paid  into  the  bank  in  like  mannerf  and 
that  the  costs  of  the  petition  ought  be  paid  out  qf  tbit 
bankrupt's  estate* 

Mn  SwanstoH  and  Mr.  ttather  appeared  in  sa|»part 
of  the  petition, 

Mr.  Koe  appeared  for  the  Assignees » 

The  Court  made  the  following  Order,-^tIiat  a 
claim  be  entered  on  the  proceedings  under  the 
fiat,  on  behalf  of  the  petitioners,  for  the  several 
sums  of  606/.  15^.  6d.  and  1400/.,  widiout  pi^ 
judiee  to  the  petitioner's  irfght  of  proceeding  in 
the  said  suit.  And  that  the  assignees,  out  of 
the  assets  in  their  hands,  should  pay  into  the 
bank,  with  the  privity  of  the  Accountant  Ge- 
neral of  the  Court  of  Chancery,  to  the  credit  of 
WiUiam  Peierst  a  bankrupt,  and  of  the  suits  of 
Farden  and  wife  against  Petert^  end  Furien 
and  wife  against  Jame9^  and  to  an  aeeouiit  to  be 
entitled  the  account  o{' Richard  Farden  and 
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wife|  a  sum  of  mon^  sufficient  to  pay  a  dividend 
upon  the  said  sums  of  606/.  15«.  6d.  and  1400/.^ 
rateably  with  the  creditors  who  have  proved, 
not  disturbing  any  dividend  already  declared ; 
the  amount  to  be  verified  by  affidavit^  and  the 
Accountant  General  to  declare  the  trusts  thereof 
accordingly,  subject  to  fiirther  Order ;  and  that 
any  dividend  to  be  thereafter  declared,  be  de- 
clared as  well  upon  the  amount  of  the  said 
daim,  as  upon  the  amount  of  the  other  debts 
proved,  and  be  paid  to  the  Accountant  General 
to  the  like  account.  And  that  the  costs  of  all 
parties  should  abide  the  results  of  the  suits  fn 
Chancery,  and  be  considered  costs  in  such  eiuits, 
if  the  Court  of  Chancery  think  fit;  with  liberty 
to  apply.  This  Order  to  be  entered  with  the 
registrar  of  the  Court  of  Chancery,  if  that  Court 
should  think  fit  (a) 

(a)  This  Order,  being  rather  a  peculiar  one,  is  given  at  more  length  than 
is  usual. 


183S. 

Ex  parte 

Fardbw 

and  anothei*. 


Ex.  parte  Fkakcis  Reed  and  the  Rev,  Wiluah 
AiiDaicH« — In  the  matter  of  Charles  Caldwell, 
TsovAs  Smyth,  John  Forbes,  and  Daniel  Grb* 

WestminsUrf 
«0»yt  November  12 

and  14. 

The  pedtiohers  in  this  case  were  the  executors  of  B.  &  Co.,  beine 
James  Reed,  surviving  partner  of  the  firm  of  Reed  and'  toA.  &  Co.» 

.  indorK  to  them 
yarioot  bills,  which  had  been  drawn  or  indorsed  by  C.  &  Co.  for  the  accommodation  of  B. 
&  Co.  B.  &  Co.,  and  C.  k  Co.,  respectively  become  bankrupt,  and  B.  &  Co.  prove  the  bills 
under  each  commission :  Held,  that  the  estate  of  C.  &  Co.  was  a  securitv  to  make  eood  the 
amount  of  principal  and  interest  due  to  R.  &  Co.  from  B.  k  Co.,  and  that  R.  k  Co.  were 
entitlod  to  reeeive  dividends  on  their  proof  under  C.  k  Co/s  eommission,  until  not  only  the 
balance  of  the  principal  sum  due  from  B.  &  Co.,  but  also  all  interett  thereon,  was  fully 
satisfied. 

L  l3 
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1833.  ParHnsofif  who  had  proved  various  bills  against  the 
Ex  parte  estate  of  the  bankrupts,  which  had  been  indorsed  to 
>nd  another.  ^^^^  ^^  Parkinson  by  G,  and  //•  Browne,  as  a  secu- 
rity for  a  debt  due  to  them  from  G.  and  H.  Browne, 
and  of  which  bills  the  bankrupts  were  either  the  drawers 
or  indorsers.  And  the  question  was,  whether  the  peti- 
tioners were  entitled  to  continue  to  receive  dividends 
on  such  proofs,  until  not  only  the  amount  of  the  debt 
due  to  Reed  and  Parkinson  from  G.  and  S.  Browne, 
but  also  the  interest  on  such  debt,  was  completely  satis- 
fied*   The  facts  of  the  case  were  as  foUowa : — 

The  bankrupts  were  bankers  at  Liverpool,  carrying 
on  business  under  the  firm  of  Charles  Caldwell  and 
Co. ;  Reed  and  Parkinson  were  merchants  in  London; 
and  6.  and  H.  Browne  carried  on  business  at  Liver- 
pool. Reed  and  Parkinson  were  the  correspondents 
and  agents  in  London  of  G.  and  H.  Browne,  for  whom 
they  were  in  the  habit  of  making  large  advances. 

On  the  5th  March  1793,  a  commission  of  bankrupt 
issued  against  G.  and  i/.  Browne;  and  on  the  23d 
March  1793,  a  commission  issued  against  Caldwell 
and  Co. 

At  the  time  of  the  bankruptcy  of  G.  and  H.  Browne, 
there  was  due  from  them  to  Reed  and  Parkinson, 
upon  the  balance  of  all  accounts  between  them,  the 
sum  of  20,694;.  1^.  lid.,  for  which  Reed  and  Parkin- 
son held  as  a  security  divers  bills  of  exchange,  amount- 
ing altogether  to  the  sum  of  26,109/.  16*.  7d.;  and 
amongst  them  bills  to  the  amount  of  23,653/.  5s.  M., 
drawn  or  indorsed  by  Caldwell  and  Co.  in  favour 
of  G.  and  /i.  Browne,  and  indorsed  by  the  latter 
firm  to  Reed  and  Parkinson,  as  a  security  for  the  said 
debt  of  20,694/.  1*.  llrf.     On  the  10th  May  1793, 
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Reed  and  Parkinson  proved  under  the  commission        1833. 

against  the  said  G,  and  H.  Browne  the  said  sum  of      fTparts 

20^694^.  Is.  ll(f.,  which  was  stated  in  their  deposition    ^g^^^j^^ 

to  be  due  to  them,  on  the  balance  of  accounts^  for 

money  paid  and  advanced  by  them  to  or  to  the  use  of 

the  said  bankrupts,  and  for  interest  due  thereoui  and 

for  commission  and  postage  of  letters;  for  which  said 

sum,  or  any  part  thereof.  Reed  and  Parkinson  had  not 

received  any  security  or  satisfaction  whatsoever,  save 

and  except  the  bills  of  exchange  set  forth  in  the 

schedule  to  the  said  deposition,  amounting  altogether 

to  the  sum  of  S6,109/.  15s.  7c/.,  which  included  the  said 

bills  for  23,653/.  5^.  M.  so  respectively  drawn  or  in<» 

dorsed  by  Caldwell  and  Co.  in  favour  of  C7«  and  Hm 

Browne, 

On  the  21st  May  1793,  Reed  and  Parkinson  also 
exhibited  their  deposition  under  the  commission 
against  Caldwell  and  Co.,  wherein  it  was  stated  that 
the  bankrupts  were  justly  and  truly  indebted  unto  them 
in  the  sum  of  33,653/.  5s.  4</.,  upon  or  by  virtue  of  the 
several  bills  of  exchange  mentioned  and  set  forth  ia 
the  schedule  thereunder  written ;  all  which  said  bills 
were  either  drawn  or  indorsed  by  the  sud  bankrupts, 
and  were  indorsed  to  Reed  and  Parkinson  by  G.  and 
H.  Browne f  or  remitted  and  paid  by  them  to  Reed  and 
Parkinson  for  a  valuable  consideration ;  that  is  to  say, 
for  monies  actually  advanced  and  paid  by  Reed  and 
Parkinson  to  or  to  the  use  of  G.  and  H.  Browne ;  for 
which  said  sum,  or  any  part  thereof.  Reed  and  Par- 
kinson had  not  received  any  security  or  satisfaction 
whatsoever;  except  the  said  biUs  to  th^  amount  of 
23,653/.  5^.  4(/.,  which  were  enumerated  in  the  schedule, 
and  except  also  certain  other  bills  of  exchange  in  the 
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1833.       aAid  deposition  referred  to,  but  to  which  the  said  bank- 

^Z^      tupts  were  not  parties.    On  exhibiting  this  deposition, 

^^"fk^     the  Commissioners  made  a  spedal  memorandum  on  it» 

and  anaUler*  *^ 

admitting  it  as  a  proof  to  all  purposes,  but  that  of  re* 
Ceiving  a  dividend ;  before  whichi  it  was  expected  that 
Seed  and  Parkinson  should  state  upon  oath  how  much 
they  had  paid,  or  how  much  was  actually  owing  to 
diem,  upon  the  security  of  the  bilk  stated  in.  the  da* 
position. 

Before  any  dividend  was  declared  under  eidier  of 
the  commissionsy  Meed  and  Parkinson  received  payment 
in  ftill  from  the  acceptors  respectively  of  seven  of  the 
biDs  of  exchange  before  mentioned,  to  the  amount  of 
4136/.  10s.  Sd. 

On  the  13th  May  1794,  a  dividend  of  U.  in  the 
pound  was  declared  under  the  commission  against 
Caldwell  and  Co.;  which  dividend  was  paid  to  Reed 
and  Parkinsan  upon  the  sum  of  19,526/.  15#.  Id.,  being 
the  balance  of  their  proof  of  23,653/.  6s.  4</.  under  that 
eommission,  deducting  the  sum  of  4186/.  lOi,  Sd,  the 
amount  of  the  bills  so  paid  in  full  by  the  acceptors* 
And  on  the  17th  June  1796,  the  Commissioners  under 
the  commission  against  Caldwell  and  Co.,  with  the  con- 
sent of  Reed  and  Pariinson^  made  a  formal  order  upon 
die  proceedings,  that  their  pfoof  of  HSfiSSL  5s.  4c/i 
should  be  reduced  to  the  sum  oi  19,526/.  16s.  Id.  On 
die  2Sd  July  1796,  the  20th  January  1802,  the  27th 
May  1805,  and  the  13th  August  181 1,  further  dividends 
of  2«.,  1«.,  2^.,  and  8c/.  in  the  pound  were  respectively 
declared  under  the  commission  against  CaJdwell  and 
Co.,  which  were  paid  to  Reed  and  Parkinson  upon 
their  reduced  proof  of  19,526/.  15*.  Irf- 

The  sum  of  6936/.  fisi  l(/.,~being  the  amount  of  the 
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said  billi  for  il26L  10s.  8d.,  and  of  certam  other  bQIs        1833. 
to  which  CaUweU  and  Co.  were  no  parties^  and  which      ETpute 
were  paid  in  full, — was  deducted  from  the  said  sum  of    gn^^Aer. 
S0,694A  1#.  lid.,  proTed  by  Reed  and  Parkhuan  under 
Ihe  commission  against  G.  and  H.  Bratone;  and  the 
Ckwnmigiaoneri  under  that  commission  ordered  their 
ptfoof  for  S0,694j.  U.  lid.  to  be  reduced  to  14,357/. 
199.  lOd.    On  the  SOth  December  1794,  the  Slst 
March  1800,  and  the  Ist  February  1805,  dividends  of 
fU;  1#.,  and  9dn  in  the  pound  were  declared  under  the 
commission  against  6.  and  H.  Browne,  which  were 
respectively  paid  to  Reed  and  Parkinson^  upon  such 
reduced  proof  of  14,357/.  19e.  lOd. 

None  of  the  bills  held  by  Reed  and  Parkinson,  at 
the  time  of  the  respective  bankruptcies  of  Caldwell  and 
Co.  and  &•  and  H»  Browne,  had  been  paid  in  fiill, 
save  those  before  stated ;  but  Reed  and  Parkineon  re- 
ceived dividends  on  several  of  these  bills  from  other 
persons  who  were  i>arties  to  them,  by  which  means  the 
cmguial  debt  due  to  them  from  O.  and  H.  Browne  had 
become  greatly  reduced. 

The  petitioners  contended  that  this  debt  was  one 
which,  by  the  custom  of  merchants,  and  the  course  of 
dealings  between  the  parlies,  carried  interest  at  the  rate 
of  five  per  cent,  per  annum.  And  they  stated,  that  by 
diarging  G,  and  H.  Browne  with  interest  upon  such 
debt,  and  crediting  them  with  the  several  sums  of 
money  received  in  respect  thereof,  at  the  respective 
dates  when  the  same  were  received,  there  would  still 
remain  due  and  owing  from  G,  and  /f.  Browne  to  Reed 
and  Parkinson  the  sum  of  5000/.  and  upwards,  and  that, 
without  charging  such  interest,  there  would  remain  due 
ihesQmof546/.  3^.  9dr. 
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1833.  On  the  19th  February  1833,  a  further  dividend  of 

Exrarte      ^"^  shilling  in  the  pound  was  declared  under  the  com« 

andanoUier     ^^^^^^  against  Caldwell  and  Co.  amounting,  upon  the 

proof  of  jR^^df  and  Parkinson,  to  the  sum  of  976/.  6^.  9d» 

Reed  survived  his  partner  Parkinson^  and  died  in 
December  1831,  leaving  the  petitioners  his  executors* 

The  petitioners  applied  to  the  assignees  under  the 
commission  against  Caldwell  and  Co.  to  pay  them  the 
said  sum  of  976/.  6$.  9d.,  the  amount  of  the  last  dividend 
of  one  shilling  in  the  pound  upon  their  proof  for 
19,526/.  IBs.  Id.  This  the  assignees  declined  to  do; 
but  offered  to  pay  the  sum  of  546/.  3s.  9df.  as  the 
balance  of  the  proof  for  14,357/.  19^.  10c/.,  which  would 
remain  due  from  Reed  and  Parkinson  to  G.  and 
//.  Browne,  without  reckoning  any  interest.  The 
petitioners  however  submitted,  that  the  estate  of  Caldr 
well  and  Co.,  as  the  drawers  and  indorsers  of  the  said 
bills  of  exchange  in  favour  of  G.  and  H.  Browne,  was 
liable  to  pay  dividends  upoii  the  full  amount  of  such 
bills,  until  their  estate  had  paid  20^.  in  the  pound 
thereon ;  and  that  Reed  and  Parkinson,  who  held 
these  bills  as  a  security  for  a  debt  due  to  them  from 
G.  and  //•  Browne,  were  entitled  to  receive  such  divi- 
dends from  the  estate  of  the  said  Caldwell  and  Co.  for 
their  own  use,  until  the  full  amount  of  the  principal 
debt  and  interest  due  to  them  from  G.  and  ff.  Browne 
was  fully  paid ;  and  that  thereupon  Reed  and  Parkinson 
would  become,  in  respect  of  such  proof,  trustees  for 
G*  and  H.  Browne,  who  would  then  be  entitled  to 
receive  all  further  dividends  upon  the  proof  until  20s, 
in  the  pound  should  be  paid  thereon. 

On  the  other  hand,  the  assignees  of  Caldwell  and  Co. 
contended,  that  the  several  bills  of  exchange,  so  re- 
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spectively  drawn  o{  indorsed  by  CafdweU  and  Co.,        ISSS. 
being  for  the  accommodation  of  G.  and  H.  BroumCf      Ex'pvta 
the  petitioners  had  no  interest  in  the  proof,  after  satis-    umi^q^. 
faction  of  the  debt  due  from  O.  and  H.  Broume  to 
Reed  and  Parkinson, 

The  petitioners  stated,  that  they  were  entirdy  ig- 
norant of  the  state  of  accounts  between  CaUwett  and 
Co.  and  6.  and  H.  Browne f  but  that  they  were  advised 
that  although  these  bills  might  have  been  drawn  and 

indorsed  by  Caldwell  and  Co.  for  the  accommodation 
of  G,  and  H.  Browne,  yet  that  this  could  not  affect  the 
rights  of  Reed  and  Parkinson,  which  must  be  decided 
in  precisely  the  same  manner,  as  if  the  bills  had  been 
drawn  or  indorsed  by  CaldweU  and  Co.  for  an  actual 
debt  due  from  them  to  G.  and  H.  Browne* 

The  petition  prayed,  therefore,  that  it  might  be 
declared  that  the  petitioners,  as  tiie  legal  represen- 
tatives of  Reed  and  Parkinson,  were  entitied  to  receive 
dividends  upon  the  said  proof  for  19,5S6/.  15^.  Id^ 
under  the  commission  against  Caldwell  and  Co.,  until 
the  debt  due  to  Reed  and  Parkinson  from  6.  and 
H.  Browne,  with  the  interest  thereon,  should  be  fully 
paid  and  satisfied ;  and  that  John  BoUon,  the  surviving 
assignee  of  Caldwell  and  Co.,  might  be  ordered  to  pay 
to  the  petitioners  tiie  said  dividend  of  one  shilling  in 
the  pound  upon  their  said  proof. 

Mr.  Turner,  who  appeared  for  the  petitioners,  said 
that  they  did  not  seek  to  receive  more  than  the  amount 
of  the  debt  due  to  Reed  and  Parkinson  from  G.  and 
H.  Browne,  together  with  lawful  interest  on  such  debt. 
There  were  several  authorities  in  support  of  the  prayer 
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1833.  of  the  preaeDt  petition.  la  Bte  forte  Martib(«Xa 
i^zpam  oieditor,  with  whom  a  bill  of  exdiange  had  been  de- 
aodaooUier.  poisited  as  a  Becurity,  had  proved  his  debt  agabst  Ihe 
eetate  of  the  draweri  his  principid  debtor^  and  theieby 
and  by  other  means  reduced  his  debt  to  14<» ;  and  the 
acceptor  having  subeeqpmtly  beoonse  bankiupt^  the 
dreditcHT  was  held  to  be  entitled  to  prove  undev  the 
commission  against  the  accqilor,  not  onigr  the  babmee 
of  14^1  but  lA  the  interest  upon  his  debt  at  the  time  of 
making  that  pfoc^»  to  the  complete  li^piidatioR  of  the 
account,  in  respect  of  which  he  held  the  IhU  as  a 
security.  So  in  Ex  parte  Sammen{b),  where  bffls 
amounting  to  13002.  had  been  delivered  by  the  drawer 
to  a  creditor  as  a  collateral  security  for  a  debiot4O00k$ 
and  both  the  drawer  and  acceptor  becattie  bankrupt, 
but  the  estate  of  the  acceptor  proved  solvent ;  it  was 
held,  that  the  creditor  was  entitled  to  receive  flOr.  in 
the  pound  on  the  bilb  agtunst  the  estate  of  the  acceptor, 
and  also  to  prove  the  whole  amount  of  the  debt  under 
the  commission  against  the  drawer,  and  receive  divi- 
dends on  such  proof,  in  liquidation  of  the  balance 
remaining  due. 

Mr.  EUieon,  for  the  surviving  assignee  of  Catdmett 
and  Co.,  said,  that  he  was  quite  wiHing  to  act  in  any 
way  the  Court  should  direct. 

The  Co0Et  saidi  that  the  estate  of  CaUweU  and  Co, 
was  a  security  to  make  good  the  amount  of  the  prin^ 
cipal  debt  and  interest  due  to  Reed  and 


9 

(a)  2  Rose,  87.  (6)  1  l>cac.  &  Ch.  665. 
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from  G.  and  A  JBraume,  and  that  the  authoritiea  were       1859. 

^^'^  "^  Sx  parte 

Rsn> 

andaootber. 

The  Order  was  therefore  made  as  prayed»  and 
the  €06t8  were  directed  to  be  paid  by  the 
estate  of  CaidweU  and  Co. 


Ex  parte  Price.— In  the  matter  of  Price.  Wenmmter, 

rw^  November  13. 

1  HIS  was  the  petition  of  a  creditor  to  prove  a  debt»  Where,  after 
the  proof  fo;r  which,  with  the  exception  of  201.,  had  a  pmfb^^t^ 
been  rejected  by  the  Commissionersi  who,  on  inspeetkm  SHroStOTOT' 
of  the  petitioner's  accounts,  conceived  that  the  entries  S^**^^^. 
m  his  books  had  been  recently  made  for  a  fraudulent  ^Im  ^^^^  ^, 
purpose.    The  petitioin  also  prayed  for  the  costs  of  the  ^^'^^  ^^^ 


ion.  were  not  ten- 

dered to  the 
Commisuonen 
for  examination^ 

Mr.  Swansian,  and  Mr*  AmkrdoHf  in  suiqport  of  the  he  paya  his  own 
petition,  stated  that  the  claim  of  the  petitioner  was  fov 


hb  work  and  labour,  and  materials  found  by  him  for 
die  bankrupt ;  and  that  the  truth  of  his  daim  was  sup^ 
ported  by  the  affidavits  of  four  witnesses* 

Erskine,  C.  J. — ^It  does  not  appear  from  the  pro^^ 
ceedings,  that  ihese  witnesses  were  ever  tendeied  to  the 
CSommissioaers,  although  the  Conmussioners  stated  that 
they  were  not  satisfled  with  the  proof  adduced,  and 
required  forther  evidence*  Then  how  can  we  decide 
this  case)  except  by  referring  it  back  to  the  Commis- 
sioners, in  order  to  give  the  petitioner  an  opportunity 
of  producing  these  witnesses  before  them.    The  whole 
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ISSS.  case  w31  turn  upon  the  sufficiency  of* this  additional 
Ex  ptito  eyidence.  Ought  not  the  opposite  party  to  have  some 
^^^'  opportunity  of  examining  those  witnessesi  instead  of 
receiving  their  affidavits  ?  Then,  as  to  the  question  of 
costs*  If  the  rejection  of  the  proof  was  by  the  erro- 
neous judgment  of  the  Commissioners,  the  petitioner 
is  not  entitled  to  costs. 


Sir  6.  Rose. — The  only  correct  mode  we  have  of 
ascertaining  the  fact,  whether  or  not  further  evidence 
was  tendered  to  the  Commissioners,  is  either  by  their 
certificate,  or  by  looking  into  the  proceedings.  Now, 
there  is  no  memorandum  to  this  effect  on  the  pro- 


Mr.  Swansion.  The  petitioner  expressly  states  in 
his  affidavit,  that  he  offered  to  prove  the  correctness  of 
his  account  by  workmen  and  other  witnesses ;  and  the 
only  denial  of  this  fact  is  by  an  affidavit  of  the  solicitor 
of  the  assignees,  who  swears  that  he  has  no  recollection 
of  any  other  witnesses  being  tendered  in  support  of  the 
petitioner's  proof.  A  certificate  from  the  Commisr 
sioners,  therefore,  is  wholly  unnecessary,  when  it  is 
already  sufficiently  clear  that  further  evidence  was 
tendered  and  rejected  by  them.  If  the  Court,  then, 
after  consideration  of  the  affidavits,  should  think  the 
proof  admissible,  the  costs  of  tiie  petitioner  ought  to  be 
allowed ;  for  as  the  rejection  of  the  proof  was  so  hasty 
and  improper,  this  case  forms  an  exception  to  the 
general  rule,  that  costs  are  not  given  agdnst  a  decision 
of  the  Commissioners.  The  Commissioners  have,  in 
fact,  not  exercised  a  deliberate  judgment. 
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Mri  G.  Richards 9  and  Mr.  Bacons  for  the  assignees^        18dS. 
contended  that  the  petitioner  had  no  claim  whatever  to      ibcputo 
the  costs ;  for  that  when  he  produced  his  books  before       Pkics. 
the  Commissioners  to  establish  his  proof,  allthe  entries, 
which  constitated  the  items  of  his  claim,  were  discovered 
to  be  entered  together  in  one  place.    This  the  Com- 
missioners thought  so  suspicious  a' circumstance,  as  to 
require  further  Evidence  of  the  debt ;  and  there  the 
matter  rested,  fbr  no  further  evidence  was  ever  pro- 
duced by  him. 

Erskine,  C.  J.-^The  aflSdavits  of  the  four  workmen 
are,  certainly,  su£Bciently  specific,  as  to  the  performance 
of  the  work  by  the  petitioner  for  the  bankrupts  aotd  if 
any  doubt  had  been  thrown  on  their  evidence,  then  I 
should  say,  that  they  riiould  be  examined  knv&  voce. 
But  the  truth  of  their  statements  has  not  been  called 
in  question  by  the  respondents.  The  question  then  of 
proof  having  been  disposed  of,  nothing  now  remains 
but  the  question  of  costs.  Now,  the  practice  is  dear, 
that  when  a  party  coiiijdains  of  a  decision  of  the  Coni- 
missioners,  the  rv\t  is  not  to  burthen  the  bankrupt's 
estate  with  the  costs  of  the  petition,  although  their 
decision  is  reversed;  unless  indeed  there  is  any  im- 
putation against  them,  or  the  assignees,  with  regard  to 
the  suppression  of  evidence,  or  the  like ;  which  would 
then  take  the  case  out  of  the  general  rule.  The  rule, 
I  admit,  may  sometimes  bear  hard  upon  petitioners ; 
but  it  would  be  equally  a  hardship  to  make  the  estate, 
tiiat  is,  the  other  creditors,  pay  for  an  error  in  judgment 
of  the  Commissioners.  If  the  petitioner  in  this  oase 
had  actually  tendered  his  witnesses,  and  the  Commis"' 
sioners  had  refused  to  examine  them,  then  I  should 
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ItU.  hate  ihougfit  tbat  he  ought  not  to'  be  put  to  the  ex- 
£~j^  pense  of  this  petition.  But  that  fact  it  not  satisftetorily 
FmiA  preyed.  The  proof  it  therefore  now  allowed  by  thit 
Court,  upon  the  affidavits  of  wttnesses,  who  were  not 
tendered  for  examinatioii  to  the  Court  below;  and 
there  can  be  no  reasonable  doubt,  tbAt  die  Connnis- 
riooers  would  not  hate  rejected  the  proof,  if  tfiey  had 
examined  these  witnesses.  Under  aU  the  eircumstanoesi 
theiefiwe,  I  do  not  think  it  would  be  just  to  saddle  the 
estate  with  the  petitioner's  costs. 


lit  J.  Cross.— *I  entirely  concur  in  what  has  fallen 
from  his  Honor  the  Chief  Judge.  There  are  two  sorts 
of  rejection  of  a  proof  by  the  Commissioners.  Hie  first 
is,  when  it  is  reelected  by  them,  without  any  oppositton 
to  it  by  the  assignees.  The  second  b,  when  the  as- 
signees oppose  the  proof.  Here,  the  assignees  opposed 
the  proof  by  charging  the  petitioner  with  fraud,  and 
the  Commissioners  rejected  it.  The  petitioner,  how* 
ever,  has  since  fortified  his  claim  by  four  witnesses, 
who  prove  the  debt  to  demonstration ;  but  this  evidMce 
was  not  produced  before  the  Commissioners,  and  there*- 
fore  the  petitioner,  though  successfhl  in  hts  present 
applicstion,  is  not  entitled  to  costs.  There  is  no  ques^ 
tion  but  that  a  party  may  support  his  claim  in  this 
Court  by  other  evidence  than  what  he  adduced  before 
the  Commissioners;  but  die  consequende  wiD  usually 
be,  ihal  although  the  decision  of  the  Cdmmliisionmf  is 
reversed,  he  pays  his  own  costs.  If  the  petitioner,  in 
this  case,  after  stating  the  nature  of  the  additional 
evidence  he  could  produce  in  support  of  his  debt,  had 
afterwards  gone  before  tiiie  Commissioners  again  and 
tendeied  his  witnesses,  as  he  ought  to  have  done,  and 
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die  Comnisdonen  had  «titt  rejeoted  his  proof,  then  the       1  Ma. 
eate  would  have  been  diflbrent. 


Sir  6.  RosB.-^The  petitioner  having  establuhed  hii 
case  as  to  the  admission  of  his  proof,  all  that  we  have 
now  to  dedde  is,  as  to  the  questioii  of  eosts.  Upon 
Ait  there  is  no  doubt,  that  as  the  additional  evidence 
he  has  produced  this  day  was  not  actually  tendered  by 
1^  to  the  CoBunissbnem,  he  must  pay  his  own  costs. 

The  Order  wan,  that  the  proof  should  be  ad- 
mitted,— ihe  assignees  to  be  allowed  their 
costs  out  of  the  estate, — ^Mid  the  petitioner 
to  pay  his  own. 


Ex  parte  Howes.— In  the  matter  of  Darkly.  WatitAuier 

NcveaUter  13. 

In  tUs  case  a  flat  had  been  issued  against  the  bank-  The  petitumiiig 
rapt  on  the  fidi  November,  which  the  petitioning  ore-  Mgnm/a  fiat, 
ditor  had  since  discovered  he  could  not  support,  on  n^t  .uppc^  it, 
account  of  his  inability  to  prove  the  tradfaig.     The  hbt^^  to 
present  petition,  therefore,  was  presented  by  another  p«>w^tnd- 
creditor,  praying  that  the  first  fiat  might  be  super-  Court  lefiued 
seded,  and  for  leave  to  issue  a  fresh  fiat.  t^er  petitioning 

creditor  to  ueue 
a  leoond  fiat, 
before  the  time 

Mr.  6.  Richards  read  an  affidavit  of  the  petitioning  for  proceeding 
creditor  in  support  of  the  present  petition,  wherein  it  expired, 
was  stated,  "  that  since  the  debt  was  contracted,  there 
had  been  no  act  of  trading.'* 

The  Court  said,  that  the  affidavit  did  not  state  that 
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November  15. 
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the  bankrupt  htid  not  Actually  traded  ai  the  time  of 
the  debt  beuig  contracted j  though  it  was  sworn  he  had 
not  traded  since ;  and  they  declined  to  interfere  in  the 
matter,  or  allow  the  petition  to  be  amended/ 

Mr.  Siehards  mentioned  the  case  again  this  day, 
when  he  stated  that  he  was  now  prepared  with  a  fresh 
affidavit;  wherein  it  was  positively  sworn,  that  the 
bankrupt  was  no  trader  at  the  time  of  the  contractiiig 
of  the  debt,  nor  was  he  a  trader  at  any  time  since. 
He  urged  the  importance  of  superseding  the  first  fiat, 
and  permitting  another  to  idsue  instanter;  for  that  as 
the  terms  of  the  General  Order  prevented  any  other 
fiat  from  being  issued  against  the  bankrupt,  until  the 
time  for  proceeding  in  the  first  was  expired,  the  bank- 
rupt might  in  the  meantime  be  wasting  his  estate,  and 
so  render  any  second  fiat  that  might  be  issued  against 
him  of  no  effect 


The  CouBT,  however,  still  declined  to  interfere ;  the 
Chief  Judge  observing,  that  there  must  be  some  very 
inuninent  peril  threatening  the  creditors,  to  induce  the 
Court  to  grant  the  prayer  of  the  present  petition. 


Petition  dismissed* 
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1833. 


Ex  parte  Bray. — In  the  matter  of  Bridgwood.  Westminster 

—^  November  14. 

1  HIS  was  the  petition  of  three  creditors^  praying  for  On  a  petition 

for  leave  to 

leave  to  prove  their  debts,  and  that  the   bankcupt's  prove,  and  stay 
certificate  might  be  stayed.     The  fiat,  which  was  exe-  certificate,  the 
cuted  at  Stafford,  was  issued  in  June  last, — the  adjudi-  ^here  the  cir- 
cation  was  in  July, — and  the  public  meetings  advertised  suroi^us*  *"* 
for  the  9th  and  13th  August.    The  petitioners  resided  ^  ^^birke'"^ 
in. Cornwall,  and  their  debts  amounted  to  714/.,  which  c'^l^'o'to 

'  '  prove,  and  order 

was  sufficient  to  turn  the  certificate.  *!*®  Commis- 

sioners to  re- 
view the  certifi- 
cate. 

Mr.  SwanstoHy  in  support  of  the  petition,  urged  that 
the  place  of  abode  of  the  petitioners  being  so  far 
distant  from  the  place  where  the  fiat  was  executed, 
was  a  sufficient  excuse  for  their  delay,  which  arose  from 
their  perfect  ignorance  of  the  nature  of  the  proceed- 
ings that  had  been  taken  against  the  bankrupt. 

Mr.  Montagu,  contra.  I  have  no  affidavit,  but  shall 
oppose  the  present  petition  without  one.  If  the  peti- 
tioners had  only  looked  into  the  Gazette,  they  would 
have  seen  the  advertisements  of  the  different  meetings 
of  the  Commissioners.  Was  it  ever  known,  that  a 
certificate  was  stayed,  because  a  creditor  who  lived  in 
England  had  not  thought  proper  to  read  the  Gazette  ? 
The  staying  of  a  certificate  has  always  been  considered 
a  case  strictissimi  juris.  The  only  pretence  for  stay- 
ing it  to  enable  a  creditor  to  prove  his  debt,  is,  where 
the  creditor  resides  abroad,  and  has  therefore  no  oppor- 
tunity of  seeing  the  Gazette, — ^which  was  the  case  in 
JEx  parte  Lord  {a). 

(a)  2  Rose,  421. 
VOL.  III.  MM 
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1S33.  The  Court,  after  inspecting  the  proceedings  under 

3        the  fiat,  observed  that  only  one  creditor  had  proved  a 

Bray.  ^^bt  of  sufficient  amount  to  vote  in  the  choice  of  assig- 
nees,— that  that  creditor  had  chosen  himself  sole  assig- 
nee,— ^and  that  that  creditor's  name  was  the  same  as  the 
bankrupt's,  Bridgwood.  Under  these  circumstances, 
therefore,  it  wlis  the  duty  of  the  Court  not  to  let  the 
certificate  go,  unless  they  were  quite  sure  it  was  fairly 
obtained ;  and  they  pronounced  the  following 

Order, — That  the  Commissioners  should  be  directed 
to  hold  a  meeting  for  the  purpose  of  enabling 
the  petitioners  to  prove  their  debts,  the  peti- 
tioners undertaking  to  come  in  under  the  fiat; 
and  that  the  Commissioners  should  be  also 
directed  to  review  their  certificate;  the  peti- 
tioners first  discontinuing  proceedings  against 
the  bankrupt  in  an  action  now  pending  against 
him. 


Ex  parte  Samuel  Brown  and  others. — In  the  matter 

TTeKmifuter.  of  JoHN  LlOYD. 

"NonembtT  16. 

On  a  petition  by  THIS  was  the  petition  of  certain  creditors  who  had 

creditors  to  tax  * 

the  bills  of  se-    proved  under  the  commission,  prayin£C  that  the  bills  of 

veral  solicitors,    ^    ^  9  r     J    -& 

who  had  been     various  solicitors,  who  had  been  successively  employed 

successively 

employed  bv  the  by  the  assignees,  might  be  taxed.    The  commission 
Court  made  the  issued  against  the  bankrupt  on  the  18th  December 

order  as  prayed, 

notwithstanding  the  bills  had  been  previously  taxed  by  the  Commissioners,  and  paid  by  the 

assignees. 

In  bankruptcy,  the  objection  of  muUifaricusMSt  is  not  considered  as  conclusive. 

It  is  an  objection  to  the  hearing  of  a  petition,  that  the  affidavits  in  support  of  it  were  sworn 
before  the  petition  was  presented;  but  the  Court  will  sometimes  discountenance  such  an 
objection  by  allowing  the  petitioner  to  re-swear  his  affidavits,  and  ordering  the  petition  to 
stand  over  tor  that  purpose,  and  also  by  refusing  the  costs  of  the  day  to  the  respondent. 
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18S9;  and  the  assignees  had  employed  no  less  than  six        1833. 
different  solicitors,  who  all  severally  delivered  in  their      j^  ^^^ 
bills,  which  had  been  taxed  by  the  Commissioners,  and     a^^^otJJI^, 
paid  by  the  assignees  out  of  the  funds  of  the  bankrupt's 
estate.    The  petitioners  alleged,  that  several  of  the  bills 
contained  charges  for  matters  of  law  and  equity,  which 
had  not  been  settled  by  the  proper  officer  of  the  Court 
in  which  such  matters  had  been  transacted;  and  that 
they  were  dissatisfied  with  the  taxation  of  the  bills  by 
the  Commissioners. 

The  petition  prayed,  therefore,  that  it  might  be  re- 
ferred to  the  proper  officer  to  tax  these  several  bills, 
and  that  the  different  solicitors  might  be  ordered  to 
produce  before  the  officer  upon  oath,  all  books,  papers, 
and  writings  in  their  several  custody  relating  to  any  of 
the  items  or  charges  in  such  bills,  and  to  be  examined 
by  him  touching  the  same,  as  he  should  direct;  that 
the  several  soUcitors  might  deliver  to  the  assignees 
upon  oath,  all  deeds,  books,  papers,  and  writings,  in 
their  custody  belonging  to  the  assignees ;  and  that  if 
upon  the  taxation  it  should  appear  that  the  solicitors 
were  overpaid,  they  might  then  be  ordered  to  refund  to 
the  assignees  such  over-payments,  and  pay  the  costs  of 
the  application. 

Mr.  Koe  appeared  in  support  of  the  petition. 

Mr.  Anderdon^  who  appeared  for  Mr.  Harrison,  one 
of  the  solicitors  employed  by  the  assignees,  contended, 
that  the  case  made  out  by  the  petition  was  not  co- 
extensive with  the  liabilities  of  all  the  solicitors,  against 
whom  the  application  was  made.  The  petition  has 
mixed  up   Mr.  Harrison   with  two  other  solicitors, 

M  M  S 
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1833.        Messrs.  Law  and  Coates,  with  whom  he  has  not  the 


Ezmie  slightest  connection.  The  petition  seeks  to  tax  the 
a^'othe  ^^  ^^  ^^^  petitioning  creditor,  and  also  those  incurred 
by  the  assignees;  but  the  petitioning  creditor  is  not 
before  the  Court.  The  petition  is  therefore  objec- 
tionable, on  the  ground  of  multifariousness ;  for  all  these 
different  bills  were  incurred  and  paid  to  different 
persons,  and,  being  wholly  distinct  from  each  other, 
ought  not  to  have  been  included  in  one  petition. 
The  objection  equally  applies,  whether  a  petition 
embraces  too  many  petitioners,  or  too  many  respond- 
ents. The  bills  have  also  been  all  paid,  and  unless 
fraud  has  been  charged,  or  objectionable  items  speci- 
fically pointed  out,  no  re-taxation  ought  to  take  place. 
[Erskiney  C.  J.  That  doctrine  does  not  apply  here,  but 
only  in  cases  where  the  party  paying  is  urging  the 
complaint.  The  petitioners  are  the  complaining  par- 
ties in  this  case,  and  not  the  assignees  who  paid  the 
bills.]  If  that  be  so,  then,  the  petitioners  are  proceeding 
under  the  Hth  section  of  the  Bankrupt  Act  (a);  and  as 

(o)  6  Geo.  4.  c.  16.  s.  14.  provides,  "  that  the  petitioning  creditor  or 
creditors  shall,  at  his  or  their  own  costs,  sue  forth  and  prosecute  the  com* 
mission  until  the  choice  of  assignees  -,  and  the  Commissioners  shall  at  the 
meeting  for  such  choice  ascertain  such  costs,  and  by  writing  under  their 
hands  direct  the  assignees  (who  are  hereby  thereto  required)  to  reimburse 
such  petitioning  creditor  or  creditors  such  costs  out  of  the  first  money  that 
shall  be  got  in  under  the  commission ;  and  all  bills  of  fees  or  disbursements 
of  any  solicitor  or  attorney  employed  under  any  commission,  for  business 
done  after  the  choice  of  assignees,  shall  be  settled  by  the  Commissioners, 
except  that  so  much  of  such  bills  as  contain  any  charge  respecting  any 
action  at  law,  or  suit  in  equity,  shall  be  settled  by  the  proper  officer  of  the 
Court  in  which  such  business  shall  have  been  transacted,  and  the  same  so 
settled  shall  be  paid  by  the  assignees  to  such  solicitor  or  attorney :  provided 
that  any  creditor  who  shall  have  proved  to  the  amount  of  twenty  pounds  or 
upwards,  if  he  be  dissatisfied  with  such  settlement  by  the  Commissionens, 
may  have  any  such  costs  and  bills  settled  by  a  Master  in  Chancery,  who 
shall  receive  for  such  settlement,  and  the  certificate  theieof,  twenty  shillings, 
and  no  more.'' 
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that  section  gives  no  power  or  direction^  in  the  case  of       1833. 
costs  paid,  to  have  them  refunded,  and  this  Court  has       ^, 

MUX  parte 

therefore  no  jurisdiction  to  order  a  refunding,  any  order       Brown 

and  others. 

for  retaxation  would  be  wholly  a  nugatory  order. 

£rskine,  C.  J. — There  is  no  doubt  that  the  bill  of 
each  of  these  solicitors  must  be  taxed  separately.  But 
as  the  substantial  merits  of  the  case  of  each  party 
would  necessarily  be  before  the  officer  on  taxation,  the 
question  is,  whether  the  rule  as  to  multifariousness  is 
so  inflexible  as  to  compel  us  to  dismiss  this  petition. 

Mr.  Swanstofiy  who  appeared  for  Messrs.  Brottm,  and 
Messrs.  Law  and  Coates,  and  some  of  the  other  solici- 
tors, contended,  that  when  a  petition  was  objectionable 
on  the  ground  of  multifariousness,  the  Court  had  no 
discretion  but  to  dismiss  the  petition.  The  only  ques- 
tion that  is  ever  made,  when  a  point  of  this  kind  arises 
in  a  Court  of  Equity,  is,  in  what  stage  of  the  proceed- 
ings the  objection  may  be  taken.  The  objection  itself 
has  always  been  considered  as  fatal. 

Sir  G.  Rose. — In  bankruptcy^  an  objection  of  multi- 
fariousness has  never  been  considered  as  conclusive. 

Erskine,  C.  J. — If  there  was  any  rule  in  bank- 
ruptcy, that  when  an  objection  of  multifariousness  is 
taken  to  a  petition,  the  Court  has  no  discretion  but  to 
dismiss  it,  we  should  then,  of  course,  consider  our- 
selves as  bound  by  it.  But  there  appears  to  be  no 
such  rule.  And  it  really  seems  to  me,  that  the  peti- 
tioners in  this  case  were  actuated  by  proper  motives  of 
consideration  towards  the  respondents,  in  presenting 


Brown 
and  others. 
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1838.  only  one  petition  against  them  all^  instead  of  a  separate 
jj^pj^rtg  petition  against  each,  which  would  have  put  them  to 
the  expense  of  six  different  petitions,  and  have  com- 
pelled each  party  to  take  separate  copies  of  the  affida- 
vits. The  question  as  to  our  power  to  order  a  refund- 
ing may  be  discussed  at  the  proper  time,  when  the 
result  of  the  re-taxation  is  known ;  but  it  appears  to 
me  to  come  under  the  general  power  given  by  the  act, 
and  that  there  will  be  no  difficulty  in  procuring  that  to 
be  refunded,  which  turns  out  to  have  been  improperly 
received.  When  the  bills  are  taxed  by  the  proper 
officer  of  the  Court,  we  can  then  decide  in  what  pro- 
portion the  several  parties  are  to  pay  the  costs* 


Sir  J.  Cross. — The  peculiarity  of  this  case  is,  that 
the  six  different  solicitors  were  all  successively  em- 
ployed in  the  same  duty.  This  seems  to  me  to  be  a 
sufficient  answer  to  the  objection  on  the  ground  of 
multifariousness.  In  Ex  parte  Coles  (a),  where  such 
an  objection  was  allowed  to  prevail,  the  petition  was 
to  expunge  several  debts,  on  the  ground  that  some  were 
usurious,  and  others  arising  out  of  gambling  transac- 
tions. But  that  case  is  no  authority  to  show  that  the 
Court  had  no  discretion  in  dealing  with  the  objection. 
In  Ex  parte  Saer  (6),  a  petition  was  presented  by  three 
different  creditors  to  prove  three  distinct  debts;  and 
the  Vice-chancellor  did  not  do  more  than  dismiss  the 
petition,  as  to  two  of  the  creditors,  retaining  it  as  to 
the  third.  In  another  case  also  which  occurred  in  this 
Court  in  June  last,  Ex  parte  Watson^  in  the  matter  of 
Neath  (c),  which  was  a  petition  to  stay  a  certificate 
and  tax  a  solicitor's  bill  of  costs,  the  Court,  acting  upon 

(<i)  Buck,  266.         (6)  Mont.  &  M.  280.  (c)  Not  yet  reported. 


and  others. 
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the  same  principle  as  the  Vice-Chancellor,  retained       1833. 
the  petition  as  to  the  certificate,  though  it  dismissed  it       sTparte 
as  to  the  costs.    These  cases  are  authorities  to  show,     .^^^IJlKil 
that  the  Court  is  invested  with  a  discretion  on  this 
subject;  and  in  the  present  instance  I  think  we  should 
not  exercise  a  sound  discretion,  if  we  were  to  entertain 
the  objection  of  form  that  has  been  raised  to  this 
petition. 

Mr.  Anderdon  then  objected,  that  the  affidavits  in 
support  of  the  petition  were  sworn  before  the  petition 
was  presented,  the  affidavits  having  been  sworn  on  the 
23d  October,  and  the  petition  not  having  been  pre- 
sented until  the  2d  November.  For  this  reason,  he 
contended,  that  the  affidavits  could  not  be  read. 

The  Court  admitted  the  validity  of  this  objection; 
but  they  gave  the  petitioners  liberty  to  re-swear  the 
affidavits,  and  ordered  the  petition  to  stand  over  for 
a  week  for  that  purpose. 

Mr.  Anderdon  then  applied  for  the  costs  of  the  day, 
which 

The  Court  refused. 

Mr.  Swanston  not  insisting  on  the  last  objection,  on 
behalf  of  his  clients,  Messrs.  Brown^  and  Messrs.  Lato 
and  Coaies, 

The  Court  made  the  order  at  once  for  referring 
it  to  Mr.  Gregg  to  tax  their  respective  bills. 
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1833. 


Ex  parte  Medley  and  others. — In  the  matter  of 

Southampton  t  t 

Bui'Mngi.  HaILEY. 

Dec.  9. 

AlUiou^h  the     A.  London  fiat  had  issued  against  the  bankrupt  in 

petitioiiing  ere-      ,  ,  i     i_  ... 

ditorgoes  this  case,   and  the  petitioning    creditor  went  abroad 

issaing'a  fiat,  &  week  afterwards,  without  leaving  word  when  he 
not  permit^  should  retum.  The  petitioners  stated  that  it  was  very 
toiMuea^seoond  ™*terial  to  the  interests  of  the  bankrupt's  creditors, 
timefor**^o^*d.  ^^^^  *  ^^^  should  be  immediately  prosecuted  against 
ingin  the  first     him,  and  that  they  were  prepared  to  issue  another  fiat. 

has  expired.  ^  ^  mt     r 

The  object  of  the  present  petition  was,  therefore,  that 
they  might  be  substituted  as  petitioning  creditors,  the 
existing  fiat  annulled,  and  a  new  one  issued. 


Mr.  Montagu,  for  the  petitioners,  said,  there  was  a 
probability  that  the  bankrupt  would  follow  the  example 
of  the  petitioning  creditor,  and  leave  the  kingdom ;  and 
that  under  such  a  state  of  circumstances  it  was  usual  to 
make  the  order  prayed  for,  subject  to  a  reservation  of 
the  rights  of  the  first  petitioning  creditor. 

The  Court  said,  it  was  not  impossible  that  the  peti- 
tioning creditor  would  return  before  the  time  for  open- 
ing the  fiat  had  expired ;  and  that  the  petitioners  must 
wait  the  ordinary  period,  before  they  could  be  per- 
mitted to  issue  a  firesh  fiat. 

Petition  dismissed. 
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1838. 


Ex  parte  Tull.— In  the  matter  of  Davis.  Southampton 

twy  .  .  ...  Dec.9, 

1  HIS  was  a  petition  by  a  creditor  residing  in  North  An  application 
America,  for  the  payment  of  a  dividend.    The  petition  costs  must  be 
had  been  signed  by  an  agent  on  behalf  of  the  petitioner^  ^tep  is  taken  by 
pursuant  to  the  requisitions  of  the  general  order  (a),  te  party  appy- 
which  directs  a  petition  to  be  signed  by  the  petitioner's 
agent,  when  he  himself  is  absent  from  the  kingdom. 


Mr.  Montagu,  on  behalf  of  the  assignees,  now  ap- 
plied for  an  order  on  the  petitioner  to  give  security  for 
costs,  as  it  was  doubtful  whether  any  responsibility  for 
costs  attached  to  the  agent  who  had  signed  the  petition; 
it  having  been  decided  in  Ex  parte  Cadley  (6),  that  a 
solicitor  attesting  a  petition  was  not  liable  for  costs, 
but  that  the  effect  of  his  attestation  was  merely  a 
guarantee  that  the  petition  was  a  proper  one.  At  com- 
mon law,  when  the  plaintiff  in  a  suit  is  out  of  the 
jurisdiction  of  the  Court,  he  is  compellable  to  give  se- 
curity for  costs,  if  no  step  in  the  cause  has  been  previ- 
ously taken  by  the  defendant ;  and  the  rule  of  prac- 
tice is  the  same  in  Courts  of  Equity,  (c) 

Mr.  Stuart^  for  the  petitioner,  admitted  that  the  rule, 
as  stated  by  the  other  side,  prevailed  in  actions  at  law 
and  suits  in  equity,  but  contended  that  there  was  no 
authority  in  bankruptcy  for  such  an  application ;  and 
even  if  there  was,  that  in  the  present  case  there  had 
been  a  proceeding  already  taken  by  the  assignees,  who 
had  examined  a  witness  before  the  Commissioners  on 

(a)  12  August  1809.  (6)  1  Mont.  352. 

(c)  See  Chit.  Eq.  Index,  lit.  "  Pr.  Costs,  security  for,"  p.  913,  first  edit. 
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1853.        matters  connected  with    the    petition  ;  and  had  also 
E^Mjte      ^^  ^^^7  ^y  '^^^  ^^  application  to  the  Court  to  order 
TuLL.        tiie  registrar  to  attend  with  the  witness's  examination 
on  the  hearing  of  this  petition. 

Erskine,  C.  J, — Applications  for  security  for  costs 
are  not^  in  general,  favoured  by  the  Courts.  The  ap- 
plication should  be  made  in  the  first  instance,  before 
any  step  is  taken  by  the  party  applying.  Now,  after 
this  petition  was  presented,  the  assignees  have  applied 
to  the  Court  for  an  order  relating  to  the  subject-mat*- 
ter  of  the  petition;  which,  together  with  the  previ- 
ous examination  before  the  Commissioner,  forms  such  a 
proceeding  as  amounts  to  the  waiver  of  any  right  to 
security  for  costs. 

The  other  Judges  concurring, 

The  apptication  was  refused. 


^SlSST^  Ex  parte  Davis— In  the  matter  of  Hagley. 

Before  a  mort-  XHIS  was  the  petition  of  a  mortgagee  for  leave  to  bid 
power  of  sale,  &t  the  Sale.  It  appeared,  that  in  the  mortgage  deed, 
l(Mve  to  ^id7  he  ^^^  ^^  ^  power  of  sale  reserved  to  the  mortgagee, 
J^wlr'^S^*  and  that  he  had  himself  put  up  the  premises  for  sale 
tSf  S^b^l*!  under  this  power. 

simple  character 
of  mortgagee. 

Mr.  G.  RichardSy  in  support  of  the  petition. 


Mr.  Stuart  opposed  the  petition  on  the  part  of  the 
assignees. 


CASES  IN  BANKRUPTCY. 


505 


Erskine,  C.  J. — The  application  here  being  by 
a  mortgagee  who  has  a  power  of  sale,  he  ought  to  have 
abandoned  his  rights  under  that  power,  before  he  pre« 
sented  this  petition,  which  we  cannot  entertain,  except 
in  his  simple  character  of  mortgagee.  At  present,  he 
is  standing  on  his  right  to  sell;  but  if  he  chooses  to 
waive  that  right,  and  go  before  the  Conunissioners  in 
the  ordinary  way,  so  as  that  the  assignees  may  have 
the  conduct  of  the  sale,  he  may  then  come  to  this 
Court  for  the  usual  order  (a). 


ISdd. 

£x  parte 
Dayis. 


Sir  J.  Cross. — The  object  of  this  petition  is,  that 
the  mortgagee  may  be  both  seller  and  purchaser. 

Sir  6.  Rose  concurring. 

The  petition  was  dismissed  with  costs  (i). 

(a)  That  is,  for  leave  to  bid ;  for  the  mortgage  in  this  case  heing  a  legal 
one,  the  mortgagee  would  have  no  other  ground  for  coming  to  the  Court  of 
Review,  but  must  proceed  to  a  sale  under  the  General  Order  of  8th  March 
1794. 

(6)  And  see  Ex  parU  Hodeon,  1  G.  &  J.  12. 


Ex  parte  William  Cleog  and  George  Alexander 
Brown. — In  the  matter  of  Alexander  Douglas.        Southampton 

Buildings, 

This  was  a  petition  of  creditors  who  held .  two  ac-  where  a  ere- 
ceptances  of  the  bankrupt,  claiming  to  set  them  off  ig!^in^jj*^£®*' 
against  the  amount  of  an  acceptance  of  their  own  in  J^Jjon  bro"*ht 
the  hands  of  the  assignees.     The  folbwing  are  the  ««**°**  *^  ^ 

^  ^  the  assignees, 

facts ; —  *^c  Court  will 

order  the  action 

The  petitioners  were  commission  agents  at  Man-  to  be  stayed, 

and  refer  it  to 
the  CommisftionerB  to  take  the  account  and  state  the  balance. 
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1835.  Chester,  and  were  in  the  habit  of  receiving  large  con- 
ETrorte  signments  of  goods  for  sale  from  one  A.  M'Call,  upon 
and'"*the  ^^^^^  *^®y  ^Mide  advances  by  accepting  bills  of  ex- 
change drawn  by  him  upon  them^  in  proportion  to  the 
amount  of  such  consignments ;  but  as  the  returns  of 
the  proceeds  of  the  sales  could  not  be  accomplished 
within  the  time  these  bills  had  to  run,  WCall  was  in 
the  habit  of  giving  to  the  petitioners,  as  an  additional 
security,  bills  drawn  by  himself  upon  and  accepted  by 
the  bankrupt.  Previous  to  February  1833,  the  peti- 
tioners' advances  and  acceptances  in  favour  of  M'Call 
amounted  to  lOOOZ. 

On  the  2l8t  February  1833,  M'Call  indorsed  to  the 
petitioners  a  bill  for  S95L  lOs,  6d,,  drawn  by  him  upon 
and  accepted  by  the  bankrupt,  dated  the  14th  February 
1833,  and  payable  four  months  after  date;  which  was 
dishonoured  when  it  became  due,  and  the  petitioners 
were  obliged  to  take  up  and  pay  this  bill.  And  on  the 
S3d  June  1833,  M'Call  indorsed  to  the  petitioners  a 
similar  acceptance  of  the  bankrupt  for  350/.,  which 
fell  due  on  the  S5th  June  1833,  when  this  was  also  dis- 
honoured, and  the  petitioners  were  obliged  to  pay  it. 

On  the  8th  June  1833,  M'Call  drew  a  bill  upon  the 
petitioners  for  2001.  payable  four  months  after  date, 
which,  after  being  accepted  by  them,  he  remitted  to  the 
bankrupt. 

On  the  19th  June  1833,  a  fiat  was  issued  against  the 
bankrupt,  when  this  acceptance  of  the  petitioners  re* 
mained  in  his  possession,  and  was  taken  possession  of 
by  his  assignees.  The  petitioners  refused  to  pay  it 
when  due,  claiming  a  right  of  set-off  in  respect  of  the 
bankrupt's  two  acceptances  for  2951.  lOs.  6d.  and  350/. ; 
and  the  assignees  thereupon  brought  an  action  against 
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the  petitioners  to  recover  the  amount  of  the  SOOZ.  bill,        183S. 
which  action  was  still  pending.  ETparte 

The  petitioners  prayed,  that  they  might  be  declared        9^^°1 
entitled  to  set  ofF  their  acceptance  for  2O0L  against  the 
amount  of  the  two  bills  held  by  them,  and  that  the 
assignees  might  be  restrained  from  proceeding  in  the 
action,  and  might  pay  the  costs  of  this  application. 

Mr.  SwanstoHy  and  Mr.  K,  Parker,  who  appeared  in 
support  of  the  petition,  after  stating  the  facts,  were 
stopped  by  the  Court. 

Mr.  Ttciss,  and  Mr.  Rogers,  for  the  assignees,  con- 
tended, that  if  there  was  any  right  of  set-off  in  this 
case,  it  was  only  a  set-off  at  law,  and  was  not  one  that 
could  be  claimed  under  the  Bankrupt  Act.  An  in- 
junction to  stay  proceedings  in  an  action  is  only  granted, 
where  there  is  an  equitable  defence,  but  not  a  legal 
one.  The  only  case,  where  such  an  injunction  was 
ever  granted  in  bankruptcy,  is  JEx  parte  Minnett  (a) ; 
but  that  was  on  the  ground,  that  the  Commissioners  had 
found  a  balance  to  be  actually  due  to  the  petitioners 
from  the  plaintiff  in  the  action.  That  case,  therefore, 
does  not  apply  to  the  present  one;  where  the  peti- 
tioners have  the  benefit  of  a  valid  set-off  at  law.  If 
they  had  no  legal  right  of  set-off,  then  there  might  be 
some  grounds  for  this  application. 

Erskine,  C.  J. — There  can  be  no  doubt  that  any 
party  may  apply  to  this  Court  for  relief  against  any  act 
done  by  the  assignees  of  a  bankrupt,  in  their  character 
of  assignees;   and  this  is  the  ground  on  which  the 

(a)  I  Rose,  395. 
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1833.        Court  interposes  in  cases  of  short  ImQs.    I  think  the 
ETptJit      action    in   this  case  was  hastily  and    iroprovidently 

oeedings  in  the  action,  and  to  refer  it  to  the  Commis- 
sbners  to  take  the  account  between  the  petitioners  and 
the  bankrupt,  and  ascertain  the  amount  of  any  balance 
due.  The  costs  of  this  petition  should  be  reserved ; 
as  it  may  possibly  turn  out  in  the  course  of  the  inquiry 
before  the  Commissioners,  that  the  assignees  were  jus- 
tified in  bringing  the  action;  and,  on  the  other  hand, 
it  may  also  turn  out  that  it  was  improperly  brought, 
and  that  the  assignees  ought  to  pay  the  costs  out  of 
their  own  pockets. 

Sir  J«  Cross.— The  petition  seeks  to  restrain  the 
assignees  from  an  improvident  expenditure  of  the  bank- 
rupt's estate,  by  proceeding  in  an  action  against  a  de- 
fendant, who  has  a  clear  right  of  set-off  against  them 
at  law.  This  being  so,  I  think  we  ought  to  grant  an 
injunction  to  stay  the  proceedings  in  such  action ;  and 
I  concur  in  what  his  Honor  has  said,  as  to  tiie  question 
of  costs. 

Sir  G.  Rose. — At  law,  there  can  be  no  question  but 
that  these  bills  may  be  set  off  by  the  petitioners  against 
any  demand  of  the  assignees ;  and  therefore  to  save 
a  useless  expense  to  the  creditors,  the  action  pending 
must  be  stayed.  The  proper  course  is  to  go  before  the 
Commissioners,  who  will  take  the  account  and  state  the 
balance,  on  whichsoever  side  it  may  be.  There  is 
nothing  here  before  us  but  the  question  of  costs;  and 
that  will  depend  upon  the  result  of  the  inquiry  before 
the  Commissioners.    We  shall  then  be  able  to  ascertain 
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what  were  the  motives  of  the  assignees  in  bringing  the 
action^  when  they  might  have  called  the  petitioners 
before  the  Commissioners  for  the  purpose  of  taking  the 
account  between  the  petitioners  and  the  bankrupt,  and 
ascertaining  what  balance  was  due  from  the  one  to  the 
other. 


1833. 

£z  parte 

Clboo 

and  another. 


The  Order  was,  that  the  action  should  be  stayed; 
that  the  petition  should  stand  over  for  the  as- 
signees to  prosecute  the  necessary  inquiry  before 
the  Commissioners,  and  that  the  question  of  costs 
should  be  reserved. 


Ex  parte  Morley. — ^In  the  matter  of  Govett  and 

Leigh. 

XHIS  was  a  petition  for  further  directions,  and  to  con- 
firm the  registrar's  report. 

There  was  also  anotiier  petition  in  the  same  matter, 
excepting  to  the  report;  but  the  other  petition  stood 
the  first  in  the  paper. 

Mr.  TiJoisSf  and  Mr.  G,  Richards^  who  appeared  in 
support  of  the  petition  to  except,  contended  that  this 
petition  ought  to  be  first  heard,  as  the  Court  could  not 
confirm  the  report,  without  first  hearing  the  exceptions. 


SouthtLfttipicn 

Buildings, 

Dec.  10. 

A  petition  to 
confirm  a  report 
stood  in  the 
paper  before  a 
petition  ex- 
cepting to  it 
Tne  counsel  for 
the  first  petition 
has  a  rignt  to 
begin,  by  stating 
the  facts  of  his 
petition,  before 
the  counsel  for 
the  second  peti- 
tion proceeds  to 
state  and  argue 
the  exceptions. 


Mr.  Rolfcy  Mr.  Anderdon,  and  Mr.  Keene,  for  the 
petition  to  confirm  the  report,  insisted  that  that  ought 
to  have  the  priority,  as  it  was  presented  previously  to 
the  other,  and  stood  also  before  it  in  the  paper. 
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1833.  The  Court  thought,  that  Mr.  Rolfe  had  a  right  first 

£x  parte       ^  State  the  facts  of  his  petition,  if  he  thought  proper, 
MoRLEY.      ^^^  ^jjgjj  ^Y^^^  |.|jg  counsel  in  support  of  the  other  peti- 
tion should  proceed  to  open  and  argue  the  exceptions. 


Ex  parte  Edward  Ashley  and  John  Reid. — In  the 

Southampton  ^  -  -  „ 

Buildings,  matter  of  Mark  Bell. 

Dec,  10. 

Although  it  is     1  HIS  was  a  petition  by  assignees  to  rescind  the  sale 
prudent  prac-     of  certain  mortgaged  property  of  the  bankrupt,  which 
g^ee^uTapply    ^^^  ^^^^  bought  by  the  mortgagee  under  the  following 
U^e^^d  ie  circumstances,  as  stated  m  the  petition. 
Court  wiU  not        The  bankrupt,  being  seised  in  fee  of  certain  mes- 

rescmd  the  sale,  r  »  o 

where  the  mort-  suages  and  lands  at  Molescroft,  in  the  East  Ridinsc  of 

gagee  has  pur-  ^  '  o 

chased  the  pro-  the  county  of  York,  on  the  20th  March  1830  demised 

perty  without 

such  leave,  if     them  by  way  of  mortgage  to  Robert  Dixorij  for  the 

the  purchase 

has  been  made    term  of  1000  years,  for   securing  the  repayment  of 
fide,  50001.  and  interest  at  4/.  and  5L  per  cent.,  on  the 

29th  September  then  next.  The  commission  issued 
against  the  bankrupt  in  December  1830 ;  and  the  Com- 
missioners found  that  5159Z.  7s,  6d.  was  due  to  Dixon. 
for  principal  and  interest  on  the  29th  December  1830, 
and  made  the  usual  order  for  sale  of  the  mortgaged 
property.  The  assignees  agreed  with  Dixon,  that  the 
fee  simple  of  the  mortgaged  estate  should  be  put  up  to 
sale,  instead  of  the  term  only,  in  the  hope  that  a  larger 
price  would  be  thereby  obtained  for  the  property ;  and 
it  was  also  agreed,  that  another  estate  of  the  bankrupt, 
in  which  Dixon  had  no  interest,  should  at  the  same 
time  be  put  up  to  sale.  The  assignees  wished  to  have 
a  reserved  bidding,  but  Dixon  would  not  agree  to  this ; 
and  on  the  6th  April  1832  the  mortgaged  premises 
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were  knocked  down  to  Dixon's  solicitor^  who  bid  for  1 HSS. 
him  at  the  sale,  for  the  sum  of  4400Z. — On  the  10th  £^  ^^^ 
April  1832,  the  assignees  gave  notice  to  Dixon's  soli-  ^^^^1^ 
citor,  that  they  would  not  confirm  the  sale ;  and  on  the 
1st  January  1833,  they  addressed  another  notice  to 
Dixon f  that  they  would  on  the  6th  July  following  pay  off 
the  principal  and  interest  due  to  him  on  the  mortgage. 
The  assignees  accordingly  then  tendered  him  what  was 
so  due;  but  Dixon  refused  to  accept  it,  unless  the 
assignees  paid  him  also  the  amount  of  the  auctioneer's 
charge  at  the  sale,  and  the  costs  incurred  by  him  in 
obtaining  the  order  of  the  Commissioners,  as  well  as  his 
solicitor's  charge  for  attending  the  sale  and  entering 
into  the  contract  of  purchase.  The  assignees  declined 
to  comply  with  this  demand;  and  Dixon,  since  the 
order  for  sale,  had  received  part  of  the  rents  and 
profits  of  the  mortgaged  premises. 

The  petition  prayed,  that  the  contract  of  purchase 
might  be  rescinded ;  that  it  might  be  referred  to  the 
registrar,  or  one  of  the  Commissioners,  to  compute 
interest  on  the  5000Z.  up  to  the  6th  July  1 833,  and  to 
add  the  same  to  the  sum  of  5159if«  75. 6d.  already  found 
due  by  the  Commissioners,  and  also  to  take  an  account 
of  all  monies  received  by  Dixon  in  respect  of  the  rents 
and  profits,  and  to  deduct  the  same  from  the  interest 
on  the  mortgage ;  and  that  upon  payment  to  Dixon  of 
the  balance,  he  might  be  ordered  to  convey  the  mort- 
gaged premises  to  the  assignees,  for  the  residue  of  the 
mortgage  term,  and  to  deliver  up  all  deeds ;  and  that 
Dixon  might  be  ordered  to  pay  all  costs  incurred  by 
the  assignees,  by  reason  of  the  property  being  put  up 
to  sale,  and  also  the  costs  of  this  petition. 

VOL.  III.  M  N 


512  CASES  IN  BANKRUPTCY. 

ISSS.  Mr*  SwanstoHf  and  Mr.  BetheUf  appeared  in  au^port 

gjpjrte  of  ibe  pedtion.  The  mortgagee  has  in  this  case  ▼oluiU' 
tad  vu^.  tarily  come  in  under  the  commission,  by  substantiating 
his  claim  before  the  Commissioners  far  what  was  due  to 
him  on  the  mortgage,  and  procuring  an  order  for  sale 
of  the  mortgaged  premises.  He  has  therefore  clearfy 
brought  himself  within  the  jurisdiction  of  this  Court 
The  question  is,  whether  a  man  claimmg  under  a  legal 
mortgage  can  purchase  the  mortgaged  property,  withr 
ottt  the  sanction  of  this  Court.  The  principle,  on 
which  it  is  contended  he  ought  not  to  be  permitted  to 
do  so,  is,  that  he  may  not  be  tempted  to  commit  a  fraud, 
by  availing  himself  of  that  informationi  which  ha  has 
acquired  in  his  character .  of  mortgagee.  Then,  if  the 
sale  is  bad  for  the  term,  it  is  also  bad  for  the  equity  of 
redemption.  Suppose  the  mortgagee  bad  been  io  this 
case  invested  with  a  power  of  s^e  contained  iu  the 
mortgage  deed ;  is  there  any  precedent  which  would 
have  authorised  him  to  buy  the  property,  by  selling  to 
himself?  (a)  And  what  difference  is  there  in  this  respect 
between  a  power  of  sale  by  agieement  of  the  parties* 
And  one  by  the  order  of  the  Commifsioners.  Would 
l(  bill  for  a  specific  performanoe  lie  by  a  omrtgagee. 
who  purchases  the  mortgaged  property  under  these 
^iremnstsnces  ?  In  E^  parte  Hammond  {h)^  wbieb  was 
va  application  of  a  mortgngee  for  leave  to  bidi  Mr* 
Preiton,  as  amicus  curUf,  stated  the  general  under* 
stspding  of  the  profession  to  be,  that  it  wis  necessery 
for  a  mortgagee  to  apply  to  the  Court  for  liberty  to 
bid  at  the  sale;  and  the  V}ce*ChaneelIor  made  the 
order  accordingly.  We  rely  upon  the  absence  of  all 
precedent  on  the  one  side,  and  the  uniformity  of  pre? 

(a)  See  Ex  parte  DavU,  ante,  p.  604.  (fr)  Back,  464. 
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eedent  on  the  other^  that  a  mortgagee  cannot  purchase  1833. 
the  mortgaged  premises  at  a  sale  obtained  under  hia  Ex^am 
own  order^  without  first  applying  for  leave  to  do  so*  tiidmSwi 
The  Court  of  Chancery  will  never  permit  an  interested 
party,  hoirever  little  he  may  have  to  do  with  the  con- 
duct of  the  sale^  to  purchase  the  property  directed  to 
be  soldi  without  first  obtaining  the  leave  of  the  Court 
for  that  purpose.  The  principle  is  so  sacred  in  the 
view  of  that  Court,  that  notwithstanding  the  purchase 
of  trust  property  may  be  advantageous  to  the  cestui 
que  truetj  yet  the  Court  adheres  to  the  strictness  of  the 
rule,  and  uniformly  rescinds  a  purchase  when  made  by 
a  trustee.  The  mortgagee  in  this  case,  although  a 
eo-vendor,  reflised  to  consent  to  a  reserved  bidding  by 
the  assignees,  and  after  leaving  the  estate  thus  unpro* 
tected,  he  thinks  proper  to  purchase  it  himself.  The 
purchase  here  is  not  made  by  a  stranger,  but  by  the 
very  person  who  applies  for  a  sale  of  the  property. 

Mr.  Montagu^  and  Mr.  Anderd&n,  who  appeared  for 
the  mortgagee,  were  stopped  by  the  Court. 

Erskivb,  C.  J. — The  first  question  is,  in  this  ease, 
whether  the  circumstance  of  the  mortgagee,  having  bid 
for  the  mortgaged  property  at  the  sale,  without  having 
first  obtained  permission  of  this  Court,  is,  of  itself,  suffi- 
cient to  rescind  the  contract ;  and  secondly,  whether,  if 
it  does  not  render  the  contract  invalid,  the  mortgagee 
has  here  been  guilty  of  such  improper  conduct,  as  will 
induce  the  Court  to  set  aside  the  purchase.  The  justice 
of  the  case  would  have  been  met,  I  think,  if  the  assignees 
had  aoceded  to  the  proposal  of  the  mortgagee,  as  stated 
in  the  petUion, — namely,  by  paying  him  the  costs  in- 

N  N  2 
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1858.  curred  by  him  at  the  sale,  and  then  putting  up  the  pro- 
Ex  parte  perty  again  to  auction, — unless,  indeed,  the  sale  could 
anduothor.  ^  considered  illegal  by  reason  of  the  improper  conduct 
of  the  mortgagee ;  but  it  does  not  appear  to  mcj  that 
any  such  improper  conduct  has  been  practised  by  him. 
There  are  two  grounds  on  which  that  might  be  im- 
puted ;  first,  in  not  having  obtained  a  previous  order 
for  leave  to  bid ;  and  secondly,  if  there  had  been  any 
thing  in  the  nature  of  a  fraud  practised  by  him  at  the 
sale.  Now,  what  is  there  here  to  show,  that  any  thing 
approaching  to  a  fraud  can  possibly  be  charged  upon 
him  ?  He  did  nothing  whatever  to  lower  the  value  of 
the  property  at  the  sale ;  nor  can  I  perceive  that  he  has 
been  guilty  of  any  other  unfair  conduct,  or  obtained  an 
unfair  advantage  over  any  other  person  who  might  have 
been  disposed  to  bid  for  this  property.  Then  it  has 
been  objected  to  him,  that,  besides  his  omission  of  ob- 
taining leave  to  bid  himself,  he  refused  to  consent  to  a 
reserved  bidding  on  the  part  of  the  assignees ;  and  that 
he  did  not  bid  in  his  own  name,  but  in  the  name  of 
another  person.  But  he  had  not  the  power  to  give 
a  reserved  bidding  to  the  assignees,  and  it  would 
have  been  nugatory  in  him  to  have  consented  to  this 
proceeding,  without  the  order  of  the  Court  for  that 
purpose  (a).  And  as  to  bidding  in  the  name  of  another 
person,  that  is  a  very  common  practice  at  sales  by  auc- 
tion, without  any  imputation  of  fraud  being  attached 
to  it. 

With  respect  to  the  necessity  of  a  mortgagee  obtain- 
ing leave  to  bid,  it  appears  from  all  the  books  of  prac- 
tice, that  though  it  is  usual  to  procure  such  an  order, 
yet  that  it  is  not  absolutely  necessary  to  do  so.  And  the 

(a)  See  Isparte  Skinner,  3  Deac.  &  Ch.  991, 
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reason  of  the  doubt  expressed  by  the  Vice-Chancellor  1833. 
in  Ex  parte  Hammond  (a)  was,  because  in  other  pro-  ETparte 
ceedings  than  bankruptcy  such  an  order  was  not  con-  a^d  Mother, 
sidered  necessary.  It  is  clear  that,  out  of  bankruptcy, 
it  would  not  be  a  valid  objection  to  title,  that  a  mort- 
gagee has  become  a  purchaser.  And  no  principle  can 
be  stated  as  the  foundation  for  the  practice  in  bank- 
ruptcy, except  what  is  to  be  met  with  in  Sir  Edward 
SugdevLS  work  on  the  Law  of  Vendors  and  Purchasers, 
where  it  is  suggested,  that  a  mortgagee  could  not  be 
both  vendor  and  purchaser,  without  leave  of  the  Court. 
But  that  is  not  a  suflScient  ground  to  induce  me  to  set 
aside  a  hon& fide  conttVLCt  for  sale;  although  it  might 
be  enough  to  induce  the  Court  to  refuse  its  assistance, 
when  the  mortgagee  came  here  for  a  specific  perform- 
ance of  the  contract,  by  calling  on  the  assignees  to  con- 
vey to  him,  or  by  applying  for  an  order  to  prove  for 
the  balance  of  the  mortgage  money.  The  rule,  then, 
if  it  exists  at  all,  is  merely  technical,  and  not  sub- 
stantially operative;  otherwise,  the  Court  would  not 
grant  an  order  for  a  mortgagee  to  bid  at  the  sale,  so 
very  readily  as  it  is  the  custom  to  do.  In  this  case, 
also,  it  must  be  remembered,  that  what  was  sold  was 
not  the  property  of  the  mortgagee ;  it  was  the  fee- 
simple  that  he  bought,  for  he  himself  had  only  the 
term;  therefore  when  he  bought  the  fee-simple,  the 
term  would  merge.  Then  it  has  been  said,  that  he 
should  not  have  refused  the  ofier  of  the  assignees, 
when  they  proposed  to  pay  ofi*  the  mortgage ;  but  this 

(a)  Buck,  464.  In  this  case  the  Vice-Chancellor  said,  he  doubted  the 
ftecessity  of  presenting  petitions  in  cases  of  this  nature ;  for  as  it  was  always 
competent  to  a  mortgagee  to  purchase  from  the  mortgagor  the  equity  of 
redemption,  it  did  not  appear  to  him  that  the  bankruptcy  of  the  mort- 
gagor made  any  difference  in  this  respect. 
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1833.       offisr  was  made  too  late;  for  the  sak  was  in  Aj^ 

Expwie       1832,  and  the  assignees  did  not  move  in  the  matter  in 

and  uk^bcr.    '^y  ^^y  ^"^  ^^^  January  following,  during  which  time 

the  mortgagee  had  been  put  to  considerable  expense. 

Looking  at  the  whole  of  the  drcomstances  of  the  case^ 

therefcMre,  I  think  we  are  bound  to  dismiss  this  petiticm* 

Sir  J*  Cross. — ^I  at  first  imagined,  that  the  objec- 
tions intended  to  be  urged  to  this  petition,  were 
grounded  on  our  want  of  jurisdiction ;  but  now  it  is 
admitted,  that  the  Court  has  sufficient  jurisdiction  to 
deal  with  the  present  question.  The  assignees  ia  this 
case  complain  of  an  irregularity  in  the  mortgagee 
haying  bid  at  the  sale,  without  having  done  what  is 
acknowledged  to  be  the  usual  practice  in  such  cases» 
namely,  obtaining  a  previous  order  of  this  Court  for 
that  purpose,  and  without  even  giving  any  notice  to 
the  assignees  of  bis  intention  to  bid.  The  assignees  do 
not  seek  to  set  aside  the  sale,  merely  because  the  pur" 
chase  was  made  by  the  mortgagee,  but  because  his 
conduct  was  so  irregular  in  deviating  from  the  ordinary 
practice  on  those  occasions.  They  say,  that  he  has 
bought  the  property  in  the  double  character  of  vendor 
and  vendee,  and  they  offer  to  pay  him  all  that  is  due 
for  principal  and  interest  on  his  mortgage.  Now,  what 
was  the  effect  of  this  irregularity  committed  by  the 
mortgagee  ?  I  do  not  impute  any  fraud  to  hha^  but  the 
eflfect  of  this  proceeding  is,  that  be  gains  an  advantage 
of  7002,  It  does  not  seem  to  me  consistent  with  justice^ 
that  he  should  reap  so  great  a  benefit  firom  his  own 
irregularity.  Then,  what  it  to  be  done  in  such  a  case  t 
In  my  humble  opinion,  the  mortgagee  having  been 
guilty  of  irregularity  in  purchasing  the  property  under 
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these  dJPciraMtaiices,  the  sale  to  him  ought  to  be  set  18SS. 

aside ;  and  we  should  deal  to  him  ampb  justice^  by  £x  parte 

making  an  order  for  the  payment  of  all  thai  is  due  to  ,^  uo^er« 


him  for  principal^  interest,  and  oosts,  in  satisfiustion  of 
hismorlfage. 

Sff  O.  Ross^— When  mortgaged  property  is  sdd 
under  an  order  of  the  Commissionffira,  it  is  not  the 
iMrtgagee^  but  the  assignees  who  are  the  sellers  (a). 
And  ihe  practice  of  mortgagees  applying  to  the  Court 
for  leate  to  bid  at  the  sale,  only  prores  that  some 
donbts  eaustedi  which  render  it  prudent  for  a  mort- 
gagee to  obtain  such  an  order.  But  it  k  no  defect  in 
tb#  title  of  the  mortgagee^  that  he  has  bid  at  the  sale 
widieut  this  order.  If  the  bankrupt  had  continued 
sohent,  the  mortgagee  could  clearly  have  taken  a  con- 
veyalice  from  him  of  the  equity  of  redemption,  or  a 
release  of  all  his  right  as  mortgagor.  If  there  was 
such  a  nde  to  present  mortgagees  fr<mi  purchasing,  as 
that  which  prevents  trustees  or  soUekors,  the  Court 
would  have  acted  very  unadvisedly  in  granting  orders 
for  leave  to  bid  with  so  much  facility  j  for  they  aate 
generally  granted  as  a  m^itter  of  course.  But  even 
supposing  it  could  be  shown  that  the  law  was  otherwise^ 
I  sboidd  diink  it  fiir  too  dangerous  a  measure  to  decide 
now  for  the  first  time,  on  a  petition  in  bankruptcy, 
agttnst  the  validity  of  such  a  purchase,  when  the  de- 
cision nught  have  the  effect  of  shaking  so  many  titles 
tbreug^out  the  kingdom.  This  petition,  as  it  appears  to 
nMi  ie  altogcrther  irregular  in  the  relief  it  prays.  The 
asMgnees  pifay  the  Court  to  resoinfd  the  sale.  But  are 
thcs^e  any  eases  that  furnish  an  authority  for  such  a 

(«)  Ses  £«jMrte  iSinttA,  a  Dm.  &  Chit  so. 
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1833.  prayer  against  a  mortgagee,  under  similar  circomstanoea? 
Kxrarte  I^  ^^^  ^^^  follow,  that  the  Court  would  rescind  the  sale, 
and  another.  ®^^°  ^^^  ^^  satisfied  that  the  mortgagee  had  acted  im- 
properly, in  purchasing  the  property  without  an  order 
of  the  Court.  For  whenever  the  Court  does  interfere 
in  a  matter  of  this  kind,  between  a  trustee  and  the 
cestui  que  trust  or  in  the  case  of  an  assignee  or  soli- 
citor, the  sale  is  never  set  aside  in  the  first  instance ; 
but  the  property  is  ordered  to  be  resold,  and  the  first 
purchaser  is  held  to  his  bargain,  unless  a  better  price  is 
obtained  at  the  second  sale.  This  is  a  strong  circum- 
stance against  any  rescinding  of  the  contract  in  the 
present  instance.  In  this  case,  however,  I  think  it 
very  doubtful  whether  we  could  order  a  re-sale.  All 
the  assignees  could  do  would  be  to  rescind  the  order ; 
but  that  beingyWitc/fi^  officio^  such  a  proceeding  would 
be  nugatory;  and  the  order  could  not  be  revived 
against  the  mortgagee. 

The  prayer  of  the  petition,  I  perceive,  is  in  the  alter* 
native,  that  the  contract  for  purchasing  be  rescinded, 
or  that  the  assignees  may  be  let  in  to  redeem.  But 
this  Court  has  no  more  power  to  order  the  redemption 
of  a  mortgage,  than  it  has  to  decide  a  question  of  cri- 
minal law.  If  the  mortgagee  should  come  here  to 
compel  the  assignees  to  convey  to  him,  then  indeed  it 
might  be  a  question,  whether  the'  circumstance  of  his 
having  bought  the  property,  without  the  previous  sane* 
tion  of  the  Court,  could  be  set  up  by  the  assignees  as 
a  defence.  But  the  present  petition,  which  amounts 
to  an  application  that  the  contract  of  purchase  should 
be  delivered  up  to  the  assignees,  is  clearly  not  sus« 
tainable.  If  there  is  such  a  rule  understood  in  the 
profession,  that  a  mortgagee,  before  he  purchases  the 
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mortgaged  property,  should  apply  for  permission  of       183S. 
the  Court,  oiur  decision  in  this  case  is  not  intended  to      ex  pute 
impugn  that  rule.    No  doubt,  the  practice  is  for  a    ^^  another, 
mortgagee  to  obtain  such  previous  order;  and  I  do 
not  mean  to  deny  the  prudence  or  propriety  of  this 
practice.    All  that  is  necessary  to  decide  upon  this 
petition  is,  that  the  circumstances  of  the  case  do  not 
warrant  us  in  rescinding  the  contract  of  purchase  en- 
tered into  by  the  mortgagee,  and  consequently  that  this 
petition  must  be  dismissed. 

Erskine,  C.  J. — ^The  proper  way  of  settling  this 
matter  would  be  for  the  assignees  to  take  back  the 
estate,  and  pay  the  mortgagee  the  amount  of  the 
principal,  interest,  and  costs,  the  costs  of  this  appli- 
cation forming  part  of  those  costs. 

Petition  dismbsed — costs  reserved. 


(a)  And  tee  ExparU  P$dder,  po$t;  Ex  parte  Manh,  1  Madd.  14S; 
£c  fMirte  Du  Kane,  Buck,  18.  But  see  Wetb  v.  Rarke,  2  Sch.  &  Lef.  661, 
where  Lord  Redetdale  says,  that  "  the  Courts  view  transactions  of  this 
nature  between  mortgagor  and  mortgagee  with  considerable  jealousy,  and 
will  set  aside  sales  of  the  equity  of  redemption,  where  by  the  influence  of 
his  incumbrance  the  mortgagee  has  purchased  for  less  than  others  would 
have  given,  and  there  weie  circumstances  of  misconduct  in  his  obtaining 
the  purchase.*'  See  also  1  Madd.  148,  note ;  Ex  parte  Hedgion,  1  G.  & 
J.  12,  As  to  the  oosis  of  the  applieatieni  see  Ex  parte  Rebmaan,  Mont. 
&  M.  261 :  Ex  parte  Say,  1  Dea.  &  Chit.  32)  JBvpefCe  Wmme^  id.  489. 
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Ex  parte  William  FuLLEft,  Thomas  Wood,  and  Johk 
^SSTlC'         HtiLLMAKK.— In  the  matter  of  TfloMAs  Ft/LLEft  the 

elder,  Thomas  Fuller  the  younger,  and  William 
Fuller. 

wAnLffuT*  '^^I^  ^^  ^  petition  of  assignees  to  expunge  a  proof, 
pimt  hifl  debt   under  the  following  circumstances. 

under  two  lepa-  ^ 

nte  estates,  after      Thomos  FuUer  the  elder,  who  carried  on  the  busi- 

which  the  joint 

tnd  leperate      ness  of  currier  and  leather  cutter,  in  1816  admitted  his 

estates  are  con- 
solidated:  Held,  son,  Thomiu  Fuller  the  younger,  as  a  partner  in  his 

is  nevertheless    business ;  and  they  subsequently  in  18S7  took  William 
both  his  proofrT  F^^U^  iuto  partnership,  and  they  aU  continued  to  carry 

on  the  business  until  the  19th  of  April  1833,  when  a 
fiat  issued  against  them,  under  which  they  were  de- 
ckred  bankrupts.  On  the  Sd  August  1833,  I^mmu 
Markwick  proved  under  the  separate  estate  of  Thomas 
Fuller  the  elder,  and  also  of  Thomas  Fuller  the  younger, 
for  1803/.  4«.  (exclusive  of  interest,)  on  a  joint  and 
several  bond  dated  April  5th  1826^  and  entered  into  by 
Thomas  jFUZir  th#  dder,  Thomas  Ftdler  the  yoooger, 
and  one  Edwin  Hammond  Fuller.  It  was  afterwards 
ascertainedt,  that  the  accomts  and  affairs  of  the  three 
iModiniplB/  wli0  Imi  traded  undef  Aree  separate  flrvM, 
were  so  codfused  and  complicated,  that  it  was  impossi- 
ble to  keep  them  separate;  and  ao  order  was  accordingly 
Mide,  on  ihe  lOtb  Deeembef  I8S3,  to  cossolidate  the 
joint  and  separate  estates.  On  the  19th  of  April  1833^ 
a  dividend  of  Is.  6d.  in  the  pound  was  declared,  and 
Thomas  Markwick  claimed  a  dividend  upon  each  of 
hb  two  proofs  of  1803/.  4«. 

AppUcation  was  afterwards  made  to  the  Commis- 
sioners to  expunge  one  of  these  proofs,  on  the  ground 
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of  Ihe  two  estates  being  oMMolidated}  but  the  Conume-       1SSS« 
aioners  were  of  opinion^  that  the  case  presented  such  a      ^[^^ 
degree  of  doubt  and  difficulty  in  point  of  laW|  as  ren-     ,£t^K^ 
dered  it  improper  in  them  to  strike  out  or  ledtiee  a 
debt  already  admitted  to  proof;  and  recommended  en 
application  by  the  assignees  to  the  Court  of  Review* 

The  petition  accordin^y  prayed,  that  one  of  the 
proofs  might  be  expungedi  and  that  Mr*  MarhcuA 
might  pay  the  costs. 

Mr.  £oe  appeared  in  support  of  the  petition^  If 
the  estates  had  not  been  consolidated,  Mr.  Markwickp 
as  the  joint  and  separate  creditor  of  the  two  bankrupts, 
would  have  been  entitled  to  have  proved  the  bond  debt 
against  the  joint  estate  of  the  two,  or  against  the  sepa- 
rate estate  of  each;  though  he  could  not,  of  course^ 
have  proved  agamst  both  the  joint  and  separate  estates ; 
Hx  parte  Bevan  (a),  and  £x  parte  Husbands  (&)•  But 
after  the  order  made  for  the  consolidation  of  the  estates^ 
he  is  not  entitled  to  this  double  proof  against  the  two 
separate  estates :  lor,  each  separate  estate  being  now 
brought  into  one  common  fund,  he  will  obtain  the  sane 
benefit  by  one  proof,  as  he  would  have  had  if  the  estates 
had  been  kept  distinct,  and  his  proof  had  been  retained, 
against  each  estate.  The  order  for  the  consolidation, 
of  the  estates  is  made,  on  the  ^ound  of  its  being  for 
the  benefit  of  all  the  creditors ;  and  so  long  as  it  re- 
mains unresdnded,  each  creditor  must  abide  by  i^  and 
Mr.  Markwick  therefore  is  entitled  to  dividends  on  only 
one  of  the  proofe  for  1803?.  4tf.  The  plurality  of 
proofs  supposes  a  plurality  of  estates;  and  notwith^ 

(a)  9  Ves.  223,  and  10  Ves.  107,  upon  appeal 

(b)  2  O.  &  J.  4 ;  S.  C.  5  Mad.  419. 
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1S5S.  iteikling  a  debt  may  be  seemed  bj  a  diarge  oa  two 
EiMwte  estates,  yet  when  these  estates  aie  consoKdatpd,  as 
I^^i^  there  is  then  but  one  estate,  there  is  no  more  reason  finr 
doubling  the  proof  than  the  amount  of  the  diarge. 
The  order  of  consolidation  was  intended  to  furnish  a 
more  convenient  mode  of  distributing  the  estates,  and 
ought  not  to  place  Mr.  Markunck  in  a  better  atuation, 
than  he  would  have  been  in  if  no  such  order  had  been 
made* 

Mr.  SwansUm,  who  appeared  to  support  the  proo^ 
was  not  called  on  to  argue  the  case. 

The  Court  thought,  that  although  the  order  for 
consolidation  had  materially  altered  the  fiind,  yet  it  was 
only  intended  to  afford  a  more  conyenient  mode  of 
administering  the  assets,  and  could  not  aflfect  the  rights 
of  parties  on  their  previous  proofs.  If  there  had  been 
no  consolidation  of  the  estates,  dividends  would  of 
course  have  been  only  paid  to  Mr.  Marhwick  to  the 
amount  of  one  of  the  sums  proved;  and  it  does  not 
follow,  therefore,  that  he  will  be  placed  in  a  better 
situation  by  the  consolidation  of  the  estates ;  on  the 
contrary,  he  may  be  placed  in  a  worse  situation,  if 
many  joint  creditors  come  in  to  avail  themselves  of  the 
order  for  consolidation* 

Petition  dismissed;  costs  of  both  parties  out  of 
the  estate,  in  consequence  of  the  doubts  of  the 
Commissioners. 
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1833. 

Ex  parte  Charles  Hancock  and  Mary  Ann  Han-    Southampum 
COCK,  InfantSi  by  William  Hancock^  their  next      D^e.yi. 
friend. — In  the  matter  of  William  Gilburd. 

This  was  a  petition  for  leave  to  enter  a  claim  on  the  7^"  *H  , 

^  bankrupt  had 

proceedings,  under  the  following  circumstances: —  ^^^  ordered 

...  to  pay  a  mm 

John  Gilburd f  deceased,  by  his  will  left  all  his  pro*  into  Court  in  a 

rait  in  Chancery 

perty  to  his  wife  for  life ;  and  after  her  death  he  devised  against  him, 
the  same  to  his  son  William  Gilburd^  and  the  peti-  Sme  dFhia 
tioner  William  Hancock^  in  trust  to  sell  it  and  divide  ,^  oi^d  ^ 
the  proceeds  amongst  his  children.    The  testator  was  ^  ^^1^^^ 
dead,  as  weU  aa  aU  his  daughters,  except  the  petitioner  *^<^ 
Mary  Ann,  who  had  married  Charles  Hancoich.    In  «>tered  for  that 

*'  sum  on  behalf 

August  18SS  the  petitioners,  by  their  next  friend,  filed  ^^^  piuntiff 

in  the  suit,  and 

a  bill  in  Chancery  against  William  Gilburd  and  others,  that  the  divi- 
to  establish  the  will;  and  it  being  admitted  by  Wiltiam  sum  should  be 
Gilburd  in  his  answer,  that  he  had  the  sum  of  5962. 1&.  SourTof  Chan- 
in  his  hands,  it  was  ordered,  in  January  18S3,  that  he  ^^2[sd  in  ^ 
should  pay  that  sum  into  the  bank,  to  the  account  of  A^^ounti^. 
the  plaintiffs  in  the  cause.   An  attachment  subsequently  ^^^^^ 
issued  against  him  to  enforce  his  obedience  to  this 
order,  but  he  was  not  taken  on  the  attachment.    On 
the  hearing  of  the  cause  before  the  Master  of  the  Rolls 
in  June  1833,  a  decree  was  made  establishing  the  will, 
by  which  the  usual  reference  to  the  Master  was  directed 
to  take  the  account,  and  William  Gilburd  was  again 
ordered  to  pay  the  596/.  12s.  into  Court. 

On  the  4th  August  1833,  a  fiat  issued  against 
William  Gilburd;  upon  which  the  petitioners,  in  No- 
vember 1838,  filed  a  bill  of  revivor  against  the  assignees, 
praying  that  a  suflicient  sum  might  be  set  apart  firom 
the  ftmds  of  the  bankrupt's  estate,  to  answer  what  should 
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appear  due  fimn  liini,  <m  taking  tbe  accomits  directed 
^mn$  ^7  ^  decree.  To  diiB  bill  tbe  aasigneea  bad  not  jet 
StmSSm.  ^PP^^^'^  ^  pu^  ^  ^^^  answer.  A  dividend  meeting 
under  tbe  fiat  being  adyertised  for  tbe  1st  February 
next,  tbe  petitioners  were  apprebenrire  tbat  tbe  wbole 
of  the  bankmpt^s  estate  wodd  be  tiien  divided  ammg 
tbe  creditors^  unless  tbe  asrfgnees  were  rsirtFsined  from 
doing  so  bjr  the  order  of  tbis  Court. 

Tbe  petition  prayed,  tberefore,  tiiat  a  ckim  m^t 
be  entered  by  tbe  petitioners  for  tbe  596/.  12s.,  without 
prcjudioe  to  their  right  to  proceed  with  tiie  suit;  and 
ibat  the  assignees  might  be  ordered  to  pay  into  tiie 
Bank  of  Engknd,  to  die  credit  of  the  Accountant  Oe- 
nerali  In  trust  in  the  original  cause,  or  in  the  matter  of 
this  petition,  a  sum  sufficient  to  pay  tiie  dividend  upon 
tiiftt  sum;  and  also  to  set  apart  a  sufficient  sura  to 
answer  such  fiirtiier  demands,  upon  taking  the  account 
directed  by  the  decree,  as  should  appear  due  from  the 
baidcropt  to  the  petitioners. 

to 

Mr.  Swamtcn^  in  support  of  tiie  petition,  referred  to 
tbe  ease  of  Ex  parte  Fardm  (a),  which  came  before 
tills  Court  on  tbe  7th  June  last,  and  in  which  a  claim 
was  permitted  to  be  entered  under  similar  circum- 
stances. He  contended,  also,  that  the  costs  of  this 
petition  should  be  ordered  to  be  costs  in  tbe  cause,  as 
wai  done  in  Ex  parte  Farden ;  for  that,  as  the  peti^ 
tioners  were  brought  here  by  tiie  default  of  the  bank- 
rupt, tiie  costs  ought  to  come  either  out  of  the  fund 
administered  in  equity,  or  the  fund  administered  in 
bankruptcy,  it  being  contrary  to  justice,  that  the  peti- 
tioners should  bear  the  costs  of  this  proceeding, 

(a)  See  anu,  p.  479. 
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)fr»  B0ih§Uy  fev  the  astigiiQefy  aonttntofl  to  a  daim 
being  mterad  for  iho  500/.  iS#.^  but  objooted  to  At 
applieatioii  for  eotti. 

The  Court  said,  that  the  assigness  in  this  case  were 
as  innocent  parties,  as  the  cestui  que  trusts.  Where 
a  party  came  to  ask  a  favour  of  the  Court| .  he  always 
paid  his  own  costs,  and  generany  those  of  other  parties 
in  addition,  and  that  the  drder  made  as  to  the  costs  in 
Ex  parte  Farden  must  have  been  by  agreement  be^ 
tween  the  parties. 

Ordftedi  that  a  claim  for  tb^  Sm*  Ifk.  bf  tn- 
tared  on  behalf  of  the  petitioners;  and  that  all 
dividtnda  on  that  sum  be  paid  into  tbe  Court  of 
Cbaneery*  and  invested  bi  tbe  name,  of  tbe 
Aooountant^G^neral,  to  tbe  credit  of  tbe  suit 
generally*  This  order  to  be  entered  with  tbfi 
Registrar  of  that  Court,  if  it  shall  think  fit, 
£ach  party  to  pay  their  own  costs. 


liM. 


Hamo*cs 


£x  perte  Jo9V  JovBs,  Esq,  and  oftersr'^ln  the  mal*   Sauihampton 

tmr  of  John  JoKSS.  DeciaifW. 

THE  peHtioners  were  trustees  of  the  Carmarthen  Tuy^^pt, 

who  wu  tn  te* 

Savings'  Bank,  and.  the  object  of  this  petition  was,  to  tuaiyof  a 
be  permitted  to  prove  a  debt  of  7564/.  Qs.  Od.,  which  had  embe&led 
the  Commissioners  had  rejected,  under  the  following  mon^toahigs 
ebcumstances.  ZS^Sb^ln. 

tflMUid  allMsliraiiii  the  ouh-bMb  to  cosotal  tbodcSoMHV  in  hii  «c«9WU;  bat  what  were 
the  pieciae  sums  embezzled,  or  on  what  day  thev  were  taken,  the  trustees  of  the  bank  were  nn- 
able  ta  point  tut.  The  Commissioners  lefused  to  allow  the  treitesa  to  iwete  aninst  the  bank- 
mpt'i  estate,  until  they  prosecuted  the  bankrupt  for  embezzlement ;  upon  which  diey  preferrsd 
five  several  indictments  against  hira,but  fhiled  in  oenvicting  him,  through  their  inability  to  prove 
an  embezzlement  of  any  specific  sum,  according  to  the  requisites  of  the  statute.  Upon  a 
second  application  of  me  trustees  to  prove,  the  Commissieners^refbsed  to  admit  their  proof  for 
any  aviQs  which  were  not  included  in  the  indtctmenti.  Hsi.d.  that  the  trustees,  having  bomd 
fiU  prosecuted  the  indictments  against  the  bankropt,  andnsed  their  best  endeavovit  to  convict 
him  of  tbe  felony,  were  entitled  to  prove  for  the  whole  amount  of  the  sum  which  the  bankrapt 
had  embezzled. 
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ISSS.  The  bankrupt  was  a  grocer  at  Carmarthen,  and  pre- 

Ejj^p^rt*      ^^  ^  ^^  issuing  of  the  fiat  against  him,  (which  was 
utSSin.     on  the  9th  June  183S,)  and  firom  the  time  of  the  esta- 
blishment of  the  savings'  bank,  he  had  been  employed 
by  the  trustees^  in  the  capacity  of  actuary,  and  cashier, 
and  large  sums  of  money  passed  through  his  hands. 
Shortly  before  the  fiat  issued,  the  petitioners  disco- 
yered  that  the  bankrupt  had  not  fiilly  and  truly  ac- 
counted for  various  sums  of  money  which  he  had  received, 
and  there  was  found  a  deficiency  of  7564/.  &.  9c/.,  the 
amount  of  the  proof  which  had  been  tendered  by  the 
petitioners.     The  ordinary  course  of  the  bankrupt's 
employment  was,  to  deposit  all  monies,  which  were  not 
invested  in  government  securities,  in   the  bank  of 
Messrs.  Morris  and  Sons  of  Carmarthen,  who  were  the 
bankers  of  the  institution, — reserving  in  hand  so  much 
as  might  be  sufficient  for  the  purposes  of  paying  the 
monies  applied  for  by  the  depositors,  the  expenses  and 
petty  disbursements  attending  the  carrying  on  of  the 
business  of  the  savings'  bank,  and  the  salary  of  the 
bankrupt.    The  bankrupt,  as  actuary  and  cashier,  had 
the  liberty  of  drawing  upon  Messrs.  MorrU  and  Sons 
for  monies  in  their  hands,  to  be  applied  by  him  to  any 
of  these  purposes ;  and  the  monies  so  drawn  he  ought 
to  have  accounted  for.  by  making  proper  entries  in  his 
cash  account  with  the  savings'  bank.    His  duty  was 
to  receive  aU  sums  paid  in  by  depositors, — ^to  make  en< 
tries  of  such  sums  in  the  day-book  of  the  bank,  to  the 
credit  of  the  depositors,  whose  accounts  were  wholly 
kept  by  himself  in  the  ledger  of  the  bank, — ^and  to 
enter  the  sum  total  of  the  several  sums  received  by 
him  in  any  one  day  in  his  cash  account.    It  was  also 
part  of  hb  duty^  to  pay  the  depositors  all  money  belong- 
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ibg  to.  them  which  they  should  apply  for,  and  to  make  1833. 

entries; of  such  payments  in  the  day-book,  posting  the  eT^o 

same  to  the  debit  of  the  depositors,  and  entering  the  and^oth«re. 
total  of  monies  so  paid  in  one  day  in  his  cash  account. 

4 

The  bankrupt's  custom  was  to  attend  once  a  week,  to 
receive  from  and  pay  money  to  depositors;  when  a 
manager  of  the  bank  likewise  attended,  who  entered  in 
the  manager's  check-book  all  such  receipts  and  pay- 
ments corresponding  with  the'  entries  made  by  the 
bankrupt  in  the  day-books;  and  at  the  close  of  each 
day's  business  the  manager  subscribed  his  name  at  the 
foot  of  the  several  books. 

The  debit-side  of  the  bankrupt's  cash  account  con« 
sisted  of  the  money  drawn  from  the  bank  of  Messrs. 
Morris  and  Sons,  and  of  monies  received  from  the  de-' 
positors  ;  and  the  credit  side  consisted  of  monies  paid^ 
to  depositors, — monies   paid  to  Messrs.  -Morris  and 
Sons, — expenses  and  petty  disbursements  attending  the. 
institution,  including  his  own  salary.    And  the  balance 
between  the  two  sides  of  this  account  ought  to  have* 
shown  the  true  state  of  the  accounts  between  him  and* 
the  bank. '  During  the  time  of  the  bankrupt's  employ- 
ment as  actuary,  the  books  were  altogether  inaccessi-'  ' 
ble  to  any  other  person.     On  the  S2d  May  1882,  false 
entries  and  alterations  were  discovered  in  the  cash  books 
by  a  Mr.  Stacy ^  who  was  one  of  the  managers,  and  • 
the  books  were  immediately  handed  over  to  Mr.  George 
White f  who  was  thenceforth  engaged  to  fill  the  bank- 
rupt's situation  in  the  institution.     Up  to  that  time  the 
books  were,  with  the  exception  of  the  manager's  sig- 
natures, whoUy  in  the  bankrupt's  hand-writing;  and  at ' 
that  time  the  books  only  showed  a  balance  due  from' 
the  bankrupt  of  707/.  8^.  lOd.    But  on  subsequently 

VOL.  III.  o  o 
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1833.        going  through  the  whole  accounts,  a  balance  of  7S6M. 
Bjppurte      9f*9d  appeared  to  be  due  from  the  bankrupt;  there 
aad  odMn.     hebg  scTeral  false  entries  as  to  payments  aiade  by  him, 
and  onisabna  of  seyeral  sums  received  by  him* 

When  the  proof  was  tendered  to  the  Commissioners, 
they  refused  to  admit  it,  till  the  baidLTupt  bad  been 
proseeirted  for  embezalenient ;  and  the  petitioners  ae- 
eordingly,  at  the  last  smnaser  assiaes  for  C«rraartheii» 
preferred  fiye  several  indictments  against  him  for  em* 
beaaling  various  sums  of  money.  The  bankrupt  was 
tried  and  acquitted  on  three  of  the  indiclmentSy  and« 
by  the  recommendation  of  counael^  and  of  the  Court, 
the  remaining  indictments  were  withdrawn.  The  peti- 
tioners alleged,  however,  that  the  indictments  were 
preferred  bon&Jide  with  the  view  of  convicting  the 
bankrupt  of  the  embesalements,  and  that  the  best  evi* 
dence,  which  the  sev^al  cases  would  admit  of,  was 
adduced  on  the  trial*  The  principal  difficulties  in  the 
way  of  obtaining  a  conviction,  were  these : — It  was  dis- 
covered  that  the  bankrupt  had  made  fsaudulent  altm:-» 
ations  in,  and  additions  to,  entries  in  the  day^bodu 
and  manager's  check-books  of  monies  paid  out  to  the 
various  depositors,  to  the  amount  of  6051A  19#«  Id*;  and 
that  he  had  to  the  same  extent,  agreeably  with  such 
fraudulent  alterations  and  additions,  taken  credit  in 
Ins  cash  account,  over  and  above  the  sums  which,  ac» 
cording  to  the  entries  in  the  ledgers,  had  been  actually 
paid  to  the  depositors.  But  no  part  of  this  sum  of 
6051/.  19s.  Id.  could  be  shown  to  consist  of  any  speei* 
fie  sum  or  sums,  in  particular,  received  at  any  time 
within  the  space  of  six  calendar  months;  and  the 
bankrupt  had  (excepting  in  some  few  instances)  ac^ 
counted  in  his  cash  account  for  all  the  monies  which  he 
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had  reoeired  on  account  of  the  sayings'  bank.    The       ISSS. 
amount^  also,  of  any  three  fraudulent  alterations  and      j^Tu^ 
additions  comprised  in  the  sum  of  6051/.  19r.  ItL,  and     J[''^'^ 
occurring  within  a  period  of  nx  calendar  months,  were 
morethancounterbalanced  by  payments,  which  the  bank* 
mpt  had  actually  made  within  the  same  period,  on  ao^ 
count  of  the  savings'  bank.    It  was  therefore  impossible 
to  siipport  the  charge  of  embesndement  against  him« 
according  to  the  requisites  of  the  statute  (a). 

On  the  11th  October  1883,  the  petitioners  being 
prepared  with  office  copies  of  the  records  of  the  indict* 
nients,and  certificatesof  the  bankrupt's  acquittal,  applied 
to  proye  under  the  fiat  for  the  sum  of  7564/.  3«.  94i>  the 
amount  of  the  deficiency  found  to  be  due  firom  the 
bankrupt;  but  the  Commissioners  refused  to  receive 
evidence  as  to  any  sums  forming  part  of  the  7564/.  3s.  9d., 
which  were  not  included  in  the  indictments,  and  ad* 
ndtted  the  petitioners  to  prove  only  for  the  sum  of  870/if 
and  that  conditionally. 

Of  the  specific  sums  charged  in  the  indictments,  the 
Commissioners,  after  having  taken  evidence  in  relation 

(a)  7  &  8  do.  4.  c.  29.  By  the  47th  section  of  which  statute  it  it  enacted, 
tk»t  if  any  cl«rk  or  servant,  or  any  penon  employed  tot  the  poipoie,  or  m 
the  capacity  of  a  cleifc  or  servant,  shall  by  virtue  of  such  employnant 
receive  or  take  into  his  possession  any  chattel,  money,  or  valuable  security, 
for  or  in  the  name,  or  on  the  account  of  his  master,  and  shall  fraudulently 
Tf^^f**^  tba  aama»  or  any  part  thereof,  eveiy  such  offender  shall  be 
deemed  to  have  feloniously  stolen  the  same  from  his  master,  although  such 
chattel,  money,  or  security,  was  not  received  into  the  possession  of  such 
master  otherwise  than  by  the  actual  possession  of  his  clerk,  servant,  or  other 
paiion  to  employed."  The  ponishme&t  for  the  offence  is  transpoitation  not 
exceeding  fourteen  years,  or  imprisonment  not  exceeding  three  years,  with  or 
without  whipping.  And  by  section  48,  the  prosecutor  may  charge  in  the 
iadietnent,  and  proceed  against  the  oflbnder  for  any  number  of  distinct  acta 
of  embeolement,  not  exceeding  three,  which  may  have  been  committed  by 
him  against  the  same  master,  within  the  space  of  six  calendar  months  from 
the  first  to  the  last  of  such  acts.    And  see  further  2  Dea.  Crim.  L.  776. 

oo2 


and  others.' 
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1833.       to  them/  defihiliTely  rejected:  the  sums  of  S09I.,  100/., 
„ and  71/.  19*.'7rf.       *  '  .       ' 

Ezpvte  • 

Jo!^  The  sum  of  209/.  arose  from  the  fraudulent  entry  of  a 

sum  paid  in  by  a  dei>06itor  on  thie  S6th  November  1828, 
which  was  contained  in  the'day*book,  and  m  the  ma- 
nager's check-book.  In  the  day-book  it  was  proved  to 
be  in  the  hand-writing  of  the  bankrupt,  but  in  the  ma- 
nager's check-book  the  hand-writuig  could  not  be  proved ; 
and  it  was  doubtful  whether  it  was  the  bankrupt's,  or  the 
manager's  for  the  day.  .  The  Commissioners '  therefore 
rejected  the  proof  for  that  sum,  as  it  might'  have  been 
emb^zled  by  the  manager. 

The  sum  of  100/,  constituted  the  amountof  a  fraudu- 
lent addition  to  an  entry,  made  on  the  17th  June  18S9, 
of  a  sum  paid  to  a  depositor,  which  was  contained  in 
one  of  the  day-books  and  the  manager's  «heck-bobk; 
and  alike  difficulty  arising  as  to  the  proof  of  the  hand- 
writing, a  similar  decision  was  come  to  by  the  Com- 
missioners. 

The  sum  of  71/.  19«.  7c/.  consisted  of  a  false  entry, 
made  in  the  same  books  under  the  date  of  28th  March 
18S2,.of  a  sum  to  that  amount,  as  paid  on  that  day  to 
one  .of  the  depositors  of  the  bank;  but  which  had  not 
in  fact  been  paid.  The  entry  in  the'  day-book  was  by 
the  bankrupt,  but  that  in  the  manager's  check-book 
was  in  the  hand-vnriting  of  Mr.  Philips,  one  of  the 
managers  at  that  time.  .  And  although  evidence  was 
offered  to  prove  that  he  was  imposed  upon  by  the 
bankrupt,  the  Commissioners  rejected  the  proof,  on 
the  ground  that  as  the  manager  had  in  his  own  hand-' 
writiqg  debited  the  depositor,  the  petitioners  were  con- 
cluded by  such  entry.  The  bankrupt  was  then  called ' 
in  and  examined  as  to  these  parts  of  the  transaction ; 
but  on  the  question  being  put  as  to  when,  and  by 
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wfaom^  the  alterations. were  made,  he  refused  to  answer,        1835.' 
lest  he  should  thereby  criminate,  himself.*  £z>iArte 

.    At  an  adJQumed  meeting  of  the  Commissioners  on     ^fld^l^n. 
the  S3d  October  last,  the  solicitors  to  the.  assignees 
produced  to  the  Commissioners  five  several;  copies  of 
accounts  filed  by  the  trustees  of  the  Savings'  Bank  in 
the  National  Debt  Office,  in  order  to  show  the  amount 
of.  monies  received  and  paid  at  the  bank  from  and  to 
the  depositors  in  the  several  years  to  which  the  aiccoiints 
respectively  applied.    The  .'solicitor  for  the  petitioners 
objected  to  the  reception  of  these  copies  in  evidence! 
on  the  ground  that  they  .were  secondary  evidence  only ; 
and  also  upon  the  ground,  that  the  accounts  therein 
comprised  purported  to  be  accounts  between  the  trus- 
tees of  the  bank  and  the.  depositors,  and  not  accounts 
as  between,  the  trustees. and  the  bankrupt.  The  ob- 
jection, however,  was  overruled  by  the  Commissioners, 
and; the  papers  were  admitted  by  them  as  evidence 
against  the  petitioners*  right  of,  proof.  .  At .  another 
adjourned  meeting  on  the  28th  October  last,  die  peti- 
tioners were  required  to  show,  that  the  sum  of  870/., 
which  had  been  conditionally  admitted  in  proof,  by  the 
Commissioners,  was  not  included  in  some  one  or  more 
of  the  accounts,  of  which. copies  had  been  previously 
received  in  evidence  by  the  Commissioners;  the  Com- 
missioners holding,  that  in  the  absence  of  evidence  to 
this  effect,'  the  presumption  arose,  that  such'  accounts 
contained  full  and'correct' statements 'of  the  monies 
which  had  been  received  from  and  ptdd  to  the  deposi- 
tors of  the  bdnk,— and  that  consequently  the  trustees 
were  thereby  prim&  facie  concluded .  from  saying  that 
any.  portion  of  such,  monies. had  not  .been,  properly 
applied  or  accounted  -  for '  by.  the.  bankrupt. ":  It  was 
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IS9S.  again  objected,  on  behalf  of  the  petitioners,  that  such 
Bxparto  accounts  could  only  operate  (if  at  all)  as  between  the 
and  oc^  trastees  of  the  bank  and  the  depositors^  and  were  in 
no  respect  binding  aa  between  the  tmstees  and  the 
bankrupt;  and  it  was  also  urged  to  the  CommiscioiierBi 
tfiat  it  would  be  impossible  to  prove  by  detailed  evi** 
dence  what  they  required,  with  reference  to  die  sum  of 
870L,  witliout  at  the  same  time  going  tihrongh  evidence 
in  detail  as  to  the  difierent  sums  comprised  in  the 
amount  of  the  debt  claimed  by  the  petitioners,  and  not 
included  in  the  indictments;  which  evidence  the  Com- 
missioners refused  to  receive,  before  the  petttionera' 
witnesses  had  returned  home  to  Carmarthen.  The 
petitioners'  solicitor  also  then  produced  to  the  Com* 
misfiioners  a  book  containing  the  account  between  die 
bankrupt  and  the  savings'  bank,  by  which  aeoount  it 
plainly  appeared  that  there  vras  due  to  die  petitionem 
from  the  bankrupt,  as  the  actuary  of  the  bank,  a 
balance  of  7564/.  Ss.  9d. ;  and  the  solicitor  drew  the 
attention  of  die  Commissioners  to  the  previous  exami- 
nation before  them  of  a  Mr.  fVhite^  who  had  made  up 
die  account;  but  the  Commissioners  finally  decided, 
that  the  petitioners  had  not  made  out  a  sufficient  case 
to  entitle  them  to  the  proof  of  any  debt  whatever. 

The  accounts,  stated  to  have  been  rendered  by  the 
petitioners  to  the  commissioners  of  die  national  debt, 
were  made  up  and  stated  1^  the  bankrupt  frdm  the 
accounts  kept  by  him,  and  virere  afWwards  signed  by 
the  trustees  or  managers  of  the  savings'  baiJc,  on  die 
application  of  the  bankrupt,  before  they  had  any  reaaoA 
to  doubt  the  accuracy  of  the  accounts,  or  to  suspect  liie 
fraud  or  didionesty  of  die  bankrupt.  The  petMoners 
diorefore  submitted,  diat  the  production  of  copies  of 
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diese  Bocounts  was  not  conclusive  or  binding  against       1883. 
tbem.    The  petidoners  also  submitted,  that  the  Com*       £«  parts 
BUflsionen  ought  not  to  have  required  them  to  give  any     ^^  othen. 
evidence  irfien^  and  by  whom,  the  alterations  in  the 
books  were  made ;  it  being  unnecessary  for  the  petih 
tionen  to  do  more  in  support  of  the  proof^  than  to 
draw  the  actual  balance  of  the  bankrupt's  cash  account 
with  them  as  trustees  of  the  bank. 

The  petitioners  therefore  prayed,  that  they  mi^t 
be  ordered  to  stand  as  creditors  of  the  bankrupt 
tor  die  sum  of  7564^  3s.  9cl.;  or  that  they  might 
be  at  liberty,  at  the  expense  of  the  bankrupt's  estate, 
to  go  again  before  the  Commissioners  in  support  of 
tiieir  proof,  and  that  the  Gnnmissioners  might  be 
ordered  to  receive  evidence  of  the  full  amount  of 
tine  petitioners'  claim,  without  restricting  the  amount 
to  the  aums  whidii  the  bankrupt  stood  charged  by 
the  indictments  with  having  embeczled;  and  that 
the  Commissioners  might  also  be  ordered  to  receive 
evidence  in  support  of  the  proof,  without  compel- 
liilg  the  petitioners  to  prove  by  whomi  and  when, 
the  alterations  in  the  books  were  made;  and  that  they 
might  likewise  be  ordered  to  admit  the  proof  for  such 
a  sum,  as  should  appear  upon  investigation  to  be  the 
balanee  of  cash  due  to  the  petitioners  from  the  bank* 
nipt;  and  that  the  assignees  might  be  ordered  to  pay 
the  costs  of  this  application. 

Mr»  Twissj  and  Mr.  J*  Ruuetl,  for  the  petitioners. 
The  Commissioners  seem  to  have  shut  their  eyes  alto* 
getiier  against  tiie  principle  of  the  law,  as  it  is  laid 
down  in  the  case  of  Siime  v.  Jfara4(£t)#  In  tiiat  case 
A,,  B.  and  C.  were  proprietors  of  stock,  as  trustees,  and 

(a)  6  Barn.  &  C.  551. 
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18S3.        C.y  £).  and  E,  were  partners  as  bankers.     C.  executed 
Ex  parte      &  letter  of  attorney  empowering  D,  and  JS.  to  sell  the 

Toitf  Eft  ^^ 

andothen.     stock,  and  forged  the  signature  o{  A.  and  B.  his  co- 
trustees.    The  stock  was  sold  and  transferred  into  the 
books  of  the  Bank  of  England^  to;  the  credit. of  the 
buyers,  and  the  produce  of  the  stdck.was  paid  Jnto  the 
bank  of  C.,D.  and  E.     C.  was  afterwards  tried  and 
convicted  of  forging  a  similar  instrument  on  other 
parties,  and  was  executed.     Upon  an  issue  directed 
by  the  Lord  Chancellor,  (upon  the  trial  of  which  issue 
it  was  part  of  the  order  that  no  objection  was  to  be 
taken. that  C.  was  a  co-trustee,  and  a  partner  in  the 
banking-house,)  it  was  held,  that  the  money  received 
by  the  banking-house  constituted  a  debt  due  from  the 
banking-house  .  to  the  co-trustees,    A.  and  ^«,  even 
although  it  did  not  appear  that  A.  and  J3.  had  taken 
any  steps  io  indict  C    And  the  case  of  Ex  parte  Bol- 
land  (a)  is  to  the  same  effect.     The  Commissibners 
here,  however,  have  erroneously  thought,  that  unless 
the  .bankrupt  was  convicted  of  the  fraud,  no  right  to 
restitution  would  ensue.     But  the  law,  as  to  restitution, 
is  entirely  confined  to  the  case  of  goods  or  specific 
money  stolen,  and  the  case  of  summary  restitution  in 
Court.    The  21  Hen.  8.  c.  11.  provides,  that  if  a  felon 
hereafter  do  rob  or  take  away  any  money,  goods,  or 
chattels,  from  any  of  the  king's  subjects,'  from  their 
person  or  otherwise,  within  this  realm,  and  thereof  be 
indicted  and  found  guilty  thereof,  or  otherwise  attainted 
by  reason  of  evidence  given  by  the  party  so  robbed,  or 
the  owner  of  the  money,  goods,  or  chattels^  or  by  any 
other  by  their  procurement,  the  party  so  robbed,  or  the 
owner,  shall  be  restored  to  his  property  by  writ  of 

(u)  MoDt.  iSc  M.  315. 
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restitution  (a).  If.  the  .petitioners  were  applying  in  IS33. 
this  case  for  the  mere  restitution  of  goods^  they. would,  ExMrte 
of  course,  have  no  right  to  restitution  until  they  had  J[*''2'„ 
convicted  thcf  party.  But  the  present  case  is.  very  dif* 
ferent ;  for  we  show  an  impossibility,  quite  as  strong  as 
was  shown  in  the  case  of  Stone  v.  Marsh,  o{  being  able 
to  convict  the  bankrupt  of  the  felony.  -  *We  have  also 
indicted  the  bankrupt,  bondjide,  as  .to  part  of.  the  debt, 
and  have  failed  by  reason  of  the  difficulties  of  the  case. 
The  rule,  that  a  party  injured  by  a  felonbus  act  cannot 
sue  the  felon,  is  founded  on  principles  of  public  policy. 
The  object  of  it  is  to ;  secure -the  punishment  of  of- 
fenders. Butif  the  offender  has  been  already  brought 
to  trial,  and  he  has  been  banajide  acquitted,  and  the 
reasonable  improbability  of  conviction  is  also  shown, 
the  case  then  does  not  fall  within  the  reasons  on  which 
the  rule  is  founded,  according  to  the  well  known 
maxim  "cessante  ratione  cessai  et  ipsa- lex  "-^  The 
civil  remedy  against  the -.felon;  is  not  merged  in  the 
felony,  but: is  suspended . merely  until  the  party  has 

(a)  TBe  21  Hen.  8.  c.  II.,  which  extended  only  to  a/e&miouf  taking,  is 
repealed  by  the  7  &  8  Geo,  4.  c.  27.  And  the  law  on  this  subject  is  now 
remodelled  by  7  &  8  Geo.  4;  c.  29.  s.  57.,  which  enacts,  that  if  any  person 
guilty  of  any  feUmy  or  mtdetMonor,  in  stealing,  taking,  obtaining,  or  con- 
verting, or  in  kiiowingly  receiving  any  property  whatsoever,  shall  be  indicted 
for  any  such  ofience  by  or  on  the  behalf  of  the  owner  of  the  property,  or  his 
executor  or  administrator,  and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representatives.  And  the  Court,  before 
which  any-  person  shall  be  so  convicted,  shall  have  powet  to  award,  from 
time  to  time,  writs  of  restitution  for  the  property,  or  to  order  the  restitution 
thereof  in  a  summary  way ;  with  the  exception,  however,  of  any  valuable 
security  bend  'fide  .  paid  or.  discharged,  or  negotiable  securities  bond  fide 
transferred,  for  a  just  and  valuable  consideration,  without  notice  or  reasons- 
ble  cause  to  suspect  that  the  same  had4>y  any  felony  or  mitdemeaner  been 
slolen,  taken,  obtained,  or  converted.  And  s^' farther,  2  0eat.  Cnsh,  L. 
1108. 
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18M.       been  tried  for  ^  felony;  and  if  diefe  are  two  charges 
£xpvte      ^  felony  prodsdiy  {nmDel  in  all  their  oixcttmstanees, 

■^yj^^Sri.     ^^^  ^  P^^y  ^^^  ^'^^  ^^  ^  ^'^^  ^'^  acquitted^  aM 
that  the  poUqr  of  the  law  tequkes  is  salisfieds  and  the 

party  aggrievod  is  not  bound  to  go  through  the  mese 
fenn  of  another  cxpenaife  mode  of  prooeedingi  die 
event  of  whieh  must  be  aonilar  to  the  irst.  The  case 
of  Crosiff  V.  Latvia)  (whieh  first  eataUished  tUs 
princ^,  and  has  been  followed  ever  since)  has  laid  it 
dofnii  that  if  a  felon  be  pardoned  after  conviction^  or 
ev«n  if  he  be  bom&fide  acquitted^  the  owner  may  bring 
an  action  of  teespass,  or  trover,  against  him  to  recover 
damages  i  fer  the  civU  r^t  was  not  merged  in  the 
public  injury^  but  only  swspcnded  tiH  the  profiooiiiion 
WAS  condoded. 

It  is  admittedi  diat  if  there  was  any  probability 
ef  a  eoBvietion  on  an  indictOKnt  fer  tibe  felony,  the 
party  robbed  or  defrauded  could  not  bring  trover  fer 
die  restitution  of  the  gocids,  before  he  had  indicted 
the  wroiig-^Loer.  [ErMm,  C.  J.  The  question  h, 
whether  you  can  make  out  the  claim,  without  also  sub- 
stantiating die  felony.]  We  triimit  that  we  can.  The 
whole  transaction  may  be  looked  upon,  as  a  mere  matter 
of  account  between  the  trustees  and  the  bankrupt. 
The  receipt  of  the  money  by  him  was  a  rightftd  act*^ 
an  act  which,  by  virtue  of  his  appointment,  he  was 
entilled  to  do;  and  if  we  piovie  his  receipti  we  need  go 
no  fiirdier  than  call  <m  him  to  account.  If  die  bank- 
rupt, indeed,  had  stolen  a  watch,  the  case  would  then 
have  been  difieroiL  For  diete  the  moment  we  prov^ed 
it  to  be  in  his  possession,  we  should  show  a  case  of 
felonious  taking;  our  claim  against  him  would  be 
founded  in  felony,  and  our  civil  remedy  would  be 

(d)  12  £ut,  409. 
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merged  to  the  dine*  [Etikmey  C  J.  There  die  ptm^  198$. 
ctpk  of  public  policy  would  ckeriy  apply^  and  I  think  Skyuti 
the  distiiictioii  you  take  is  oorrectly  drawn.]  Then,  »i  , 
the  case  before  die  Court>  unless  we  could  have  ehowti 
a  distinct  receipt  of «  sum  of  money >  Mid  a  fraudulefil 
embeiBszlement  of  diat  identical  sum^  we  could  not  fiUo» 
Deed  in  the  indictment.  And  the  bankrupt,  moreover, 
wouH,  from  the  atate  of  the  bo<dc6>  have  been  able  at 
once  to  rebut  any  diai^  of  embeadement,  by  showing 
payments  made  by  him  to  a  larger  amount  tiiaft  the 
sum  which  he  was  indicted  for  embeaating;  so  that  ft 
comes  to  nothing  more  or  less,  ihaa  a  caae  of  aooount 
[Sir  O.  Rose.  The  Commissioiiers  eertainiy  ought 
not  to  have  refused  the  admission  of  the  proo^  under 
one  general  and  sweeping  objection,  that  there  was 
^k>ny  in  the  case.  AH  diey  could  have  objected  to 
was,  that  particular  items  were  connected  milk  fok^- 
nious  takings,  treating  each  as  a  distinct  case  of  bnv 
ceny.]  And  it  would  be  morally  impossible  for  us  to 
establish  any  one  of  those  cases.  [Sir  O.  Rase.  Agidn, 
could  the  bankrupt  plead  his  own  felony  in  bar  to  this 
demand!  For  it  is  one  thing,  whether  a  daim  can  be 
set  up  founded  on  a  felonious  act, — and  quite  a  different 
one,  whether  a  claim  can  be  rebutted  by  a  party  plead-^ 
ing  himself  a  felon.]  Such  a  plea,  we  subnSt,  would 
be  clearly  bad ;  because,  in  order  to  prove  it,  he  would 
be  bound  to  connct  himself,  which  by  the  law  of  the 
land  no  man  can  be  called  upon  to  do.  In  the  case  of 
Stone  T.  Marsh  {a\  which  has  been  already  citedj 
Lord  Tenterden,  in  deltveiing  the  judgment  of  the 
Court,  thus  expresses  himself:  ^  Can  the  house  (the 
banking  firm  of  Marsh,  Stacy  &  Co.)  set  up  this  felony 

(a)  e  Barn,  k  C.  M4. 
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18SS.       86  an  answer,  to  the;  plaintiflrs  claim?.    In  general,  a 
^^      man  camiot  defend  himself  against  a  demand,  by  show- 

aad^otim  ^S  ^^  ^  P^^  ^^^  ^  arose  out  of  his  miscondnct, 
according  to  the  maximy  Nemo.aUegans.  suam  turpUu' 
dinem  est  aiuUendus.  There  is  indeed  another  rule  of 
the  law  of  England,  viz.  that  a  man  shall  not  be  allowed 
to  make  a  felony  the  foundation  of  a  civil  action,' — ^not 
that'  he  shall  not  maintain  a  civil  action,  to  .recover 
from  a  third,  and  imiocent  person  that  which  has  been 
feloniously  taken  from  him, — ^for  this  he  may  do,  if  there 
has  not  been  a  sale  in  market  overt, — but  that  he  shall 
not  sue. the  felon ;  and  it  may  be  admitted,  that  he  shall 
not  sue  others  together  with  the  felon,  in  a  proceeding 
to  which  the  felon  is  a  necessary  party,  and  wherein 
his  claim  appears,  by  his  own  showing,  to  be  founded 
on  the.  felony  of  the  defendant ;  Gibson  r.  Minet(a)* 
This  is  the  whole  extent  of  the  rule.  The  rule  is 
founded  on  a  principle  of  public  policy;  and  where  the 
public  policy  ceases  to  operate,  the  rule  shall  cease 
also.*' — '/  Now  public  policy  •  requires  that  offenders 
against. the  law  shall  be  brought  to  justice;  and  for 
that  reason,  a  man  is  not  permitted  to  abstain  from 
prosecuting  an  offender,  by  receiving  back  stolen  pro- 
perty, or  any  equivalent  or  composition  for  a  felony, 
without  suit,  and,  of  course,  cannot  be  allowed  to  main^ 
tain  a  suit  for  that  purpose.  But  it  is  not  contended 
that  any  such  policy  or  rule  is  applicable  to  the  present 
case;  the  offender  has  suffered  the  extreme  sentence 
of  the  law  for  another  offence  of  the  same  kind.  It 
does  not  appear,  that  the  plaintiffs  had  any  knowledge 

m 

of  the  particular  foigery  mentioned  in  this  ^ase,  at 
such  time  as  mij^.haye  enabled  them  to  bring  the 

(a)  1  H.  fila.  612. 
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offetider  to  jbsttee  bodner;  or  even  if  theyibad  been       ISSS. 
acquainted  .wjth  :tbe  &ct  of  fprgei^,  that  they  could;      ^Z^ 
in  ignorance  of  the  place  :of  the,  forgery,  and  of .  the      A^^»^ 
means  by.whibh  the  ^forged  instrument  was  placed  in 
the  Bank  of  England,  have  instituted  a' prosecution 
with  success."    This  Judgment. of  Lord. T^nsimfeit  is 
decisive  of  thcquestion; now '.before  this.Court.    We 
have  mdicted  the  :ofiender,  and.  have  faUed  in  the  in- 
dictment.upon  the  .merits. .'  [Sir  G.'Jtose.  iln'that  case,- 
also,  there .  were  joint  and  separate,  estates  .to  be  'di- 
vided, '  and .  it  I  was  impossible  *  to  ,  support '  the  claim 
against ;the  joint  estate,  without:  arriving  at  the  conclu- 
sion of  a  felony  having  been  committed  by  one  of  the 
partners.] 

The  Court  then  called  upon 

Mr.  Swamtan,  and  Mr.  Chandlesij  who  appeared 
for  the  assignees.  By  whatever  name  the  bankrupt 
held  his  office  in.  thb  savings'  bank,  there  can  be  no 
doubt  that  Jie  was  a  clerk  in  die  establishment,  and 
that  the  relationship  of  master  and  servant  subsisted. 
That  being  so,  it  follows  that  the  taking  of  this  money 
constitutes  an  act  of  embezadement,  within  the  meaning 
of  the  7  &  '8  Geo.  4.  c.  29.  s.  46. 47. 48  (a).  The 
subject ,  of  the  demand  of  the  trustees  being  wrapped 
up,  as  it  were,  in  a  felony,  cannot  be. made  the  object 
of  a  civil  remedy,  until  the  guilty  party  has  been  pro* 

(a)  See  ante,  p.  529,  for  the  words  of  the  sectioDS  47  and  48.  The  pre- 
vious section,  viz.'  the  46th,' enacts,  that  if  any  clerk  or  servant  shall  steal  any 
chattel,  money,  or  valuable  security  belonging  to/*  or  in  the  possession  or 
power  of  his  master,  he  is  liable  to  transportation  for  fourteen  years,  or  not 
less  than  seven,  or  to  imprisonment  not  exceeding  three  years,  with  or  with- 
out whipping. 
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lM8v  wsoAbA  for  Ae  fekny,  and  pubHe  justice  k  Mtisfied  hy 
bit  eoiifietiaii.  Wheneyer  a  pubfic  duty  interferes 
with  A  pffi?mte  right,  Ae  ptibHc  duty  must  first  be  per- 
formed;  aoootding  to  the  msacim  "  guawh  jus  subfeeH 
0ij9m  dhenfif  r^gU  imnmul  eamnsrreni,  Jtu  d&mm  regis 
freftni  dsiei.*'  It  k  said,  that  the  jNrosectition  foiled, 
heeause  the  trustees  could  not  pro?e  the  precise  tiraes 
wfaeft  iim  bankrupt  actually  to<^  the  different  sums  of 
amwyt  whkh  were  charged  to  be  embesaded  by  him. 
But  here  is  an  instance  to  the  contrary.  On  the  S6th 
Nofember  1806^  there  appears  an  item  of  lt99{.  16^«8)il., 
for  which  the  bankrupt  took  credit,  as  having  paid  a 
anm  to  Aat  amount  cot  of  the  bank.  Now  this  state- 
ment on  the  other  side  is,  that  this  sum  was  altered 
from  the  sum  of  299L  16^.  S^d.  by  the  addition  of  the 
figure  1  before  the  last-mentioned  sum,  so  as  to  make 
it  appear  to  be  1299/.  IBs.  Sj^d.  Does  not  this  altera- 
tfon  of  itself  amount  to  the  commission  of  a  folonyf 

8k  J»  Cross.*^— The  mere  alteration  of  the  figures  is 
not  a  feloiiy;  you  must  prove  where  this  1000/.  came 
fiNND»  and  prove  a  distinct  embeixlement  of  Aat  iden- 
tiealsum* 

EasKiNE,  C  J. — ^The  evidence  which  can  be  brought 
fbrwatd  in  this  case  would  not  establish  a  felony,  within 
tl^  terms  of  the  7  &  8  Geo.  4.  e.  89.  If  you  could 
fix  on  any  particular  sum  received  on  a  particular  day» 
and  show  that  the  bankrupt  had  not  entered  such  sum 
in  the  proper  book,  or  that  he  had  entered  it  folsely, 
then  there  might  be  sufficient  evidence  to  go  before  the 
jury  upon  the  charge  of  embezzlement.  But  as  it  ap- 
pears from  the  facts  of  this  case,  that  all  the  monies 
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ftcemd  cn  the  debtor  tide  of  hk  acocmni  are  eorrtc%  193$. 
entered,  and  the  fidiifieationa  and  additkna  are od  tlie  saivii 
credit  aide*  and  there  k  no  eridenee  to  ahow  tvitfa  ^J!'^^ 
tfaeae  alterationa  took  j^ae^  nof  when  the  monej  was 
enbeaaledt  or  what  tunw  were  tmsBpfnxpnkUA  on  a 
pmrtiemlmr  day,  I  do  not  wee  how  an  mdictment  ooyU 
be  supported  according  to  the  exigency  of  the  itatnte« 
The  statute  requirea  proof  of  the  relataonship  of  maa* 
ter  and  aerrant  between  die  partiea,  that  the  mon^ 
charged  to  be  embeasded  waa  received  on  a  particakr 
day,  and  in  a  certain  eonntyy  that  the  bankrupt  receired 
the  money  in  the  aoope  of  hia  duty  as  a  aenrant,  and 
that  he  afterwards  embezzled  the  identical  sum  so  re* 
ceived  by  him.  To  deal  with  the  instance  put  of  the 
anmoflSSM.  The  bankrupt  ia  charged  with  having  re- 
coved  the  S99JL  hi  1888,  which  was  the  fact  It  la 
then  charged^  that  the  entry  of  this  sum  waa  falsified 
byhinu  ButwAeawaaitso&lsifiedf  PerfaapainlSSO; 
at  which  time  the  whole  amount  would  probably  be 
firand  to  hare  been  fidrly  paid  away  by  him. 


lir  Q.  Roan.— The  whole  question  h^re  seems  to  be, 
whether  the  indictments  against  the  bankrupt  were 
fidrly  and  properly  prosecuted,  without  collusion.  I 
think  there  is  scarcely  sufficient  to  warrant  a  bare  aug* 
gestioa  that  they  were  not  so  prosecuted.  But  take 
it  for  granted  that  the  bankrupt  was  not  properly  in* 
dieted,  we  then  get  back  to  the  question,  how  far  the 
assignees  can  come  here  and  resist  a  daim  against  the 
bankrupt,  which  is  tainted  with  felony  on  his  part,  but 
which  is  not  created,  and  did  not  take  its  rise,  in  the 
act  of  felony.  That  would  certainly  be  an  abstract 
question  for  discussion  before  us.      But  let  me  call 
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1883.  your  attention  to  this'  observation  las  to  the  case  of 
Expute  Stone  V.  Marsh:  the  result  there  was  in  favour  of  the 
nod  otb^n.  claim,  although  the  felonious  act  preceded,  and,  in  fact, 
created  the  debt;  while  here  itls  quite  the  reverse, 
the  debt  having  existed  before  the  commission  of  the 
imputed  crime.  The  difficulties  are  infinitely  too 
great  for  us  to  get  over,  to  establish  a  felony  in  this 
case;  and  I  think  we  are  bound  to  admit  the  proof. 
As  to  the  bankrupt's  alterations  of  the  entries  in  the 
books,  that  is  a  mere  circumstance  as  evidence  of  a 
felonious  intent;  it  is  not  in  itself  a  felony;  and  the 
circumstance  of  his  absconding  is  open  to  the  same  ob* 
servations. 

- ,  Mr.  Stcansfon,  and  Mr. '  Chandka,  in  continuation. 
There  can  be  no  doubt,  that  the  relation  of  master  and 
servant'  subsisted  between  these  parties.  There  ^ is 
some! difficulty  however,  we  admit,  as  to  proving' the' 
precise  time  when  the  felony  was  committed;  but  all  the 
other  difficulties  are  easily  to  be  surmounted;  and  there- 
fore a  further  investigation  is  requisite  by  a  course  of 
criminal  procedure.  Another  very  serious  objection  to 
this  proof  is,  that  all  the' bankrupt's  accounts  appear  to 
have  been  settled  and  signed  by  the  trustees,  so  as  to 
constitute  a  regular  account  stated /and  settled  between' 
the  parties.  This  is  held  to  be  definitive  in  a  Court  of 
Equity;  and  it  is  only  by  surcharging -and  falsifying 
that  account,  that  either  party  would  be  permitted  to  re- 
open it.  But,  independently  of  this  last  objection,  it  is 
submitted  that  the  indictments  might  have  been  prose- 
cuted with  effect.  The  sum  of  755/.,  which  the  bank-' 
rupt  received  from  Messrs.  Aforrt^  and  Son,  but  for- 
which  he  never  gave  any  credit  to  the  institution,  forms  ^ 
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a  clear  act  of  embezzlement.    In  the  case  of  Rex  v.       l^SS* 
HaU{a\  a  clerk  had  received  six  bank  notes  on  his       cx  parte 
master's  account  from  his  master's  debtor,  inpayment     andp^ra. 
of  a  particular  debt,  and  made  a  false  entry  in  his  mas* 
ter's  book,  with  the  fraudulent  intent  of  concealing  the 
payment  of  that  sum,  but  afterwards  paid  over  to  the 
master  the  identical  notes  which  he  received,  applying 
them  in  his  account  to  another  debt  received  by  him 
for  his  master;  and  he  was  held  to  be  guilty  of  a  felo* 
nious  embezzlement,  in  respect  of  these  six  notes. 

Mr.  TwiiSj  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — There  is  no  doubt  of  the  correct- 
ness of  the  decision  of  Rex  v.  HaUy  which  is  nothing 
more  than  this,  that  if  the  party  had  once  embezzled 
particular  notes,  and  made  the  fraudulent  entry  which 
was  pointed  out,  his  subsequent  repentance,  evinced  by 
paying  those  notes  to  his  master  (i),  would  not  purge 
his  prior  felony.  There  the  sum  and  the  date  of  the 
embezzlement  were  certain.  But  here  there  is  nothing 
more, — nothing  more,  at  least,  that  can  be  proved 
against  the  bankrupt, — than  an  attempt  to  cover  what  is 
alleged  to  have  been  a  prior  embezzlement;  his  fraudu- 
lent alterations  being  intended  to  hide  some  fraudulent 
takings  ona  former  day;  but  what  those  sums  were,  or  on 
what  day  they  were  taken,  tha  assignees,  as  well  as  the 
petitioners,  are  unable  to  point  out.    There  is  no  one 

(a)  3  Stark.  67. 

(6)  It  did  not  appear  in  that  case,  that  the  notes  were  paid  over  to  the 
master,  through  any  feeling  of  repentance  of  the  clerk,  hat  in  his  own  ac- 
quittance of  another  sum  of  money  which  he  had  received  on  his  master's 
account.  There  was  therefore  in  that  case,  a  complete  conversion  of  the 
notes  by  the  guilty  party. 

VOL.  m.  P  F 
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18Sd.  instance  that  can  be  specified^  in  whicb  the  diarge  of 
E,  parte  felony  could  have  been  established  against  the  bank- 
aad'ottoi.  ^P^'  ^"  ^  indictment.  The  Comnussioners  originally 
rejected  the  proof,  because  there  had  been  no  prose* 
cution.  So  far  they  were  right  The  parties  yield  to 
the  suggestion,  and  bring  five  indictments,  in  each  of 
which  only  three  instances  of  embezzlement  could  be 
included.  To  have  tried  the  whole  of  the  alleged  acts 
of  embezzlement,  at  least  thirty  indictments  must  hare 
been  preferred.  Out  of  the  five,  however,  which  were 
preferred  against  the  bankrupt,  three  were  brought  to 
trial,  bandJUkf  and  without  the  least  imputation  of  col- 
lusion. These  three  failed,  and  the  remaining  two 
were  withdrawn,  under  the  advice  of  counsel^  as  hope- 
less of  obtaining  a  conviction  on  them.  The  parties 
came  again  before  the  Commissioners,  and  they  reject 
the  proof  of  all  sums,  which  were  not  included  in  those 
three  indictments.  Here,  I  think,  they  are  certainly 
wrong;  for  public  justice  and  public  policy  were  satis* 
fied  by  what  had  already  been  done,  dioogh  without 
effect  I  am  therefore  of  opinion,  that  the  petitioners 
are  entitled  to  prove  for  the  whole  sum  which  is  found 
to  be  due  to  them  from  the  bankrupt 


Sir  J.  Cross. — It  seems  to  me,  diat  a  fraud  of 
nature  cannot  be  made  too  public,  in  order  that  it  may 
operate  as  a  caution  to  the  numerous  trustees  of  these 
institutions;  whose  funds  have  been  found,  by  the  late 
return  to  parliament,  to  amount  in  the  aggregate  to  no 
less  a  sum  than  15,000,000/.  And  this,  I  am  sorry  to  say, 
is  by  no  means  the  first  case  of  embezzlement  to  a  large 
amount,  through  the  gross  negligence  of  the  trustees  of 
savings'  banks.    With  regard  to  the  case  before  us»  I 
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cannot  but  remark  how  dangerous  it  is  for  judges  to  deal  1 833. 
with  questions  of  public  policy.  The  getting  upon  a  Exptrte 
question  of  public  policy,  I  remember  to  have  heard  com-  aad^othcw. 
pared  to  getting  upon  an  unruly  horse,  which  too  often 
carries  its  rider  beyond  the  bounds  of  discretion.  This 
simile  seems  not  inapplicable  to  the  present  case;  fbr 
the  Ciommissioners,  through  an  over  anxiety  to  do  their 
duty,  have  carried  their  views  of  public  policy  some- 
what beyond  the  boundaries  of  reason  and  of  justice. 
They  have  excluded  a  proof,  by  a  very  forced  construe* 
tion  of  a  penal  act  of  parliament.  In  the  first  place, 
they  have  regarded  the  bankrupt  as  a  servant  of  the 
trustees;  a  relation,  which  it  does  not  appear  to  me 
ever  existed  between  the  parties.  The  bankrupt,  as 
much  as  the  trustees  themselves,  was  an  officer  of  a 
public  institution  ;  he  was  an  actuary  of  the  bank,  and 
not  merely  acting  as  a  servant  to  the  trustees.  The 
Commissioners,  it  strikes  me,  would  have  done  much 
better,  if  they  had  left  the  criminal  part  of  this  case  alone. 
For  if  they  had  but  looked  at  a  subsequent  clause  (a),  in 
the  7  &  8  Oeo.  4.  c.  29.,  they  might  have  treated  the 
bankrupt  as  an  agent  merely;  in  which  character, the 
act  imputed  to  him  would  have  been  merely  a  misde* 
meaner;  and  in  cases  of  misdemeanor,  it  is  optional  (6)  in 
the  party  injured  to  prosecute  the  wrong-doer  or  not 

(a)  Section  49;  but  that  section  only  applies  to  such  agents,  at  are  entrusted 
with  money,  or  securities,  with  any  dtreetion  in  tniiing  to  apply  the  money 
or  the  proceedi  of  the  tecuriiy,  for  any  purpou  tpeeified  in  such  direetione. 
And  see  1  Dea.  Crim.  L.  375. 

(6)  But  not,  if  he  seeks  to  obtain  restitution  of  his  property ;  for  the  7  &  8 
Geo.  4.  c.  29.  s.  57.  makes  it  a  condition  precedent,  that  the  parly  guilty 
of  the  mitdemeanor  shall  be  indicted  and  convicted  of  the  offence.  See  ante, 
p.  536,  note  (a) ;  and  see  further,  2  Dea.  Crim.  L.  1108. 

pp8 
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ISSS.  By  looking  at  the  question  in  this  point  of  view,  they 
ETnurte  might  have  got  ail  the  facts  out  by  an  examination  of 
Md^otSers.  *^®  bankrupt,  upon  an  indemnity  being  given  him 
against  any  prosecution  for  the  misdemeanor;  which 
could  not  be  done  whilst  he  was  treated  as  a  felon.  In 
my  opinion,  there  is  nothing  here  to  constitute  a  prove* 
able  felony;  we  are,  therefore,  bound  to  treat  the 
amount  of  the  money,  which  he  has  received  and  not 
paid  over  to  the  trustees,  as  a  mere  deficiency  in  a  run- 
ning account  I  observe,  also,  that  there  is  a  provi* 
sion  in  the  savings'  banks  act  (a),  directing  security  to 
be  taken  from  persons  in  the  situation  which  the  bank* 
nipt  held,  by  bond  to  be  given  by  them  to  the  clerk  of 
the  peace  for  the  faithful  discharge  of  their  duty.  The 
clerk  of  the  peace,  or  the  trustees,  therefore,  may  sue 
the  surety  on  this  bond;  so  that  the  legislature  clearly 
contemplated,  that  a  person  in  the  situation  of  the 
bankrupt  should  be  personally  called  upon  to  account, 
without  imposing  the  necessity  of  treating  a  default  of 
this  nature  as  a  felony.  But  even  supposing  that  the 
bankrupt  had  committed  a  felony,  within  the  meaning 
of  the  act, — I  cannot  conceive  that  it  is  the  duty  of  this 
Court,  or  of  the  Commissioners,  to  examine  so  minutely 
through  so  many  pages  of  accounts,  in  order  to  pick 
out  some  case  of  felony.    It  should  be  some  very  fia- 

(a)  9  Geo.  4.  c.  92.  s.  7.,  which  directs  that  every  treasurer,  actuary,  or 
cashier,  who  shall  be  entrusted  with  the  receipt  or  custody  of  money  sub- 
scribed or  deposited,  and  eveiy  officer  or  other  person  receiving  any  salary 
or  allowance  for  their  services  from  the  funds  of  the  bank,  shall  give  good 
and  sufficient  security,  to  be  approved  of  by  not  less  than  two  trustees  and 
three  managers,  for  the  just  and  faithful  execution  of  his  office ;  such  secu- 
rity to  be  given  to  the  clerk  of  the  peace  for  the  county,  or  the  town  cleik 
respectively,  where  the  institution  shall  be  established ;  and  in  case  of  for- 
feiture, the  trustees  or  managers  are  empowered  to  sue  upon  the  bond  in  the 
name  of  the  clerk  of  the  peace,  or  town  clerk. 
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grant  case  of  felony  which  would  induce  us^  under  cir-        18dd. 
cumstances  like  those  of  the  present  case,  to  reject  the       £z  parte 
proof  of  a  petitioner,  until  the  criminal  law  had  taken     i^^^  o^hen 
its  course,  for  the  satisfaction  of  public  policy.    The 
impossibilityy  however,  of   supporting  the  charge  of 
felony  against  the  bankrupt  is  plainly  manifested,  by  the 
inability  of  the  counsel  for  the  respondents  to  point  out 
to  us,  in  this  Court,  any  one  instance  of  embezzlement, 
in  which  an  indictment  for  felony  could  be  supported. 
For  these  reasons,  I  agree  with  his  Honor  the  Chief 
Judge,  that  the  proof  for  the  whole  sum  claimed  must 
be  admitted. 


Sir  6.  Rose. — I  feel  myself  justified,  under  the  pe* 
culiar  circumstances  of  this  case,  in  offering  one  word 
of  remark,  as  to  the  liability  of  the  trustees  of  this 
savings'  bank.  I  apprehend,  that  they  will  find  them- 
selves in  a  great  error»  if  they  suppose  that  they  are 
not  personally  responsible  to  the  depositors  of  the  in- 
stitution for  the  deficiency  of  the  bankrupt's  accounts, 
arising  from  their  own  neglect. 

We  are  not  called  on  in  this  case  to  consider, 
whether  the  Commissioners  did  right  in  directing  the 
indictments  for  felony  to  be  preferred  against  the 
bankrupt  in  the  first  instance;  because  the  trustees 
acceded  to  the  proposition.  The  trustees  have  how- 
ever  proceeded  to  trial,  fairly  and  bonafide^  on  three 
several  indictments  against  the  bankrupt.  Of  this 
there  is  no  denial.  I  therefore  think  the  case  should  go 
back  to  the  Commissioners,  for  the  purpose  of  enabling 
the  trustees  to  prove  such  sum  as  they  can  show  to  be 
the  amount  of  the  deficiency  in  the  bankrupt's  accounts, 
without  any  such  objection  being  taken  to  the  proof,  as 


548  CAS£S  IN  BANKRUPTCY* 

188S.       the  Commissioners  have  acted  upoa  on  the  former  occa- 
sions* 


£x  parte 

JONKS 

tidothan. 


Mr.  Russell  then  asked  that  the  costs  of  the  petir 
tioners  might  come  out  of  the  bankrupt's  estate.     But 

The  Court  thought  there  was  no  reason  to  depart 
from  the  rule  established  in  Ex  parte  Fiske  (a)y  as  this 
was  an  appeal  from  the  deliberate  judgment  of  the 
Commissioners. 

The  Order  was^  that  the  petitioners  should  not  be 
required  to  institute  any  further  proceedings 
against  the  bankrupt;  that,  prima  f cms,  the 
amount  found  by  Mr.  White  to  be  due  from  the 
bankrupt  was  the  amount  to  be  provedi  subject 
however  to  such  deductions  as  the  assignees 
could  establish,  to  the  satisfaction  of  the  ^Com- 
missioners. And  that  the  petitioners,  or  such 
of  them  as  were  trustees  of  the  savings'  bank 
at  the  time  of  the  bankruptcy,  should  be  entitled 
to  make  such  proof.  The  assignees  to  take  the 
costs  of  the  petition  out  of  the  estate.  But  no 
order  was  made  as  to  the  costs  of  the  peti- 
tioners. 

(a)  Mont  &  H.  93.     And  lee  £r  patU  MilUtistM,  «jitc»  298. 
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ISSi. 

Ex  parte  Carter, — In  the  matter  of  Carter  and 

Carter.  Wutmnitir, 

January  11. 

This  was  an  application  to  the  Court  by  way  of  Where  two 

bankrupts  ander 

motion,  that  the  joint  certificate  of  the  two  bankrupts  a  joint  fiat  ob- 
tain a  joint 
might  be  allowed  as  the  separate  certificate  of  one,  the  certificate  from 

other  bankrupt  having  died  since  the  certificate  was  and  one  of  the' 
mgned.    It  appeared,  that  the  creditors  who  had  con-  before  £e  oerti- 
sented  to  the  certificate  were  sufficient  in  number  and  the  CoJirt  wTii, ' 
value,  and  that  they  had  signed  it  as  the  joint  certificate  i^^^'^^l^^r 
of  the  petitioner  and  the  other  bankrupt.  rate  certificate 

*^  *^  of  the  lurvivor. 

Mr.  Monro  appeared  on  behalf  of  the  surviving 
bankrupt,  and  relied  on  the  case  of  £!x  parte  Cos-' 
uiri  (a),  where  a  similar  course  had  been  pursued. 

The  Court  granted  the  motion. 

(a)  1  O.  &c  J.  248 ;  and  see  cases  there  cited. 


Ex  parte  Beaumont.— In  the  matter  of  Edmonston.     Wettmhuur, 

January  21. 

This  was  a  petition  for  the  sale  of  an  equitable  mort-  Order  refused 

for  an  assignee 

gage,  and  that  one  of  the  assignees  might  bid  at  the  to  bid  for  the 

bankrupt's  pro* 

sale  with  the  view  of  purchasing  the  property.  perty,  although 

the  assignee 
obtained  the 

Mn  Swansion,  in  support  of  the  petition «     The  meetfngofthe 
ordinary  objection  to  a  petition  of  this  nature,  namely,  ^'^Ung  hivfn^ 
that  an  assignee,  being  a  trustee,  ought  not  to  become  J^^"^^^*^ 
a  purchaser,  is  removed  in  the  present  instance, — as  in^alueofthe 
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1834.  the  assignee  has  obtained  the  consent  of  a  meeting  of 
Exparte  creditors.  If  the  creditors,  therefore,  who  are  the 
Beaumont,  cestui  que  trusts  in  this  case,  conceive  the  purchase  to 
be  beneficial  to  the  estate^  there  seems  to  be  no  reason 
why  the  assignee  should  not  have  leave  to  bid  for  this 
property.  [Sir  G.  Rose.  Has  the  bankrupt  been 
served?]  It  does  not  appear  that  he  has;  but  it  10 
submitted  there  is  no  necessity  for  serving  him.  In 
Ux  parte  Bage  (a),  which  was  a  case  before  the  Vice- 
Cbancellor,  Sir  «/.  Leach  was  prepared  to  allow  assig- 
nees to  bid  at  the  sale  of  the  bankrupt's  property,  pro- 
vided they  obtained*  the  consent  of  a  meeting  of  credi- 
tors. And  in  another  case  (£)  which  occurred  before 
Lord  Eldoiif  the  same  permission  was  granted;  Lord 
Eldon  stating,  that  he  made  the  order,  in  consequence 
of  the  sanction  given  to  the  application  by  the  approval 
of  the  creditors.  It  is  true,  that  in  one  case,  Exparte 
Hodgson  (e),  such  an  order  was  refused  by  Sir  J. 
Leach^  but  merely  because  there  were  no  special  cir- 
cumstances, such  as  the  consent  of  creditors,  to  warrant 
him  in  granting  the  application.  And  in  Ex  parte 
Serle  {d),  an  assignee  was  allowed  to  become  the  pur- 
chaser of  the  bankrupt's  effects  at  a  valuation,  if  upon 
a  reference  to  the  Commissioners  it  should  be  found, 
that  the  effects  might  be  advantageously  sold  to  him  at 
such  valuation. 

ERSKiNEf  C.  J. — The  order  asked  by  this  petition 
should  only  be  made  under  very  special  circumstances. 
Now,  the  only  foundation  for  the  petition  in  this  case 

(a)  4  Madd.  460.  (6)  Anon.  2  Ross.  350. 

(c)  1  G.  &  J.  14.  (d)  Ibid.  187. 
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185  that  there  has  been  a  meeting  of  creditors  who  con- 
sented to  the  order.  But  perhaps  at  this  meeting  not 
more  than  a  third  of  the  creditors  were  able  to  attend. 
In  fact,  it  appears  that  only  about  half  in  value  of  the 
creditors  did  actually  attend,  and  these  ought  not  to 
bind  those  who  were  absent  in  a  case  of  this  nature. 


1834. 

£z  parte 
Bkavmomt. 


Petition  dismissed. 


Ex  parte  Peake. — In  the  matter  of  Bicknbll. 

1  HE  petition,  in  this  matter  was  answered  for  Friday 
next,  the  S4th  instant,  but  had  not  yet  been  served 
on  the  proper  party.  It  therefore  could  not  now  be 
served  four  days  before  the  expiration  of  the  time  at 
which  the  attendance  thereon  was  required,  pursuant 
to  the  General  Order  (a)  of  the  Court.  ^ 

Mr.  White  applied  to  the  Court  to  re-answer  the 
petition  for  Tuesday  the  S8th  instant,  but  reserving 
the  original  date  of  the  present  answer,  in  order  to 
save  the  expense  of  re-swearing  the  affidavits,  which 
ought  to  be  sworn  after  the  day  when  the  petition 
purports  to  be  answered. 

Erskine,  C.  J. — There  is  no  precedent  for  such  an 
application.  It  is  not  impossible  but  that  indictments 
for  perjury  may  be  preferred  against  some  of  the  depo^ 


WnimiusUr, 
January  22. 

The  Covt  will 
notre-mnswera 
petitioD  for  a 
more  distant 
day.  becaiue 
tlie  respondent 
has  not  been 
8er?ed  fovi  days 
before  his 
attendance  on 
it  is  leqnired. 


(•)  January  1892.    See  Vol.  1.  Appendix  Ivii. 


fi0S  CASES  IK  BAVKRUPTCr. 

1 8S4.       Bents  to  the  «ffidAvitB»  and  thereftHre  it  is  better  to  nuke 
Ex  ptite      >K>  dteratioD  in  the  answer  to  the  petition. 

Motion  refiised. 


Ex  parte  Arthur  Mowbray. — In  the  matter  of 
Weomintur  AuBONB  SuRTEES  and  Others. 

January  21. 

A^^<>^«  This  was  the  petition  of  a  surviving  assignee,  praying 

the  distribtttioii  for  the  distribution  of  unclaimed  dividends. 

of  unclaimed 

dividends,  fresh       The  commission  issued  against  the  bankrupts  on 

asMts  ctme  to 

ttehMdiof  the  4th  January  1806,  who  were  eoneemed  in  two 


wUdiMafaW  separate  banksi  one  at  Newcastle-upon-Tyne,  called 
fiuthtr  dif  i-  ^®  Exchange  Bank,  and  the  other  at  Berwicknipon- 
^UmTau^  'I^^^^di  called  the  Berwick  Bank.  The  amount  of 
to  b^kSd*  debts  proved  against  the  Exchange  Bank  was  85S,4«2f  . 
^ol^ta  ^'  ^^'^  ^^  *^  ^®^^  proved  against  the  Berwick  Bank 
ii^lading  those'  amounted  to  91,744?.  13*.  llrf.     Three  dividends  of 

who  had  not 

claimed  the       fit.  fid.,  St.,  and  lOd.  in  the  pound  had  been  declared 

fonnerdifi-  «     •  n     i 

dends,  unless    on  the  debts  proved  against  the  Exchange  Bank ;  and 

in  the  y^ti^riffl 

anjr  of  the  non-  three  dividends,  also,  of  Is.  Scf.,  St.,  and  i(kf.,  on  the 
lenewed  their  debts  proved  against  the  Berwick  Bank.  On  the  S8th 
Sn^h'^  February  18S6,  the  assignees  filed  in  the  bankrupt  office 
h^lwed  pari  *  Certificate  of  the  dividends  which  were  then  unr 
oth~  mlituL  ^'**'*^®^  '^y  *^®  creditors  of  both  banks ;  the  amount  of 
Bat  the  Com-    those  unclaimed  by  the  creditors  of  the  Exchange 

missioners  "^  ^ 

ought  not,  oQt    Bank,  being  SlfiS/.  17t.  Sd., — and  the  amount  of  those 

of  the  further  *  ' 

assets,  to  lay      unclaimed  by  the  creditors  of  the  Berwick  Bank,  being 

aside  a  sum 
equivalent  to 

the  dividends  already  unclaimedj  as  «  fund  in  reserve  to  meat  any  future  renewal  of  the 
proofs. 
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6B61.  Is.  Sd.    After  filing  this  certificate,  aeyeral  ere-       1SS4. 
ditors  of  both  banksf  who  had  previously  omitted  to      j^^Z^ 
.ppl,  for  their  dindendB.  were  paid  p«t  of  these  «^    — .,. 
spective  sums;  but  there  still  remained  1716/.  I9s.  9}il. 
unclaimed  fifom  the  estate  of  the  Exchange  Bank,  and 
5B0L  9s^  6d*  unclaimed  firom  that  of  the  Berwick  Bank. 
On  the  27th  April  18S3|  an  order  was  made  for  the 
distribution  of  these  two  sums  among  the  other  creditors 
respectively,  in  proportion  to  their  respective  debts; 
and  that  the  proofii  of  the  creditors,  to  whom  sudi 
dividends  were  originally  allotted,  should  from  thenoe- 
fiirth  be  considered  as  void  as  to  the  same,  but  renewable 
as  to  any  future  dividends,  so  as  to  place  them  pari  pm$9m 
with  the  other  creditors,  but  not  to  disturb  any  divi- 
dends previously  made.     On  the  14ih  September  1832, 
a  meeting  of  Commissioners  was  held  for  the  purpose 
of  distributing  the  unclaimed  dividends,  and  also  for 
the  purpose  of  making  a  further  dividend  of  the  assets 
then  in  the  hands  of  the  assignees,  belonging  to  both 
banks,  when  a  dividend  of  Id.  in  the  pound  was  de* 
clared  out  of  the  balance  of  unohdmed  dividends  under 
each  estate.    And  the  Comnussioners  ordered  two  sums 
of  185U.  10s.  10)0^.,  and  658/.  6s.  lid.  to  be  respeo- 
tively  set  aside  out  of  the  assets  of  each  estate  then  in 
the  hands  of  the  assignees,  in  order  to  make  good  the 
amount  of  unclaimed  dividends  to  the  creditors  to  whom 
such  dividends  respectively  belonged,  in  case  they  should 
afterwards  appear  and  claim  the  same,  and  also,  to 
answer  the  subsequent  expenses  under  the  commission  | 
and  after  deducting  these  two  sums  ftom  the  assets  of 
the  two  estates,  the  Commissioners  ordered  a  further 
dividend  of  7d.  in  the  pound  upon  all  the  debts  proved 
against  both  estates*    But  afler  paying  the  dividend  of 
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1SS4.  Id.  in  the  pound  out  of  the  unclaimed  diyidendsi  and 
j^~^  that  of  7rf.  in  the  pound  out  of  the  further  assets  of  the 
MowBBAY.  two  banks,  there  still  remained  in  the  hands  of  the 
assignee  the  sum  of  28761.  8s.  7d.  as  unclaimed  divi- 
dends on  account  of  the  Exchange  Bank,  over  and 
above  the  sum  of  1861/.  10^.  lOj^d.  so  set  apart  by  the 
Commissioners^ — and  also  the  sum  of  1018/.  9#.  7d.  as 
unclaimed  dividends  on  account  of  the  Berwick  Bank, 
over  and  above  the  sum  of  563/.  6s.  1  Id.  which  had 
been  also  set  apart  by  the  Commissioners.  These  two 
sums  of  2376/.  8s,  7d.  and  1018/,  2s.  7d.  were  the  re- 
spective  amount  of  dividends  remaining  unclaimed 
under  each  estate  on  account  of  the  last  two  dividends 
of  Id.  and  7c/.  in  the  pound. 

The  petitioner  submitted,  that  the  Commissioners 
put  a  wrong  construction  upon  the  act  of  parliament, 
in  ordering  the  two  simis  of  1861/.  lOs.  10c/.  and  553/« 
Gs.  1  Ic/.  to  be  set  apart  for  the  purpose  of  making  good 
the  amount  of  the  unclaimed  dividends  to  those  ere* 
ditors.to  whom  the  same  belonged,  in  case  they  should 
afterwards  apply  for  them. 

The  petitioner  prayed,  therefore,  that  a  meeting  of 
Commissioners  might  be  directed  to  be  called,  for  the 
purpose  of  distributmg  the  two  sums  of  1861/.  10s.  lOd. 
and  23671.  8s.  5d.  among  the  other  creditors  of  the 
Exchange  Bank,  to  the  exclusion  of  those  to  whom 
these  two  sums  were  respectively  allotted;  and  that  the 
two  other  sums  of  663/.  6s.  lid.  and  1018/.  9s.  7d.,  so 
remaining  unclaimed  as  part  of  the  assets  of  the  Ber-* 
wick  Bank,  might  be  also  applied  in  payment  of  a  fur* 
ther  dividend,  upon  the  debts  proved  against  the  Ber* 
wick  Bank,  to  the  exclusion  of  those  creditors  to  whom 
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these  two  last-mentioned  sums  were  respectively  at        isd4. 
lotted* 


Ex  .parte 

MOWBBAT. 


Mr.  Swamtan  appeared  in  support  of  the  petition. 
The  state  of  facts  existing  in  this  case  could  never 
have  been  contemplated  by  those  who  framed  the 
Bankrupt  Act;  for  the  distribution  of  one  sum  as  un- 
claimed dividends,  and  the  reservation  of  a  sum  of  the 
same  amount  out  of  another  fund«  the  whole  of  which 
ought  to  have  been  divided  among  those  creditorcfi 
among  whom  the  unclaimed  dividends  were  ordered  to 
be  divided,  is  a  complete  nullifying  of  the  provisions  of 
the  statute.  It  is  in  effect  precisely  the  same,  as  if  the 
Commissioners  had  not  even  touched  the  amount  of 
the  unclaimed  dividends,  which  this  Court  ordered  to 
be  divided  amongst  the  other  creditors.  [Erskine,  C.  J. 
How  can  we  order  the  whole  of  these  unclaimed  divi- 
dends to  be  distributed,  when  the  new  dividend  has 
not  been  declared  three  years?  Besides,  the  words  of 
the  110th  section  of  the  6  Geo*  4.  c.  16.  seem  to  imply, 
that  the  creditors,  whose  previous  dividends  were  un- 
claimed, may  nevertheless  afterwards  come  in,  and  take 
advantage  of  the  new  dividend.  Your  petition  em- 
braces two  facts, — 1st,  the  distribution  of  the  former 
unclaimed  dividends, — and  Sdly,  the  distribution  of  the 
new  dividends  unclaimed;  but  since  the  declaration  of 
the  last  dividend,  the  period  limited  by  the  statute  has 
not  yet  elapsed.]  I  should  say,  that  the  creditors,  who 
omitted  to  claim  the  former  dividends,  cannot  now 
come  in  and  claim  the  new  devidend.  The  last  part 
of  the  order  of  the  Commissioners  was  equally  wrong 
with  the  former  part;  they  ought  not  to  have  ordered 
the  last  dividend  to  be  divided  among  all  the  creditors; 
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1894.       for  ftte  proof  of  the  unclaiming  creditors  is  declared  by 

^^uf^      the  statute  to  be  void.    The  1 10th  section  declares, 

MewMiT*     jjjj^j  i^ftgp  tjjg  order  of  the  Court  for  the  division  of  the 

unclaimed  dividends  "  the  proof  of  the  creditors  to 
whom  such  dividends  were  allotted  shall  from  thence* 
forth  be  considered  void  as  to  the  same,  but  renewable 
as  to  any  Aiture  dividends.''  The  Cbmmissioners  have 
therefore  reserved  a  sum  in  respect  of  proofs,  which  the 
statute  has  expressly  declared  to  be  void ;  for  it  only 
enables  the  creditor,  whose  dividends  have  been  un- 
claimed, to  do  some  act  to  renew  the  proofs  as  to 
Aiture  dividends.  [Sir  X  Cross,  The  unclaiming  cre- 
ditor might  go  on  ad  injlniiufn,  if  we  were  to  hold  that 
the  statute  meant  his  proof  to  be  renewable  every  three 
years.]  At  any  rate,  the  Commissioners  do  not  seem 
to  have  understood  the  former  order  of  the  Court  of  the 
d7th  April  18S9,  which  directed  the  amount  of  the 
dividends  then  unclaimed  to  be  distributed  among  th^ 
other  creditors,  and  that  the  proofs  of  the  creditors 
to  whom  such  dividends  were  originally  allotted  should 
ftom  thenceforth  be  considered  as  void  as  to  the  same, 
though  renewable  as  to  any  foture  dividends. 

EiisKiKE>  C.  J. — It  appears  to  me,  as  at  present  ad- 
vised, that  the  two  sums  set  apart  by  the  Commis- 
sioners, should  have  been  ordered  to  be  divided  among 
ali  the  creditors,  as  well  as  the  remainder  of  the  assets 
dien  in  the  hands  of  the  assignees;  and  if  at  the  expi- 
ration of  three  years,  this  new  dividend  should  be 
unclaimed  by  any  of  the  creditors,  the  amount  so 
unclaimed  might  then,  and  not  until  then,  become 
subject  to  a  iVesh  order  for  distribution.  With  respect 
to  the  proofs  of  the  unclaiming  creditors,  it  is  some- 
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what  doabtfol  what  the  Btatute  really  intended;  whe-  ]8S4. 
ther  it  meant  that  the  proof  should  be  void  only  for  a  vTIItA 
tune,  and  renewable  afterwards,  as  well  for  the  former  Mowbray. 
as  the  future  dividends,  or  void  entirely  as  to  the  former 
dividends.  It  would  seem  to  first  view,  that  the  words 
in  the  1 10th  section  '*  void  as  to  the  same,'^  meant  thai 
the  proof  should  be  void  as  to  the  farmer  dividends 
only,  and  renewable  only  as  to  the  future  dividends. 
But  then  one  cannot  well  get  over  the  subsequent  words 
of  the  sectimi,  ''  to  place  them  pari  paesu  with  the 
other  creditors,"  without  saying  that  the  unclaiming 
creditors  may  not  only  come  in  for  any  future  divi« 
dends,  but  that  the  renewal  of  their  proofs  is  to  entitle 
them  also  to  such  an  interest  in  the  future  assets,  as 
will  place  them  on  a  level  with  the  other  creditors, 
provided  this  can  be  done  without  disturbing  any  divi- 
dends previously  made.  It  is  clear,  however,  that  the 
statute  intended  the  proofs  of  the  unclaiming  creditors 
to  be  void  only  as  to  the  former  dividends,  but  renew- 
able as  to  any  future  dividends.  I  think,  therefore, 
that  no  order  can  be  made  for  the  immediate  distribu- 
tion of  the  two  sums  of  2367/.  Ss.  6d.  and  1018/.  9#.  7<l.» 
but  only  for  the  distribution  of  the  two  sums  of  1851/. 
lOs.  lOd.  and  558/.  6e.  lid.,  which  the  Commissioners 
improperly  set  apart  for  the  creditors  who  had  omitted 
to  claim  the  former  dividends. 

Sir  J.  Cross. — This  being  quite  a  new  question  as  to 
the  interpretation  of  the  act  of  parliament,  and  the 
statute  itself  being  not  only  extremely  doubtful,  but  the 
facts  also  equally  obscure,  I  have  not  yet  made  up  my 
mind  so  as  to  form  any  satisfactory  opinion  on  the  sub- 
ject 
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18d4.  Sir  G.  Rose. — Although  the  Commissioners  may  not 

sTparte      hsYe  adhered  in  this  case  to  the  very  words  of  the 
MowBjuY.     gtatute,  yet  I  am  inctined  to  think  that  they  have,  upon 
the  whole,  equitably  administered  the  assets.     The 
statute  gives  a  discretionary  power  to  the  Lord  Chan- 
cellor to  order  the  distribution  of  any  unclaimed  divir 
dends.   The  words  are,  *^  the  Court,  if  it  shall  think  fit, 
may,  after  the  same  shall  have  remained  unclaimed  for 
the  space  of  three  years,''  order  them  to  be  distributed 
among  the  other  creditors.    We  have,  therefore,  no 
authority  to  deal  with  any  dividends  which  have  not 
been  unclaimed  for  a  period  of  three  years;  and  the 
last,  dividend  in  this  case  was  only  declared  on  the  14th 
September  1SS2.     With  respect  to  the  other  point, 
namely,  whether  the  proofs  of  the  creditors  whose 
dividends  were  unclaimed,  are  to  be  considered  as  ab* 
sdutely  void«  or  only  void  as  to  those  dividends,  and 
renewable  as  to  any  future  dividend ;  I  think  it  is  clear, 
as  the  statute  has  not  in  this  instance  directed  the 
proof  to  be  expunged^ — ^which  it  does  direct  on  other 
occasions  when  a  proof  is  improperly  admitted, — that  it 
did  not  intend  the  proof  to  be  utterly  void*     The 
assignees  are  bound  to  recognize  every  party,  who  has 
been  admitted  to  prove  as  a  creditor,  until  his  proof  is 
formaUy  expunged  from  the  proceedings.    When  the 
act  declares  that  the  proof  shall  be  considered  as  void, 
it  explains  how  far  void,  namely,  as  to  the  unclaimed 
dividends,  *'  but  renewable  as  to  any  future  dividends, 
to  place  them  pari  passu  with  the  other  creditors.**  But 
whetiier  this  view  of  the  case  be  correct,  or  not,  we 
cannot  decide  against  the  right  of  these  parties  to 
renew  their  proofs  and  share  in  the  last  dividend,  as 
they  are  not  now  before  the  Court.    I  cannot  say,  that 
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the  Commissioners  have  acted  improperly  on  this  occa-  lSS4f 

sion,  and  I  think  we  cannot  make  the  order  which  is  £>  parta 

prayed  for  by  this  petition.  owbeat. 


Erskine^  C.  J. — Upon  an  attentive  consideration 
of  the  110th  clause  of  the  6  Geo.  4.  c.  16.,  which 
was  under  discussion  yesterday^  it  appears  to  me^ 
that  neither  the  Commissioners,  nor  the  petitioner^ 
hare  taken  a  correct  view  of  the  intention  of  the 
legblature.  After  giving  a  discretionary  power  to 
the  Lord  Chancellor  to  order  dividends^  that  had 
remained  unclaimed  for  three  years,  to  be  divided 
amongst  and  paid  to  the  other  creditors,  the  clause 
enacts,  ''that  the  proof  of  the  creditors,  to  whom  such 
dividends  were  allotted,  shall  from  thenceforth.be  consi* 
dered  as  void  as  to  the  same,  but  renewable  as  to  any 
future  dividends,  to  place  them  pari  passu  with  the 
other  creditors^  but  not  to  disturb  any  dividends  which 
shall  have  been  previously  made/'  The  Commissioners 
seem  to  hi^ve  considered  it  to  be  their  duty,  on  the  de* 
daration  of  any  further  dividend,  to  lay  aside  a  sum 
equivalent  to  the  unclaimed  dividends,  as  a  fund  in  re* 
serve,  to  meet  any  future  renewal  by  the  non-claimants 
of  their  proofs  in  respect  of  their  unclaimed  dividends ; 
the  effect  of  which  proceeding  would  be,  to  lock  up  so 
much  of  the  bankrupt's  effects  for  an  indefinite  period^, 
and  effectually  to  defeat  the  purpose  of  the  legislature* 
The  petitioner,  on  the  other  hand,  cqntends,  that  unless 
the  non*claimant8  come  in  to  renew  their  proofs,  they 
are  excluded  from  all  share  in  future,  as  well  as  antece- 
dent, dividends,— and  that  the  remaining  assets  should  be 
divided  amongst  those  creditors  only,  who  had  received 
their  former  dividends^  in  the  same  way  as  if  the  proofs 

VOL.  III.  Q  Q 
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1834.        of  the  non-claiming  creditors  had  been  expunged.  This 

fo  puto      interpretation  seems  to  me  inconsistent  alike  with  the 

object  of  the  legislature,  and  the  language  of  this 

branch  of  the  clause.    The  statute  does  not  declare 

the  proof  to  be  yoid  generally,  but  void  only  as  to  the 

unclaimed  dividends;  and  if  the  clause  had  stopped 

there,  the  proof  still  remaining  on  the,  proceedings 

would,  as  a  matter  of  course,  be  included  in  all  divi« 

dends  afterwards  declared.     Unless,  therefore,  the  sub* 

sequent  words  necessarily  exclude  the  non-claimants 

bom  their  share  in  future  dividends,  their  title  to  them 

remains  unimpeached.    And  I  am  of  opinion,  that  the 

subsequent  words  imply  no  such  exclusion.    They  ap* 

pear  to  me  to  form  a  saving  clause  in  favour  of  the  son* 

claimants,   by  affording  them  an  opportunity  of  re« 

deeming,  by  a  renewal  of  their  proofs,  their  interest  in 

the  unclaimed  dividends,  which  they  had  already  {<«• 

feited  by  their  laches.    If  this  saving  clause  had  stopped 

at  the  words  '*  but  renewable  as  to  future  dividends/' 

it  might  have  afforded  some  colour  for  the  petitioner's 

argument;  but  the  words  ''to  place  them  pari  passu 

with  the  other  creditors,"  explain  for  what  purpose  the 

renewal  was  to  be,  and  show  that  the  object  wais  to  ex* 

tend  and  not  to  restrain  their  rights,  with  respect  to 

such  future  dividends.    The  Commissioners,  thereforot 

appear  to  me  to  have  done  wrong,  in  laying  aside  the 

sums  mentioned  in  the  petition ;  and  the  petitioner  has 

also  taken  a  wrong  course,  in  requiring  those  sums  to  be 

divided  amongst  those  creditors  only,  who  have  already 

claimed  their  former  dividends.    The  true  course  would 

be,  to  divide  the  money  in  the  ordinary  way  amongst 

all  the  creditors,  unless,  in  the  interim,  any  of  the  noQ« 

chdmants  should  renew  their  proofs,  in  which  case  they 

must  be  placed  pari  passu  with  the  other  creditors. 
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After  an  attentive  consideration  of  the  clause  in  quech       U^^* 
tlon,  I  think  the  Commissioners  have  not  taken  a  correct      Ex  pwit 
view  of  the  meaning  of  the  legislatore,  but  the  petitioner 
has  no  less  laboured  under  a  misconception;  ccMise* 
quently,  there  can  be  no  order  made  on  this  petition. 


Ex  parte  Copelamp. — In  the  matter  of  Weston. 

WettnUfUter, 

This  was  the  petition  of  a  creditor  to  remove  an  as-      '^^^'  ^^' 

signce,  on  the  ground  of  poverty,  and  also  for  expunging  where  a  sole 

his  debt,  as  well  as  those  of  other  persons  who  had  iiMonrent  cir- 
cumstances, and 
proved  under  the  fiat.  there  was  some 

suspicion  at- 
tached to  the 

Mr.  Swanston,  and  Mr.  G.  Richards,  who  appeared  ditors  who 
for  the  assigneei  took  a  preliminary  objection,  that  the  or^r  was^made 
petition  was  multifarious ;  inasmuch  as  the  petitioner,  be^restoainSi 
besides  seeking  the  removal  of  the  assignee,  seeks  also  g'^iL^^" 
to  expunge  the  debts  of  other  persons.    The  prayer  **^®'*®*?™°!* 
of  the  petition  rests  upon  three  distinct  allegations!  be  appointed  to 

*  ^  act  m  hu  name, 

1.  that  the  assignee  is  an  unfit  person,  generally,  to  giving  him  a 

proper  indem* 

be  an  assignee ;  2,  that  he  is  poor;  and,  S.  that  certain  nity. 
persons  have  proved  improper  debts. 


Erskine,  C.  J. — We  have  decided  that  such  a  peti- 
tion is  not  multifarious,  when  the  expunging  of  the 
proof  is  ancillary  to  the  nature  of  the  debt  that  is 
proved  (a).  But  although  we  might  not,  upon  this  peti- 
tion, go  into  the  question  of  the  validity  of  the  debts,  in 
respect  of  which  the  creditors  have  voted  in  the  choice 
of  the  assignee  who  is  sought  to  be  removed,  and  we 
must  therefore  take  the  debts  to  be  valid  as  long  as 
they  remain  on  the  proceedings,  yet  we  can  surely  in- 

(a)  See  Ex  pane  Grazebrook,  2  Dea.  &  Chit  186. 

qq2 
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1834.        quire  into  the  circumstances  under  which  the  debts 
Ezparte      ^^^®  proved,  and  the  relative  connection  that  subsisted 
CopELAiTD.     between  the  bankrupt  and  these  creditors^  or  between 
them  and  the  assignee. 

Sir  G.  Rose. — I  am  of  opinion,  that  the  petition  is 
not  multifariousi  but  that  the  petitioner  may  go  into 
the  general  charge  of  improper  debts  being  proved,  as 
being  connected  with  the  choice  of  assignees,  and  that 
the  prayer  for  expunging  those  debts  may  be  treated 
as  surplusage. 

Mr.  Lee  then  read  the  affidavits  in  support  of  the 
petition,  which  stated  the  following  facts,  namely, — that 
the  whole  of  the  goods  and  furniture  of  Rogers^  the 
assignee,  were  not  worth  more  than  six  or  seven  pounds ; 
that  his  children  were  entirely  supported  by  his  rela- 
tions; that  a  shoemaker  refused  to  give  him  credit  for 
Is.  6d»  for  mending  his  shoes;  and  that  he  was  in  the 
habit  of  being  employed  by  the  insolvents  in  Stafford 
gaol  to  make  out  their  schedules,  for  the  purpose  of 
taking  the  benefit  of  the  insolvent  act. 

Mr.  Swansion,  and  Mr.  G.  Ric/iards,{oT  the  assignee. 
There  was  never  such  a  thing  heard  of,  as  an  assignee 
being  removed  merely  on  the  ground  of  his  poverty. 
Such  an  application  is  contrary  to  every  principle  of 
equity.  A  general  allegation  of  poverty  is  never  listened 
to  by  the  Courts,  on  applications  to  remove  trustees  or 
receivers ;  for  poverty  is  a  term  of  very  doubtful  mean- 
ing, and  can  only  be  defined  by  comparison.  If  the 
assignee  in  this  case  was  actually  a  bankrupt,  or  an  in- 
solvent debtor,  then,  as  the  assignee  would  be  necessa* 
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rily  under  the  control  of  his  own  assignee^  and  would  1834. 
not  be  a  free  agents  that  might  afford  some  ground  for  £,^  parte 
this  application.  [Sir  G.  Rose,  The  whole  question  o'^-^n^* 
is,  certainly,  whether  the  assignee  may  not  be  removed  on 
the  ground  of  being  in  insolvent  circumstances.  In  pro* 
ceedings  in  equity,  although  a  trustee  is  not  removable, 
qua  bankrupt,  or  insolvent,  yet  when  he  does  becomi^ 
insolvent,  the  Court  may  entertain  the  question  of  ap- 
pointing a  receiver,  for  the  better  security  of  the  cestui 
que  trusts.  Look  at  the  prayer  of  this  petition.  It 
does  not  seek  for  the  removal  of  the  assignee  with  costs, 
but  merely  for  his  removal,  as  not  being  a  fit  person,  in 
his  present  circumstances,  to  fill  the  office  of  assignee. 
The  Court  is  equally  bound  to  protect  the  estates  of 
bankrupts,  as  the  Court  of  Chancery  protects  any  trust 
estate.]  The  question  is,  whether  the  Court  will  do 
so  in  the  present  instance,  by  granting  the  prayer  of 
this  petition.  The  fiat  issued  on  the  30th  July  1833^ 
shortly  before  which  the  bankrupt  had  made  an  assign-^ 
ment  of  his  effects  to  the  petitioner  and  a  person  of 
the  name  of  Williams^  and  a  portion  of  the  property 
had  been  removed  from  the  bankrupt's  premises  by  the 
petitioner.  The  assignee  was  chosen  in  the  beginning 
of  September,  and  it  was  not  until  the  16th  December, 
a  period  of  three  months,  that  this  petitioner  thought 
of  presenting  a  petition  for  the  removal  of  the  assig-* 
nee,  nor  until  after  an  action  had  been  brought  against 
him  by  the  assignee,  for  the  recovery  of  the  property 
which  he  had  thus  taken  possession  of.  The  creditors, 
when  they  elected  this  person  to  be  an  assignee,  were 
well  aware  of  his  pecuniary  circumstances,  which  are  in 
precisely  the  same  state  now^as  when  he  was  first  elected* 
It  is  clear,  therefore,  that  this  petition  for  his  removal 
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Ift34.  ^  merely  presented  for  the  purpose  of  d^eating  the 
J^^^  actioD)  which  he  has  brought  against  the  petitioner. 
ContLAvo.  In  equity,  a  motbn  for  the  removal  of  a  receirer  must 
be  supported  by  evidence  of  misconduct.  Now,  does  it 
appear  that  the  assignee  has  committed  a  breach  of 
tnist»  or  in  any  way  misconducted  himself?  If  there  is 
BO  charge  of  this  kind  against  him,  and  the  property 
of  the  bankrupt's  creditors  is  not  in  danger,  there  is 
then  no  cause  whatever  for  removing  the  assignee,  or 
appointing  a  receiver. 

Mr.  Lee,  in  reply,  was  stopped  by  the  Court* 

Erskikb,  C.  J.— If  our  acceding  to  the  prayer  of 
fhis  petition  would  cast  the  slightest  disgrace  upon  the 
assignee,  or  involve  him  in  the  smallest  expense,  I 
should  hesitate  before  I  consented  to  any  order,  which 
would  be  attended  with  either  of  these  results.  Or,  if 
the  petitioner  had  refused  to  give  up  the  properly 
which  he  took  possession  of  under  the  assignment 
made  to  him  by  the  bankrupt,  I  should  then  have  been 
equally  unwilling  to  listen  to  the  present  application. 
But,  as  both  these  difficulties  are  removed,  the  question 
is,  whether  it  is  not  desirable  to  protect  the  interests  of 
the  creditors,  by  placing  some  person  to  act,  either  in  con* 
junction  with  the  present  assignee,  or  in  his  stead.  I 
admit,  that  poverty  alone  is  not  a  sufficient  reason  for  the 
removal  of  an  assignee ;  nor  would  it  be  a  stronger  ground 
for  his  removal,  that  the  creditors  electinghimhad  proved 
improper  debts,  unless  a  petition  had  been  presented  to 
expunge  such  debts,  and  duly  served  upon  the  ere* 
ditors.  Still,  if  all  the  creditors  who  elect  an  assigned 
be  related  to  him,  and  the  debts  proved  by  them  are 
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pritnd  facie  of  a  doubtAil  nature,  that  might  afford       18S4* 
some  ground  for  the  removal  of  an  assigneei  although      £x  parte 
the  creditors  were  not  served  with  the  petition.    Look- 
ingy  therefore,  at  all  the  circumstances  of  this  case,  the 
description  of  persons  who  have  been  permitted  to 
prove  debts,  and  the  offer  of  the  petitioner  to  give  up 
the  property  he  has  taken  under  the  assignment  previ- 
ous to  the  bankruptcy,  I  think  it  is  for  the  benefit  of 
the  estate,  that  he  should  either  be  removed,  or  that 
some  other  person  should  be  appointed  to  act  with  him. 
This  casts  no  manner  of  reproach  on  the  assignee;  and 
as  to  his  costs,  he  can  have  them  out  of  the  estate. 

Sir  J.  Cross. — With  respect  to  the  unfitness  of  Ro- 
gers to  be  continued  sole  assignee  in  this  case,  I  have 
long  entertained  an  opinion,  that  it  is,  of  itself,  a  sus« 
pidous  circumstance,  to  elect  any  person  to  be  the  sole 
assignee  of  a  bankrupt's  estate.  And  here  there  is 
reasonable  ground  of  strong  suspicion,  at  least,  that  this 
assignee  is  not  the  safest  person  to  discharge  the  duties 
of  the  office.  It  has  been  stated,  that,  two  years  ago,  he 
owed  two  years'  rent,  which  was  only  9L  el  year,  and 
which  does  not  appear  to  be  yet  discharged ;  that  the 
whole  of  his  furniture  does  not  amount  in  value  to  7L ; 
and  that  he  has  been  frequently  summoned  for  small 
debts.  None  of  these  statements  have  been  contradicted, 
and  therefore  we  must  take  them  to  be  true.  There 
is  then  not  only  evidence  that  he  i^  poor,  but  that  he  is 
actually  now  in  insolvent  circumstances.  The  petitioner, 
tiierefore,  when  he  was  called  upon  by  this  assignee  to 
refund  property  of  the  bankrupt's  in  his  possession, 
might  well  decline  doing  so,  until  another  assignee  had 
been  appointed.    It  has  been  said,  that  Rogers  had  no 
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1 834.  "Wish  to  be  assignee^  and  that  lie  was  elected  without  any 
Ex  parte  Solicitation  on  his  part.  But  does  it  not  appear  strange, 
that  a  man  elected  an  assignee  against  his  will  should 
come  here,  at  a  great  expense,  to  insist  upon  holding 
the  oflSce,  which  he  says  was  imposed  on  him?  In  what- 
ever way  we  deal  with  this  petition,  Rogers  ought  cer- 
tainly not  to  be  continued  as  sole  assignee  of  this  bank- 
rupt's estate. 

Sir  G.  Rose. — Although  there  may  not  be  sufficient 
grounds  for  the  removal  of  the  assignee  in  this  case,  is 
it  possible  for  any  one  to  contend,  that  this  person  ought 
to  be  left  with  the  sole  and  entire  control  of  the  bank- 
rupt's property?  The  question  is,  whether,  if  the  Court 
is  satisfied  that  the  assignee  is  in  insolvent  circum- 
stances, it  may  not  appoint  some  person  to  act  as  a 
co-assignee,  in  the  nature  of  a  receiver.  And  this 
altogether  appears  to  me  to  be  the  best  mode  we  can 
adopt,  for  the  interests  of  all  parties  concerned  under 
this  petition. 

Ordered,  that  the  petitioner,  by  his  counsel,  un- 
dertaking to  give  up  the  property  for  which  the 
action  was  depending,  or  the  proceeds,  to  such 
person  as  the  Commissioners  should  appoint, 
Rogers  should  be  restrained  from  acting  as  as^ 
signee  in  the  matter  in  the  petition  mentioned, 
until  further  order;  and  that  the  Commissioner* 
should  meet  for  the  purpose  of  appointing  one 
or  more  persons  to  act  as  an  assignee,  or  assig- 
nees, using  the  name  of  Rogers,  and  indemni- 
fying him;  with  the  usual  directions.  That  the 
costs  of  the  action  should  be  reserved  until  after 
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such  appointment,  with  liberty  to  any  person  to        1534. 
apply.    And  that  the  costs  of  this  petition,  and       xCTrL 
of  the  meeting  hereby  directed,  should  be  paid     Copiland. 
out  of  the  estate,  except  the  costs  of  other  per- 
sons than  Rogers^  who  may  have  been  served 
with  this  petition,  which  were  directed  to  be 
borne  by  the  petitioner. 


In  the  matter  of  LeVETT*  Wahnxmier, 

Jan.  22. 

In  this  case  the  fiat,  with  the  adjudication  and  other  vvhere  a  fiat  is 
proceedings,  were  sent  in  a  parcel  by  the  mail,  and  the  does  not  choose 
parcel  containing  them  was  either  stolen  or  lost.  The  ^^idra^^of 
fiat  was  issued  on  the  6th  January  instant,  and  the  ll!!!?^!!!^  ^ 

•^  '  proper  coune  is 

adjudication  was   on  the  14th  of  the  same  month;  ^.i^'^Y^oTa 
under  these  circumstances,  the  Commissioners  having  duplicate  fiat 
declined  to  proceed  with  the  execution  of  the  fiat, 

Mr.  Swansion  applied  to  the  Court  to  order  a  dupli- 
cate fiat  to  be  issued.  [Erskinef  C.  J.  Would  not  a 
renewed  fiat  answer  every  purpose?]  That  supposes 
the  existence  of  the  original  fiat,  which  at  some  future 
time  might  be  required  to  be  proved ;  and  it  is  desirable 
to  prevent,  if  we  can,  the  necessity  of  furnishing  such 
evidence  of  the  original  fiat.  [Sir  G.  Rose.  Ought 
you  not  to  apply  to  the  Ldrd  Chancellor?]  Any  otCci' 
made  here  would  be  confirmed,  as  a  matter  of  course, 
by  the  Lord  Chancellor. 

Sir  G.  Rose. — I  never  yet  heard  of  a  duplicate  com-^ 
n&isaon,  or  a  duplicate  fiat.    If  you  do  not  like  to  rely 
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1854.       on  secondary  endeiice  of  the  ezistenoe  of  the  fonner 
itt  le        fiat,  a  new  fiat  appears  to  be  the  proper  course. 


The  rest  of  the  Court  concorriDg, 


The  motion  was  refused. 


Westmintter,  Ex  parte  Saunders. — In  the  matter  of  Saunders. 

Jan.  23.  '^ 

^Ae  teS-  This  was  a  petition  of  the  bankrupt's  wife,  praying 

rim^rtiUwMif  ^^  ^^^  person  might  be  permitted  to  prove  a  sum  of 


^•jvife's  po-  money,  as  trustee  for  the  wife,  to  which  she  was  enti- 
t]tdvnoBlwr,m  tied  under  the  provisions  of  her  marriage  settlement 
nipt'i  dBith,  or  At  the  time  of  dieir  marriagei  the  bankrupt  and  his 
divonatd^imftdie  wife  were  residing  at  the  Mauritius ;  and  by  the  terms 
entiUaii*  tlis  of  the  marriage  settlement,  the  money  in  question,  which 
life ;  and  in  caie  ^^  the  property  of  the  wife,  was  to  be  paid  to  her,  in 
wifo?he\ras  to  ^^^  ^^  ^^^  death  of  the  husband,  or  of  the  parties  being 
■bareoft^pro-  ^^^^^^d;  and  in  case  the  husband  survived  the  wife, 
^^th  wtf^'  ^^^  ^^  ^^  ^  ^^^^  acertain  share  of  the  wife's  property; 
^°^^  f  h  ^  ^^^  during  the  continuance  of  the  marriage,  he  was 
trustee,  make     entitled  to  the  inta*est  for  his  life.    It  was  therefore 

tnch  proof  ai* 

the  Commis-      proposed  by  the  petition,  that  a  Mr.  Lunnjf,  a  relative 

■iooera  might 

think  she  was     of  the  wife,  should  be  permitted,  as  trustee,  to  prove 

the  sum  to  which  she  was  entitled ;  the  only  queation 
beingi  as  to  the  mode  of  making  the  proof. 

Mr.  t7.  RusseUy  in  support  of  the  petition. 


Mr.  L.  WigraiUf  for  the  assignees.    The  only  events 
in  which  the  husband  was  to  repay  this  money,  being  on 
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the  dissolution  of  the  marriage  by  his  death,  or  by 
divorce,  the  wife  has  therefore  only  a  right  to  claim 
the  sum  in  question,  when  the  marriage  may  be  so  dis- 
solved. In  Ex  parte  Shuie  (a), — ^where  a  bankrupt  had, 
on  his  marriage,  entered  into  a  bond  to  trustees  to  pay 
them  1200/.,  upon  trust  for  himsdf  for  life,  if  he  should 
not  become  a  bankrupt,  with  remainder  to  his  intended 
wife  for  life,  with  the  usual  limitations  to  children, — and 
on  the  faith  of  the  bond,  he  was  permitted  to  i^ply  to 
his  own  use  his  wife's  marriage  portion,  amounting  to 
150/., — it  was  held,  that  the  trustees  were  entitled  to 
prove  for  the  1200L,  and  the  dividends  were  directed 
to  be  invested  in  stock,  the  dividend  of  which  was  to 
be  subject  to  the  payment  of  interest  to  the  wife  oa 
the  150/.;  but  the  remainder  was  ordered  to  be  paid  to 
the  bankrupt's  creditors  for  his  life. 


lSS4s 


£x  parts 
Saunbbm. 


The  Court  observed  that,  in  the  case  dted,  the  pro- 
perty secured  by  the  bond  was  the  husband's,  and  did 
not  come  to  him  from  his  wife;  that  a  bankmpt's  wife 
was  in  all  cases  entitled  to  have  her  interests  taken  cave 
of,  and  that  the  present  case  came  within  the  princi- 
ple of  Ex  parte  Turpin  (i). 


Ordered,  that  the  petitioner  nught  go  before  the 
Commissioners,  and  in  the  name  of  Lu$uif,  as 
her  trustee,  make  such  proof  as  the  Commis- 
sioners nught  think  she  was  entitfed  to;  and 
that  the  dividends  on  such  proof,  and  the  in^ 
terest  thereof  should  accumukte  for  the  benefit 
of  the  wife. 


(tf)  S  D«a.  &  Chit  1  >  Mont;  k  B.  3S5.        (6)  1  D«a.  &  Chit,  I20i 
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Jan.  23, 24/^  ^^  P^^  JoHN  TiPLADT  and  Others. — In  the  matter  of 

William  Dickenson. 

The  Court  of        nHr-rw^n 

Review  has  jn-  1  HIS  was  a  petition  of  the  assigneesi  and  nearly  all 
to  entertain  the  creditors  who  had  proved  under  the  fiat^  praying 
a^nst^Sie  al-  that  the  Court  would  reduce  the  allowance,  which  the 
by^Coo^.  Commissioners  had  made  to  the  official  asdgnee.    The 

^J?j*j;,2lLc,  P«^*»o°  stated  the  following  facts. 
But  theCouit      The  bankrupt  had  been  engaged  in  the  business  of  a 

wtll  Dot  review  «?  «» 

the  decision  of    factor  until  the  issuing  of  the  fiat  against  him,  which  was 

the  Commis- 

sioner,  as  to  the  on  the  ISth  February  1833.    The  debts  proved  by  the 

quantum  of  the 

allowance,  nn-  Creditors  in  LfOndon  did  not  exceed  21,2301,,  and  the 
thathehaspro-  debts  proved  by  the  petitioners  amounted  to  20,873/. 
enoneoQs  prin-  l^^*  Srf.  At  the  time  of  the  bankruptcy,  the  property  of 
BuJ.Crm.    ^'  DicJ^^^f^^on  consisted  of  cash  and  bills  in  his  possession, 

to  the  amount  of  714/.  8^.  2d. ;  of  stock  in  trade  to  the 
amount  of  10,567/.  7^.;  of  a  lease  and  fixtures  of  a 
house  in  Milk  Street,  worth  about  1500/. ;  of  certain 
mining  shares,  worth  about  800/. ;  and  sundry  debts, 
considered  good,  to  the  amount  of  7015/.  Upon  the 
appointment  of  the  official  assignee,  which  took  place 
on  the  19th  February  1833,  the  sum  of  714/.  8^.  2d.  in 
cash  and  bills  was  immediately  paid  over  to  him.  The 
bankrupt's  stock  was  shortly  afterwards  sold  by  the 
creditors*  assignees  for  10,567/.  7^.,  which  sum  was 
pdd  to  Edwards,  the  official  assignee,  by  six  different 
checks  on  London  bankers,  the  last  payment  being 
made  on  the  Ist  June  1833.  The  lease  and  fixtures 
were  sold  for  1474/.  3s.  6c/.,  which  siun  was  also  paid 
to  Edwards  by  a  banker's  check,  on  the  30th  May 
1833.  The  mining  shares  were  sold  for  850/.,  and 
certain  other  effects  for  16/.  19^.,  and  the  amount  Muts 
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also  paid  to  Edwards  by  a  banker's  check.  Between  18S4. 
the  19th  February  and  the  18th  June,  Edwards  re-  Erpari 
ceived  sundry  debts  and  other  sums  of  money  on  ^l^^ 
account  of  the  bankrupt's  estate,  amounting  to  4627/. 
lis.  6d,  This  was  the  whole  amount  produced  in  cash 
from  the  property  of  the  bankrupt,  up  to  the  18th  June 
1833,  being  altogether  18,250/.  9s.  2d.  Out  of  the 
sum  of  850/.  received  for  the  mining  shares,  Edwards 
paid  574/.  Os.  4c/.,  for  which  the  shares  were  pledged  by 
the  bankrupt  before  his  bankniptcy ;  but  he  charged  a 
commission  to  the  bankrupt's  estate  upon  the  whole  of 
the  850/.  The  petitioners  alleged,  that  such  of  the 
book  debts  due  to  the  bankrupt,  as  required  any  trou- 
ble and  exertion  in  collecting,  were  still  outstanding, 
and  were'  not  received  by  Edwards  up  to  the  18th  of 
June  1833. 

On  the  18th  June  1833,  a  dividend  was  declared, 
when  Edwards  made  the  following  charge  against  the 
bankrupt's  estate. 

£   «.   d 
Examining  books  and  accounts        .        .        .10  10    0 

On  collection  of  debts  under  100/.  5  per  cent. 

on  4412/.  5s.  3d.  received  in  cash    •        .  S30  13    2 
Ditto  above  100/.  and  not  exceeding  500/.  2^ 

per  cent,  on  337/.  19s.  9(/       •        .         . 
Ditto  on  other  debts,  1  per  cent,  on  first  1000/. 
Half  per  cent,  above,  on  12,500/.  3s.  Hd, 
On  money  divided,  2  per  cent,  on  first  1000/.  • 
One  per  cent,  above,  on  14,914/.  10s.  7d* 
On  number  of  creditors  who  proved.  Is.  each, 

153 .      r  13    0 


8    9 

0 

10  10 

0 

62  10 

0 

20    0 

0 

149     3 

0 

^489     7     9 


This  sum  of  489/.  7s.  2d.  was  exclusive  of  the  sum 
of  98/.  lOs.  3d.,  which  was  paid  to  the  auctioneers  and 
accountants  for  their  services  in  disposing  of  the  stock. 
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1S94.  and  alM>oftbe8iiinof99l.7i.l0dLiMddoiitofdiee8tmte 
MMpam  ^  '^  ^^  coBipemation  fund,  and  of  lOf.  7s.  6dL  for 
petty  charges.  The  assignees  objected  to  the  aOow- 
ance  of  tUs  ram  to  the  oflkial  assignee,  bat  the  Com- 
ndisioner  allowed  nearly  the  whole  of  it,  namely, 
4881.  ns.  ftd. 

The  jfnfet  mm,  therefore,  that  this  sum  might  not 
be  allowed  to  the  official- assignee,  bat  only  sach  other 
less  sum  as  to  the  Court  might  seem  proper,  and  that 
the  costs  of,  and  incidental  to  the  appHcation,  might 
be  paid  out  of  the  estate. 

In  answer  to  this  petition,  the  official  assignee 
made  an  affidavit  to  the  following  effi^.  That 
there  were  408  parties  or  firms  indebted  to  the 
estate  of  the  bankmpt  in  rarious  soms  at  the  time 
of  the  issuing  of  the  fiat,  of  which  debts  S45  were 
paid  before  the  18th  June,  in  consequence  of  the 
great  exertions  used  by  the  c^cial  assignee.  That 
with  the  view  of  collecting  as  much  as  possible  before 
the  18di  June,  he  made  in  many  instances  special 
applications  to  the  difierent  parties,  particularly  re- 
questing payment,  in  order  that  the  amount  applied 
for  might  be  included  in  the  dividend;  and  that 
had  it  not  been  for  these  exertions,  a  comparatively 
small  number  and  amount  of  the  debts  would  have  been 
collected  previous  to  the  dividend  meeting.  In  addi* 
tion  to  the  845  applications  which  were  successful,  he 
applied  also  to  58  other  persons,  but  without  success. 
Besides  the  collection  of  the  debts,  the  deponent  stated 
that  there  were  various  other  duties  of  an  extensive 
nature,  which  devdved  upon  him  as  official  assignee, 
namely,  the  examination  of  the  bankrupt's  books  and 
accounts,  and  of  his  balance  sheet, — the  examination 
and  adjustment  of  the  creditors'  accounts,  previously 
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to  the  proof  of  their  debtSi  and  subsequently  on  pay*       1S34. 
nent  of  their  dividends, — ^the  making  proper  inquiries,       ETMrti 
and  taking  proper  steps,  with  a  view  to  the  expunging      '^l^'t^L 
and  reducing  of  proofs,  where  he  discorered,  or  had 
ireason  to  believe,  that  the  creditors  had  received  monies 
firom  other  sources  connected  with  the  bills  and  secu^ 
rities  exhibited,  or  that  for  any  other  reason  the  proof 
made  was  greater  than  it  ought  to  have  been, — also,  the 
examination  and  payment  of  all  claims  for  wages,  allow- 
ance to  the  bankrupt,   rents,  taxes,  rates,  insurance 
upon  property  belonging  to  the  estate,  carriage  of  goods, 
Imd  all  other  charges  incidental  to  the  working  of  the 
estate. 

With  respect  to  the  sum  of  488/.  lis.  id.  allowed  to 
the  official  asrignee,  he  stated,  that  the  difibrent  items 
composing  that  sum,  were  fixed  and  calculated  by  the 
Commissioner  himself,  and  by  his  direction  copied  in 
the  mar^^n  of  the  accounts  of  the  assignees  previously 
to  the  accounts  being  sworn  to,  and  passed  by  the 
Commissioner;  and  that  such  allowance  was  made  by 
the  Commissioner,  after  frequent  meetings  had  been 
held  by  the  Commissioners  of  the  Court  of  Bankruptcy, 
to  consider  and  determine  the  principle  of  makmg 
allowances  to  official  assignees,  having  regard  to  the 
nature  of  their  duties,  and  to  the  amount  of  the  re- 
spective estates  to  be  administered.  That  out  of  the 
idlowanoe  so  made  to  him,  he  had  to  pay  the  rent  of 
his  offices,  clerks'  salaries,  and  all  other  charges  con* 
nected  with  the  establishment  of  an  office  where  ex- 
tensive business  was  conducted. 

It  was  further  stated  in  the  affidavit,  that  on  the  19th 
April  the  official  assignee  paid  574/.  14«.  4ef.  by  a 
check  on  his  private  bankers,  to  redeem  the  mining 
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1854.  shares  which  had  been  pledged,  and  on  the  same  day 
^zuutB  leceived  850/.,  being  the  produce  of  the  aale  of  these 
tod'^oUw.  s^*'®**  That  ihe  mode  of  redeeming  this  properiy 
was  highly  advantageous  to  the  estate,  in  having  ren- 
dered an  application  to  this  Court  unneceissary  on  the 
part  of  the  equitable  mortgagee  for  an  order  of  sale, 
and  all  aubsequent  proceedings  consequent  on  such 
order,  whereby  a  great  expense  was  saved  to  the  estate* 
That  the  bankrupt,  previous  to  the  fiat,  offered  only  a 
composition  of  7s»  6d.  in  the  pound,  in  satisfaction  of 
his  debts,  and  that  there  had  already  been  pud  to 
the  creditors  who  had  proved,  a  dividend  of  9«.  in  the 
pound. 

In  addition  to  this  affidavit  of  the  official  assignee,  it 
was  also  sworn  by  two  other  official  assignees,  that 
prior  to  their  appointment,  as  official  assignees,  they 
had  been  for  many  years  almost  exclusively  employed 
as  public  accountants,  and  had  extensive  employment 
and  experience  in  the  collection  of  debts  due  to  bank- 
rupts' estates,  and  the  examination  of  bankrupts'  ac* 
counts,  and  other  business  necessarily  attending  the 
winding  up  of  bankrupts'  affairs.  That  they  were 
generally  allowed  by  the  Commissioners,  acting  before 
the  foundation  of  the  present  Bankruptcy  Court,  any 
rate  of  commission  for  the  collection  of  debts  satisfac- 
tory and  agreed  to  by  the  assignees  who  employed 
them,  varying  according  to  the  amount  and  character 
of  the  debts  collected,  besides  an  extra  sum,  which 
constituted  the  principal  profit  of  the  accountant,  for 
time  occupied  by  their  clerks,  of  themselves  in  the  ex- 
amination and  preparation  of  the  bankrupt's  accounts, 
and  other  accounts  and  transactions  relating  to  his 
estate,  as  also  for  their  attendance  upon  the  Commis* 
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sionersj  assignees,  solicitors,  debtors,  and  creditors  of  18S4. 
the  bankrupt's  estate,  and  for  the  examination,  adjust-  «  ^ 
ment,  or  payment  of  the  various  demands  thereupon,  ^a^^I^^ 
and  for  other  general  business  which  arose  in  the  work- 
ing of  the  bankrupt's  estate.  That  if  the  estate  of 
this  bankrupt  had  been  administered  in  the  manner 
adopted  before  the  establishment  of  the  present  Court 
of  Bankruptcy,  and  either  of  the  deponents  had  been 
employed,  as  accountants,  to  collect  the  debts,  and  to 
conduct  the  general  business,  they  should  have  ex- 
pected a  commission  of  five  per  cent,  for  the  collection 
of  the  debts  alone,  independent  of  their  charges  for  all 
other  business,  to  which  their  time  and  attention  would 
necessarily  have  been  required ;  and  that  they  verily 
beUeved,  from  their  experience  in  bankruptcy  proceed-  . 
ings,  that  such  charges  would  have  exceeded  the  sum 
of  488/.  ns,  2d.,  awarded  to  the  official  assignees; 
and  that  the  assets  of  the  bankrupt  could  not  have 
been  got  in  under  the  old  system,  either  in  respect  to 
the  proportional  amount  of  assets  realized,  or  in  re- 
spect to  the  time  within  which  the  same  had  been  gotten 
in. 

In  reply  to  these  affidavits,  it  was  sworn  by  Tiplady, 
one  of  the  creditors'  assignees,  that  he  applied  to  Mr. 
Parrinton  and  Mr.  Threlkeld,  two  persons  who  had 
been  for  many  years  most  extensively  engaged  in  the 
business  of  public  accountants,  and  in  the  management 
and  winding  up  of  the  estates  of  bankrupts  in  the  line 
of  business  carried  on  by  Dickenson,  and  inquired  of 
them  the  particulars  of  their  charges  of  managing  and 
winding  up  of  bankrupt's  estates,  and  was  informed  by 
each  of  them,  that  if  be  had  been  employed  in  winding 
up  the  bankrupt's  affairs,  and  had  been  lefl:  to  make  his 
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IBH*  awn  charge  for  so  doing,  by  way  of  per  centage,  on 
Bgp^rts  ^^  anoiint  of  book  debts  received,  he  would  have 
^B^io^  considered  that  a  commission  of  2J  per  cent,  on  die 
amount  received  for  the  book  debts,  in  addition  to  | 
per  cent,  for  the  arrangement  and  sale  of  stock,  would 
have  been  a  full  and  fair  remuneration  for  all  the  busi- 
liess  to  which  his  time  and  attention  would  necessarily 
have  been  required,  so  far  as  he  could  form  an  oj»nion, 
including  the  examination  of  the  bankrupt's  books  and 
accounts,  the  examination  of  his  balance  sheet,  the 
examination  and  adjustment  of  the  creditors'  claims, 
and  all  the  other  business  specified  in  the  affidavit  of 
the  official  assignee;  and  that  he  had  never  received 
so  much  as  4SSL  under  any  bankruptcy  or  insolvency. 
That  Mr.  Threlkeld  had  the  management  and  winding 
up  of  the  bankruptcy  of  Messrs,  Wilson  and  LUUnum, 
under  which  he  collected  debts  to  the  amount  of  10,000/« 
and  upwards,  and  sold  stock  to  the  amount  of  800(Ml 
and  upwards,  with  the  assistance  of  one  of  the  bank- 
rupts, in  small  parcels;  that  up  to  the  first  dividend 
the  sum  of  10,000/.  and  upwards  was  divided  among 
the  creditors ;  and  that  for  all  these  services  he  charged 
Ih  per  cent,  and  no  more,  on  the  produce  of  the  stock 
and  debts;  which  commission  amounted  to  193/.  1&.  lOd,; 
but  in  addition  to  this,  the  assignees  and  creditors,  in 
consideration  of  his  extraordinary  exertions,  gave  him 
a  further  sum  of  52L  10«.,  making  together  S46/.;  and 
that  at  the  second  dividend  a  sum  of  3000/.  was  divided 
among  the  creditors,  when  his  further  charge  amounted 
to  39/.  la,  6d.,  and  no  more.  That  it  was  the  depo- 
nent, and  not  the  official  assignee,  in  the  present 
instance,  who  arranged  for  the  redemption  and  sale  of 
the  mining   shares;    that  he   got   from   the    official 
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attignee  his  cheque  for  574/.  0^,  4d|  which  was  imme«>       1834, 
diately  paid  to  the  mortgagees  of  suoh  sbaresi  and      i^^i[[rto 
within  an  hour  afterwards  he  paid  to  the  official  assig-     j|54  J^^ 
nee  the  sum  of  850/.,  for  which  the  deponent  sold  the 
shares;  and   that   at  the  time  the  o^oial  assignee 
signed  the  cheque  for  the  57i/.  0^.  4^.,  he  had  money 
in  his  hands  to  that  amount  belonging  to  the  estate. 

It  waa  also  sworn  by  a  person  who  had  been  for 
•everal  years  clerk  to  the  bankrupt^  and  for  some  time 
his  partner,  that,  upon  the  failure  of  Dickenson^  the 
deponent  made  up  his  books  and  accounts^  and  also 
his  balance  sheet,  and  examined  and  adjusted  all  the 
ereditors'  accounts;  and  that  he  likewise  formed  % 
separate  book  containing  the  particulars  and  amount 
of  the  debts,  and  attended  with  the  official  assignee  at 
the  first  meeting  for  proof  of  debts,  when  this  book 
was  referred  to  by  the  official  assignee  of  the  deponentj 
as  a  check  upon  the  amount  of  the  debts  which  the 
creditors  attended  to  prove ;  and  that  he  was  paid  by 
the  assignees  15/.  for  his  services. 

The  Commissioner,  who  had  made  the  allowance  tQ 
the  official  assignee,  although  informed  that  a  petition 
had  been  presented  to  reduce  such  allowance^  made 
nevertheless  the  following  certificate. 

<^  In  the  matter  of  William  Dickenson,  a  bankrupt* 
"  I  hereby  certify,  that  under  and  by  virtue  of  the 
judicial  discretion  vested  in  me  by  the  act  of  parliament 
in  that  behalf,  I  ordered  to  be  paid  out  of  the  bank- 
rupt's estate,  to  the  official  assignee  thereof,  the  sum  of 
468/.  17«.  9d.,  as  a  remuneration  for  his  services,  such 
sum  of  money  appearing  to  me,  upon  consideration  of 
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1 834.        the  bankrupts  property,  and  the  nature  of  the  duties 
Ez  parte       ^^  ^^^  official  assignee^  to  be  just  and  reasonable. 
JiXi  Edwaed  Holboyd." 

Mr.  Twiss,  and  Mr.  Montagu,  appeared  in  support 
of  the  petition.  The  judgment  of  the  Court  on  this 
question  is  looked  forward  to  with  no  small  degree  of 
anxiety  by  the  commercial  world;  for  if  the  Court 
should  sanction  so  unreasonable  an  allowance  as  this 
to  the  official  assignee,  it  is  the  opinion  of  many  mer- 
cantile men,  that  it  will  prove  a  serious  obstacle  to  the 
administration  of  a  trader's  effects  under  a  fiat  in  bank- 
ruptcy. They  think,  that  so  large  a  remuneration  to 
the  official  assignee  will  operate  most  injuriously  to  the 
interests  of  a  bankrupt's  creditors;  and  will  prevent 
many  large  estates  from  being  distributed  under  the 
bankrupt  law,  as  they  would  be,  if  they  were  not  lia- 
ble to  so  ruinous  a  deduction  from  the  bankrupt's  pro- 
perty. .  In  this  case,  there  were  only  103  days  of  actual 
work  performed  by  the  official  assignee,  and  all  that 
work  has  been  to  receive  money,  without  any  adequate 
trouble,  compared  with  the  extent  of  his  remuneration. 
The  sum  of  488/.  17«.  2d.f  also,  which  the  Commissioner 
has  allowed  him,  is  over  and  above  all  his  charges  for 
expenses;  and  the  creditors  now  submit  to  the  Court, 
that  such  an  allowance  is  an  exorbitant  one,  and  ought 
to  be  diminished. 

There  are  two  questions,  however,  which  will  natu- 
rally present  themselves  to  the  consideration  of  the 
Court;  1st,  whether  the  Court  has  jurisdiction  to 
reduce  the  allowance?  and  2dly,  whether  this  is  a  pro- 
per case  for  the  .interference  of  the  Court? 
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First,  in  regard  to  the  jurisdiction.  The  1  &2  1834. 
WiU.  4.  c.  56.  s.  22.  enacts^  that  the  official  assignees  ETparte 
are  "  to  be  subject  to  such  rules,  to  be  selected  for  Jd'otten. 
such  estate,  and  to  act  in  such  manner,"  as  the  chief 
and  other  judges  of  the  Bankrupt  Court,  with  the 
consent  of  the  Lord  Chancellor,  shall  from  time  to  time 
direct.  By  section  57,  also,  it  is  declared,  '^  that  it 
shall  be  lawful  for  the  Commissioner,  before  whom  any 
person  shall  be  adjudged  a  bankrupt  in  the  said  Court 
of  Bankruptcy,  or  who  shall  appoint  an  official  assignee 
under  the  power  hereinbefore  given  for  that  purpose,  to 
order  and  allow  to  be  paid  out  of  the  bankrupt's  estate 
to  the  official  assignee  thereof,  as  a  remuneration  for 
his  services,  such  sum  of  money  as  shall  appear  to  such 
Commissioner,'  upon  consideration  of  the  bankrupt's 
property,  and  the  nature  of  the  duties  to  be  performed 
by  such  official  assignee,  to  be  just  and  reasonable." 
Now^  the  power  given  to  this  Court  by  the  S2d  section 
was  thus  exercised.  Among  the  Rules  or  General 
Orders  of  this  Court,  which  it  made  on  its  first  esta* 
blishment,  with  the  consent  of  the  Lord  Chancellor,  it 
is,  by  Rule  27  (a),  *'  recommended  to  the  Commis- 
sioners to  allow  the  official  assignees  one  per  cent,  on 
the  monies  they  respectively  receive,  and  one  and  an 
half  more  on  the  monies  actually  to  be  divided,  sub- 
ject nevertheless  to  be  increased  or  diminished  in  any 
case  under  special  circumstances,  to  be  referred  to  the 
Court  of  Review.*'  It  is  clear  then,  that  the  statute 
not  only  gave  jurisdiction  to  this  Court  to  decide  upon 
the  proper  allowance  to  the  official  assignee,  but  that 
the  Court  acted  upon  such  jurisdiction;  otherwise,  it 

(•)  See  General  Orders  of  January  12,  1882,  Vol.  1,  Appendix,  ziviii. 
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1S34.  would  not  have  made  any  such  otder  as  thU»  [Sir 
^^fg^  J»  Crass.  I  obsenre,  that  by  one  of  the  preceding 
I^i^  nilet  (tf)  it  ia  directed,  '<  that  each  official  asaignee  sbal 
follow  the  instructiona  of  the  Commiaiioner  under  whom 
he  act%  according  to  the  exigenciea  of  each  particular 
eaae,  aul^ject  to  such  directions  as  shall  irom  time  to 
time  be  prescribed  by  the  Court  of  RoTiew*"]  In  a 
caae  which  has  already  occurred  before  tbia  Court,  Em 
parte  Ellis  (b),  where  the  appointment  of  an  official 
aasignee  was  objected  to,  on  the  ground  diai  be  would 
receive  S002.,  without  baTing  any  thing  to  do^ — the  Court 
never  thought  of  disclaiming  any  jurisdiction  over  the 
Commissioner  in  the  appointment  of  the  official  assignee, 
but  merely  said,  ''it  is  a  mistake  to  suppose  dmt  if  he 
has  nothing  to  do,  he  wUl  receive  dOOl.  ;'*  which  shows 
piainly»  that  the  Court  thought  the  reward  of  the  official 
assignee  ought  to  be  in  proportion  to  his  servicea* 
There  can  be  no  doubt  that  thia  Court  possesses  all  die 
jurisdiction,  as  to  controlling  the  ads  of  every  person 
eonneeted  with  a  commission  or  fiat  of  bankraptcy, 
which  waa  formerly  exercised  by  the  Lord  Chanoalkr, 
and  would  be  still  exercised  by  him,  if  this  Court  had 
net  been  established.  In  Ea  parts  Canif  (e),  it  was 
made  a  question,  wfaeAcr  the  dacietioDary  power  of 
the  Commissioners  to  reject  a  person  as  unfit  to  be 
an  asngnee,  was  subject  to  any  appeal  to  the  Lord 
Chancellor;  and  the  Vice-chancellor  in  giving  judg- 
ment^ which  was  confirmed  on  appeal  to  the  Lord 
Chancellor,  thus  expressed  himself:  ''  Upon  the  ^ei» 
tion,  whether  the  Court  has  jurisdiction  lo  interfere,  I 

(a)  Rule  25;  Vol.  1,  Appendix,  xzvii. 

(6)  1  Deac.  &  Chit.  209  j  1  Mont.  &  B»  116. 

(c)  Moot,  k  M.  197. 
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eDtertain  no  doubt  whatever;  because  I  apprehend^  that       1834. 
it  is  inherent  in  the  jurisdiction  of  the  mreat  seal  to       «._hh 
-p«».«„a  *.  .C  of  .^  p.™.  »™^.ed  ,i*      -■£. 
the  commission  9  except  where  the  legblature  has  other- 
wise directed.    The  jurisdiction  to  remove  assignees 
prior  to  the  late  act  (a)  was  always  exercised,  without 
there  being  any  express  authority  given  by  statute^ 
because  it  was  considered  to  be  inherent  in  the  juris^ 
diction  of  the  great  seal." 

The  second  question  is,  whether,  if  this  Court  has 
jurisdiction  to  interfere,  this  is  not  a  case  which  calb 
fiir    sudi    interference.     In    making    the    allowance 
to  the  official  assignee  on  the  present  occasion,  the 
CommissicHier  seems  to  have  proceeded  upon  some 
goaeral  rule  of  computation,  which  he  was  not  justified 
in  doing  by  the  provisions  of  the  act.     For  by  the  57th 
section  already  referred  to,  he  is  authorized  to  make 
the  allowance,  upon  consideration  of  the  amount  of  the 
bankrupt's  property,  and  the  nature  of  the  duties  to  be 
performed  by  the  official  assignee.     Now,  the  true 
interpretatioQ  of  this  section  is  expressed  by  the  Court 
in  Ex  parte  EIU$  (6), — ^where  it  said  that  it  was  a  mis* 
take  (o  suppose  that  the  official  assignee  wss  to  be 
remunerated  for  doing  nothing — ^as  well  as  in  the  lan- 
guage of  its  own  rule  (c),    which  provides  for  the 
increase  or  diminption  of  the  allowance  to  the  official 
assignee,  according  to  circumstances.    Then  what  are 
tliose  circumstanoes  in  the  present  case?    The  Com« 
Bussioner  has  awarded  the  sum  of  4S8L  to  the  official 
aasignee,  merely  for  collecting  in  the  bankrupt's  debts, 
and  receiving  payment  of  a  few  bankers'  checks.    And 
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1854«  betides  this  sam  of  4S8/.»  no  less  a  sum  than  98/.  has 
Ex  parte  been  paid  out  of  the  estate  for  the  charges  of  auc- 
ud'oi^en.  tioneers  and  accountants,  and  991.  for  fees,  which  is 
nearly  double  what  would  have  been  payable  under 
the  old  system  in  bankruptcy.  The  official  assignee 
having  been  appointed  on  the  I9th  February,  and  his 
remuneration  being  for  his  services  up  to  the  18th  June, 
the  number  of  days  he  was  employed  about  the  bank- 
rupt's concerns  was  119;  he  has  therefore  been  allowed 
by  the  Commissioner  at  the  rate  of  more  than  4/.  a  day 
for  the  simple  labour  of  receiving  money,  and  this  too 
in  addition  to  what  he  was  receiving  as  official  assignee 
under  other  bankruptcies.  It  is  incumbent  on  the 
Court,  then,  to  prevent  so  wasteful  an  expenditure  of 
the  bankrupt*s  property,  which  will  otherwise  compel 
the  creditors  of  an  insolvent  trader  to  have  recourse  in 
future  to  a  trust  deed,  instead  of  a  fiat  in  bankruptcy, 
for  the  distribution  of  his  effects. 

Sir  G.  Rose. — There  is  no  doubt  that  this  Court 
has  a  general  jurisdiction  to  control  the  proceedings  of 
the  Commissioners,  where  it  is  expedient  to  exercise 
such  control.  There  may  be  some  few  exceptions  to 
the  contrary,  as  in  adjournments  sine  die,  and  signing 
the  bankrupt's  certificate;  but  the  general  controlling 
power  of  the  Court  is  unquestionable.  As  the  Com-, 
missioner  however,  in  this  case,  drew  up  his  certificate 
of  allowance  to  the  official  assignee,  after  being  in- 
formed that  a  petition  was  presented  against  the  extent 
of  such  allowance,  and  his.  attention  was  thus  called  to. 
the  merits  of  the  case,  I  do  not  see  how  we  can  go 
into  the  particulars  of  the  amount  of  the  remuneration. 
I  certainly  must  deprecate,  after  that,  our  sitting  as  a 
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jury  to  assess  damages  on  a  gitanium  meruit j  when  we        1A34. 
have  not  the  proper  means  of  appreciating  the  services      £x  parte 
of  the  official  assignee,  and  the  Commissioner  has  al-     and'o^en. 
ready  bestowed  his  attentive  consideration  to  the  sub- 
ject. 

Erskine,  C.J. — The  question  is  of  so  much  import- 
ance,  that  I  am  not  prepared  to  say  I  have  yet  made 
up  my  mind  on  the  subject.  I  should  therefore  wish 
to  hear  the  case  fully  argued,  in  order  that  the  question, 
as  to  our  jurisdiction,  may  be  finally  settled.  There 
also  remiuns  another  question,  namely,  whether  we  are 
called  upon  to  exercise  it,  under  the  present  circum- 
stances. 

Sir  J.  Cross* — The  rules,  which  were  promulgated  , 
by  this  Court  upon  its  first  establishment,  were  drawn 
up  with  great  care  and  deliberation,  to  assist  the  Com- 
misaioners  in  making  a  proper  allowance  to  the  ofiicial 
assignees.  It  is  certainly  a  delicate  task,  which  the 
Commissioner  has  to  perform.  The  intention  of  the 
rule. was,  that  he  should  hold  an  even  balance  between 
a  too  rigid  justice,  on  the  one  hand,— and  too  much 
generosity,  on  the  other.  The  rule  as  to  the  amount 
of  the  allowance,  I  conceive,  was  intended  by  the  Court 
as  a  guide  to  the  Commissioner,  and  not  as  an  inflexi- 
ble rule,  which  was  to  be  never  departed  from. 

Mr.  Blackbume,  and  Mr.  J.  Russell,  appeared  this  January  24. 
day  to  argue  the  question  on  behalf  of  the  respond- 
ent. There  are  three  propositions  contended  ^for, 
on  the  part  of  the  official  assignee,  any  one  of  which 
will  be  sufficient  for  his  case.  1st,  This  Court  has  no 
jurisdiction  in  the  matter;  the  1  &  3  WiU.  4.  c.  56. 
s.  57.  having  vested  the  whole .  power,  of  making  the 
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1834,  •Uowance  to  the  offidai  amgaee,  in  the  Coiiiiiiittioiier« 
£,_j,  iMicontroUed  by  any  other  authority.  Sdly,  If  the 
Court  hag  any  jurisdiction,  it  is  but  a  modified  juria* 
diction  oyer  the  discretionary  power  given  to  the  Gn»- 
missioner;  for  where  there  is  a  discretionary  power  to 
be  exercised  by  an  inferior  tribunal,  the  Court  of 
Appeal  will  not,  except  under  very  special  circum- 
stances, interfere  with  that  discretion;  and  there  are 
no  such  special  circumstances  here*  Sdly,  If  the 
Court  should  decide  against  both  these  propositions, 
then,  we  contend,  that  there  is  nothing  to  justify  the 
interference  of  the  Court,  upon  the  merits. 

First,  As  to  the  power  of  the  Commissioner  being  un* 
controllable.  The  act  (a)  for  the  establishment  of  this 
Court  gites  a  jurisdiction  to  it  quite  distinct  from  that 
which  it  entrusts  to  the  Commissioners,  whose  ]>ower 
and  authority  are  perfectly  independent  of  this  Court 
And  the  words  of  the  57th  section  of  the  act  dearly 
Test  the  whole  discretionary  power  in  (he  Commis- 
sioner, as  to  the  amount  of  tiie  allowance  to  the  official 
assignee;  for  the  Commissioner  is  directed  to  order 
and  allow  him  **  such  sum  of  money,  as  skatt  appear 
to  9neh  Cornmisnoner^  upon  consideration  of  the  bank- 
rupt's propeity,  and  the  nature  of  tiie  duties  to  be 
performed  by  such  official  assignee,  to  be  just  and 
reasonable.*'  Hie  Commissioner  is  more  likely  to 
know  what  ought  to  be  done  in  making  the  aUowaace, 
than  any  other  person;  for  the  official  assignee  acts 
entirely  under  his  directions,  and  he  is  thenefore  the 
hest  judge  of  the  value  of  the  services  which  have  been 
performed  by  the  official  assignee.  A  period  of  seve- 
nd  years  might  elapse  after  the  allowance  had  been 
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made  by  the  CommiMioner,  and  if  any  one  was  permitted  1 SM 
to  come  here  to  dispute  it»  there  would  be  no  end  of  nTpuig 
the  inquiry.  It  would  be  a  great  evil,  if  questions  like  i^^i^m. 
this  were  to  come  before  the  Ckmrt,  dependingi  as  they 
necessarily  must,  upon  a  number  of  minute  eircinii-> 
stances,  which  could  not  be  gone  into,  without  much 
greater  expense  and  delay  than  beftyre  the  Commia- 
sioner.  But  suppose  the  Court  was  to  say  that  this 
aDowanee  was  unreasonable,  and  direct  the  Commie- 
aioner  to  allow  a  less  amount, — and  the  Oomrnksioner 
was  to  reply,  that  he  had  reconsidered  the  point,  and 
could  not,  consktently  with  his  knowledge  of  Ae  ftcCs, 
say  that  the  allowance  was  unreasonable.  There  wovM 
dien  arise  a  collision  between  the  CSownriasioiier  and 
Uiis  Court,  and  how  could  the  matter  be  set  at  reitt 
The  ofHciid  assignee  would  never  get  anything  ibr  his 
aervices,  if  this  Court  were  to  determine  that  one  ^dioih- 
«nee  was  fit,  and  the  Commissioner  thought  it  unfit 
The  amount  of  the  allowance  is  diiected  by  the  statute 
to  be  fixed  by  the  Commissioner.  It  is  true,  that  a 
oerlain  rate  of  allowance  is  specified  m  Rule  S7,  but 
that  is  only  as  a  recommendation  to  the  Commissioner, 
and  was  not  meant  to  be  obligatory  upon  him,  [JBr^ 
Hm^  C.  J.  The  form  of  that  rule  shows  that  the  Court 
did  not  claim  a  jurisdiotion  in  the  matter,  ^  priori,  from 
using  the  word  *^  reeommended.**]  The  case  of  At 
parte  £0is(4i),  that  has  been  cited  by  tlie  other  side, 
merely  riiows  ti&at  tiie  Commbsiotter  had  a  discre^ 
tionax^  power  in  the  appointment  of  an  official  ass^pnee, 
and  that  he  was  directed  by  the  Court  to  exercise  that 
diseretion.  In  JSr  parie  Candy  (6X  too,  there  cmM 
be  no  doubt  of  the  Lord  Chancdior'a  authority  to 

(a)  Supra.  (h)  Siifr<^ 
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1834.  regulate  the  c<»iduct  of  the  Commissioner,  in  rejecting 
£z  pute  ^^y  person  elected  by  the  creditors  to  be  an  assignee, 
tnd'otben.  ^^^  ^"  ^^^  ^^^^  ^^^  whole  discretion,  as  to  the  amount 
of  the  allowance  to  the  official  assignee,  is  by  the 
statute  expressly  vested  in  the  Commissioner.  The 
fixing  the  amount  of  this  allowance  to  the  official  assig- 
nee, is  quite  as  distinct  and  independent  a  power  en- 
trusted to  the  Commissioners,  as  their  allowance  of  the 
bankrupt's  certificate.  And  it  has  been  decided  in  Ex 
parte  King  (a),  that  there  is  no  controlling  power  in  the 
Great  Seal,  to  interfere  with  the  Commissioners  in  the 
exercise  of  their  discretion,  as  to  the  allowance  of  the 
bankrupt's  certificate. 

Secondly;  Supposing  the  Court  has  jurisdiction  in  this 
matter,  the  present  is  not  such  a  case,  as  will  justify  its 
interference  with  the  conduct  of  the  Commissioner.  It 
is  well  known,  that  in  all  matters  of  appeal  from  an 
inferior  jurisdiction  to  a  superior  one,  whenever  there 
is  a  discretionary  power  vested  in  the  Court  below, 
which  has  been  really  and  bond  fide  exercised,  the 
Court  above  will  not  interfere,  although  such  discretion 
may  have  been  imperfectly  exercised.  This  principle 
is  always  acted  upon  by  the  Court  of  King's  Bench,  in 
the  exercise  of  its  jurisdiction  over  the  magistracy  of 
the  country;  for  notwithstanding  the  justices  below  may 
draw  a  wrong  conclusion  firom  the  facts,  yet  if  they 
appear  to  have  duly  exercised  the  discretion  with 
which  the  legislature  may  have  entrusted  them  in  de- 
ciding upon  the  facts,  and  no  point  of  law  is  involved 
in  the  case,  the  Court  of  King's  Bench  will  not  inter- 
pose its  authority;  although  the  judges  often  say,  that 
they  should,  under  the  same  circumstances,  have  de* 

(a)3yei.jiui.424. 
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cided  differently.  And  this  Court  appears  to  have  18S4. 
entertained  the  same  view  of  the  question  in  Ex  parte  ETwiria 
EUis(a);  for,  in  that  case,  the  Commissioner  thought  ^7^i^^ 
that  he  had  no  discretionary  power  in  the  appointment 
of  the  official  assignee;  but  this  Court  informed  him 
that  he  was  mistaken,  in  point  of  law,  and  that  he  bad 
such  discretion.  [Erskine,  C.  J.  It  may  be  observed, 
ako, — in  addition  to  what  has  been  said  of  the  way  in 
which  the  Court  of  King's  Bench  exercises  its  jurisdic- 
tion over  magistrates, — that,  upon  questions  of  costs, 
after  there  has  been  a  taxation  by  an  officer  of  the 
Court,  they  will  not  go  into  minutiae,  by  an  examina- 
tion of  the  different  items,  but  will  only  interfere  when 
the  taxation  has  proceeded  on  a  wrong  principle,] 
[Sir  G,  Rose.  The  same  practice  also  prevails  in 
Courts  of  Equity,  as  to  the  jurisdiction  over  the  Master. 
If  the  argument  therefore^  applies  to  a  ministerial  offi- 
cer, a  fortiorif  it  must  be  applicable  to  one  who, 
like  the  Commissioner,  combines  a  judicial,  as  well 
as  a  ministerial,  office.]  The  Court  of  King's  Bench 
has  recently  decided,  in  the  case  of  The  King  v.  The 
Mar/or  and  Aldermen  of  London  (A),  that  it  would 
not  interfere  with  the  discretion  of  the  Court  of  Lord 
Mayor  and  Aldermen,  in  judging  of  the  fitness  of  a 
person  to  be  admitted  an  alderman.  Lord  Tenterden 
says,  in  his  judgment  in  that  case,  "  If  a  matter  is  left 
to  the  discretion  of  any  individual  or  body  of  men,  who 
are  to  decide  according  to  their  own  conscience  and 
judgment,  it  would  be  absurd  to  say  that  any  other 
tribunal  is  to  inquire  into  the  grounds  and  reasons  on 
which  they  have  decided,  and  whether  they  have  exer- 
cised their  discretion  properly  or  not.     If  such  a  power 

(a)  Su^d,  {h)  3  Barn.  &  Adol.  255. 
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18Mt       if  gtren  to  any  onoj  it  it  sufficient  for  hin,  in  common 
Ssygvie      aenMi  to  say,  that  he  has  exercised  that  power  aeeord-* 

nid'^imi     ^  ^  ^^  ^^^^  ^^  ^  judgment**    Now  it  is  impossible 
to  deny,  in  this  case,  after  reading  the  words  of  the  S7lii 
section,  that  the  allowance  to  the  official  asaognee  is  quite 
as  much  in  the  discretion  of  the  Commismoner,  as  die 
admission  of  an  alderman  is  in  that  of  the  G>urt  of  Lord 
Mayor  and  Aldermen.    Whether  the  Commissioner  has 
in  this  case  duly  exercised  his  discretionary  power, 
will  be  best  seen  from  the  language  of  his  certificate. 
He  certifies,  '*  that  under  and  by  virtae  of  the  judicial 
discretion  rested  in  him  by  the  act  of  parliament/'-^e 
ordered  to  be  paid  to  the  official  assignee  the  sum  of 
iSSL  17#.  9d,-^*^  as  a  remuneration  for  his  services,  such 
sum  of  money  appearing  to  him,  ttpon  cansifkraiion  of 
the  bankrupt's  property,  and  the  nature  and  duties  of 
the  offieial  assignee,  to  be  just  and  reasonable.'*    [Hr^^ 
kme,  C.  J.  The  Commissioner  appears  to  have  used  in 
hb  certificate  the  very  language  of  the  act  of  parlia- 
ment]    [Shr  J.  Cross.  The  distmetion  between  thia 
ease  and  ihat  of  the  The  King  y.  The  Mayor  and  AU 
dmm§n  of  London  is  this,  that  the  Commissioner  is  a 
member,  and  the  official  assignee  an  officer  of  thia 
Court.    When  a  judge  of  either  of  the  superior  Courts 
at  Westminster,  makes  an  order,  upon  the  hearing  of 
any'matter  at  chambers,  his  order  is  firequently  reviewed 
by  the  full  Court]    There  the  judge  is  sitting  for  the 
Court.    But  it  does  not  follow,  because  in  this  case  the 
Commissioner  is  a  member  of  this  Court,  that  the  Court 
has  therefore  more  jurisdiction  to  review  hb  order, 
when  the  statute  has  given  him  expressly  a  discre- 
tionary power  to  make  that  order.    Then,  as  the  Com- 
missioner has  in  this  case  certified  that  he  has  consi-- 
dered  the  matter,  it  must  be  presumed  that  he  duly 
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ezammed  aU  the  circumstanceBy  to  «uiUe  him  to  come  1834. 
to  a  deciaon.  [Sir  J*  Crou*  There  is  one  dreum*  eTJ^v^ 
stance  that  does  not  appear  to  hare  been  taken  into  i^'^^lb^ 
the  c(»i8ideration  of  the  Commissionery  and  that  is» 
that  three-fourths  of  the  property  got  in  by  the  oflBcial 
assignee  were  merely  received  by  him  and  paid  into 
the  banky  without  any  extraordinary  trouble.]  The 
concluding  allegation  of  the  petition  itself,  shows  that 
the  Commissioner  must  have  considered  this  circum* 
stance.  It  is  there  stated,  that  the  creditors*  assignees 
made  their  objection  to  the  amount  of  the  allowance^ 
and  that  the  Comnussioner  nevertheless  allowed  the 
whole  sum  objected  to.  It  must  be  inferred,  therefore^ 
that  the  objection  urged  by  the  assignees  was  heard 
before  the  Commissioner,  and  duly  considered  by  him 
before  he  came  to  his  decision.  The  present  proposi- 
tion is  not,  whether  the  Commissioner  has  acted  right 
cr  wrong,  but  whether  he  has  bon&fide  exercised  his 


Thirdly f  There  is  nothing  on  the  face  of  these  pro« 
oeedings  to  justify  the  interference  of  the  Court,  in 
altering  the  allowance  already  made  by  the  Commis- 
sioner to  the  official  assignee;  in  order  to  do  which,  the 
Court  must  necessarily  hear  the  whole  case  over  again. 
[Sir  J.  Cro$$.  The  question  on  this  head  is,  whether 
the  Commissioner  has,  in  due  conformity  with  the 
directions  of  the  act  of  parliament  and  of  the  rule  of 
this  Court  made  for  his  guidance,  inquired  into  all  the 
special  circumstances,  before  he  allowed  so  large  a  sum 
to  the  official  assignee.]  This  must  be  inferred  from 
the  concluding  paragraph  of  the  petition,  and  Tiplady'^ 
own  affidavit.  The  Commissioner  made  the  calcula* 
tion  himself,  after  the  objection  was  taken  by  the  assig- 
nees ;  and  he  must  have  inquired,  before  he  could  arrive 
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1SS4.  at  any  result.  This  Cdurt  has  laid  down  certain  prin- 
Ezpiirte  ciples,  88  a  general  rule,  for  the  guidance  of  the  Com- 
ud'o^ore.  missioners;  but  they  are  not  imperative  on  the  Com- 
missioners, nor  applicable  to  every  case  of  this  kind 
that  comes  before  them.  The  Commissioner  has  there- 
fore, in  this  instance,  made  a  slight  increase  to  the 
scale  of  allowance  mentioned  in  the  rule.  One  of  the 
circumstances  that  may  have  operated  on  the  mind  of 
the  Commissioner  might  be,  that  he  redeemed,  with 
money  out  of  his  own  pocket,  a  mortgage  which  had  been 
made  by  the  bankrupt.  It  is  true,  he  was  very  soon 
reimbursed ;  but,  then  he  saved  the  expense  of  coming 
to  this  Court  to  redeem.  [Sir  J.  Cross*  The  aflSdavit 
of  the  official  assignee  does  not  state  that  the  circum- 
stances of  this  case  were  at  all  inquired  into  by  the 
Commissioner,  or  indeed  that  any  one  special  circum- 
stance was  particularly  inquired  into  by  him.]  The 
preceding  paragraph  in  the  affidavit  shows  that  the 
Commissioner  must  have  had  every  special  circum- 
stance before  him ;  for  it  is  stated,  that  the  different 
items  composing  the  sum  allowed  by  the  Commissioner 
were  fixed  and  calculated  by  the  Commissioner  him- 
self^ and  that  the  allowance  was  not  made  until  after 
frequent  meetings  had  been  held  by  the  Commissioners 
to  consider  the  principle  of  making  allowances  to  offi- 
cial assignees,  having  regard  to  the  nature  of  their 
duties,  and  to  the  amount  of  the  respective  estates  to 
be  administered.  This  Court,  however,  will  not  inter- 
fere with  detaib,  but  will  only  inquire  into  the  princi- 
ple. And  it  should  be  remembered,  likewise,  that  the 
act  of  parliament  empowers  the  Commissioner  to  make 
the  allowance  to  the  official  assignee,  not  merely  for  the 
services  performed  by  him,  but  also  in  proportion  to 
the  amount  of  the  bankrupt's  property. 
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Mr.  TwUsy  in  reply.  If  the  Court  say^  on  the  present  1834. 
occasion,  that  they  have  no  jurisdiction  to  interfere  EiTpMie 
with  the  decision  of  the  Commissioner,  they  wiD  give  ^'*^k'*^ 
the  Commissioners  power  in  future  to  make  any  allow- 
ance they  choose  to  the  of&cial  assignees,  however 
small  the  bankrupt's  estate  may  be,  without  the  pos* 
sibility  of  any  redress  on  the  part  of  the  creditors. 
[Erskiney  C.  J.  The  Court  has  no  doubt  on  the  point 
of  jurisdiction;  but  the  question  is,  whether  it  is  the 
duty  of  the  Court,  under  these  circumstances,  to  in- 
terfere with  the  allowance  which  the  Commissioner  has 
made.]  It  does  not  appear,  from  the  wording  of  the 
certificate,  that  the  Commissioner  made  the  allowance 
after  an  actual  inquiry  as  to  the  services  performed  by 
the  official  assignee.  The  certificate  is  not  adapted  to 
the  peculiar  circumstances  of  the  case,  but  seems  to 
have  been  a  common  printed  blank  form,  that  may  be 
applicable  to  all  cases ;  for  it  follows  the  words  of  the 
act  of  parliament  up  to  a  certain  point,  using  this  general 
phrase,  ^^  upon  consideration  of  the  bankrupt's  property, 
and  the  nature  of  the  duties  of  the  official  assignee." 
But  there  it  stops,  and  does  not  specify  the  duties 
performed  by  him  with  respect  to  this  particular  estate. 
The  Commissioner  must  have  acted  on  some  general 
rule,  giving  the  same  per  centage  in  all  cases,  whether 
the  estate  was  rich  or  poor.  This  seems  evident,  firom 
the  affidavit  of  the  official  assignee,  who  states  the 
general  nature  of  his  duties,  and  not  those  performed  by 
him  under  this  particular  bankruptcy.  But  the  legis- 
lature clearly  intended,  that  the  amount  of  the  sum  to 
be  awarded  to  the  official  assignee  was  to  depend  upon 
the  nature  of  his  services  in  each  particular  case.  It 
has  been  contended,  that  the  Commissioner  is  the  most 

VOL.  III.  s  s 
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1834.  proper  person  to  decide  this  questioiii  beeause  the 
Ex  parte  Conduct  of  the  official  assignee  comes  tinder  his  daily 
aod'^othen.  notice.  But  it  may  be  answered,  that  this  familiar 
intercoarse  of  the  Commissioner  with  die  official  as- 
signee may  give  the  latter  an  undue  influence,  and 
furnishes  the  best  reason  for  the  interference  of  tfaif 
Court,  which  is  a  tribunal  far  removed  from  all  suoh 
influence.  If  the  Court  does  not  think  proper  to  inter- 
fere in  such  a  case  as  this,  where,  from  some  cause  or 
other,  there  has  been  such  a  gross  excess  in  the  allow- 
ance by  the  Commissioner,  the  Court  can  hereafter 
never  interfere,  except  in  the  case  of  aetual  dishonesty* 
As  to  the  instances  which  have  been  alluded  to,  of 
applications  to  the  superior  Courts  to  set  aside  the  or- 
ders of  magistrates,  the  Court  of  King's  Bench  has  no 
delicacy  in  overruling  the  decision  of  the  magistrate  in 
any  case,  where  the  rights  of  property  are  concerned. 
What  is  the  common  practice,  also,  in  granting  new 
trials  t  Does  the  Court  refuse  granting  a  new  trial,  ont 
of  tenderness  to  the  judge  ?  In  Ex  parte  Anihony  (a\ 
where  the  Vice-Chancellor  had  ruled  that  the  Court 
would  not  review  the  allowance  which  the  Commis* 
doners  had  made  to  an  accountant,  except  where  they 
had  proceeded  on  a  wrong  principle,  the  Yioe'Chan* 
cellor's  decision  was  overruled  by  Lord  Elion  on 
appeal  (b).  The  language,  which  the  Yice^Chaneellor 
uses  on  that  occasion,  is  precisely  the  argument  of  the 
other  side.  But  Lord  EUan^  in  pronouncing  his  judg- 
ment, says,  ''  that  though  the  Court  will  be  extremely 
cautious  on  entering  upon  such  inquiries  as  it  is  by  this 
petition  called  upon  to  enter  into,  and  in  deciding 
against  the  judgment  of  the  Commissioners,  stilli  that 

(«)  2  G.  &  J.  56.  (h)  2  G.  fie  J.  177. 


CASES  IN  BANKRUPTCY,  593 

this  Court  has  jurisdiction  in  such  a  case,  I  am  bound       1 834. 
to  declare ;  and  more,  that  I  have  no  authority  to  re-      £x  parte 
pudiate  that  jurisdiction,  which,  on  the  contrary,  I  am     and  othere. 
compelled  to  sustain,  until  I  am  told  by  a  competent 
authority,  that  in  matters  of  bankruptcy  justice  is  to  be 
administered  in  this  Court  in  a  manner  different  from 
what  it  has  hitherto  been  administered.'* 

Erskikb,  C.  J. — The  question  raised  on  this  petition 
is  one  of  such  general  importance,  that  I  thought  it 
right  it  should  receive  the  fullest  discussion  at  the  bar ; 
and  before  any  final  order  is  made,  I  should  wish  to 
give  it  a  little  ftirther  consideration ;  at  the  same  time, 
I  have  no  desire  to  avoid  the  communication  of  what  my 
present  impression  is  on  the  subject ;  and  I  think,  upon 
the  whole,  it  will  be  better  to  deliver  the  opinion  I  now 
entertain,  in  order  to  prevent  the  necessity  of  calUng  the 
parties  before  us  again  for  our  judgment,  in  case  I  do  not 
change  my  opinion.  The  respectability  of  the  present 
petitioners  leaves  no  room  to  doubt  that  the  petition  was 
presented  bond  fide^  and  that  their  sole  object  was  to 
settle  the  principle  of  the  allowance  to  official  assignees. 
We  are  not  called  upon,  however,  to  go  into  the  ques- 
tion of  the  propriety,  or  policy,  of  appointing  an  official 
assignee  to  assist  in  the  administration  of  a  bankrupt's 
estate  and  effects.  They  are  required  to  be  appointed 
by  the  act  of  parliament ;  and  if  the  new  system  proves 
detrimental  to  the  interests  of  the  creditors,  it  is  for  the 
legislature,  and  not  for  this  Court,  to  interfere,  for  the 
purpose  of  rectifying  the  error.  We  must,  therefore, 
merely  look  to  the  facts  of  this  case. 

^\i^  first  question  that  has  been  argued  is,  whether 
this  Court  has  any  jurisdiction  to  interfere  with  the 
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1 83  If«        condact  of  the  Cotomissioners .    The  57th  section  of  the 


£z  puto       statute  has  been  referred  t  o ;  in  the  hist  part  of  which  it  is 
^^'^k^.     enacted, "  that  the  Commisdoner  may  allow  to  the  official 
assignee  such  sum  of  money,  as  shall  appear  to  such 
Commissioner,  upon  consideration  of  the  amount  of  the 
bankrupt's  property,  and  the  nature  of  the  duties  to  be 
performed  by  such  official  assignee,  to  be  just  and  rea- 
sonable ;"  and  it  has  been  contended,  that  these  words 
deprive  the  Court  of  any  control  over  the  discretionary 
power  given  to  the  Commissioner.    But  I  think  the 
case  of  Ex  parte  Candy  (a)  puts  an  end  to  that  argu- 
ment ;  for  it  is  there  decided,  that  it  was  inherent  in 
the  power  of  the  Great  Seal  to  investigate  the  conduct 
of  all  persons  connected  with  the  commission.    Now, 
the  language  of  the  former  Bankrupt  Act,  (6  Geo.  4. 
c.  16.  8.  61.,)  under  the  authority  of  which  that  case 
was  decided,  is  quite  as  strong  in  favour  of  the  ex- 
clusive jurisdiction  of  the  Commissioners,  as  that  of  the 
57th  section  of  the  Bankruptcy  Court  Act ;  and  yet 
that  case  determined,  that  the  Lord  Chancellor  had  a 
general  superintending  power  over  them.  This  decision 
corresponds  with  the  language  of  the  second  section  of 
the  Bankruptcy  Court  Act,  which  gives  this  Court  a 
general  superintendence  and  control  in  all  matters  of 
bankruptcy,  the  same  as  was  formerly  exercised  by  the 
Lord  Chancellor,  "  except  as  is  therein  otherwise  pro- 
vided."   Then,  does  the  statute  *'  otherwise  provide," 
as  to  the  decision  of  the  Commissioner,  in  regard  to  the 
allowance  to  the  official  assignee  ?    I  can  find  nothing 
to  this  effect  in  any  subsequent  clause  of  the  act; 
whereas  the  power  given  to  a  creditor  by  the  30th  and 
dlst  sections,  to  appeal  to  this  Court  from  the  decision 

(ii)  Supra. 
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of  the  Commissioner  in  rejecting  the  proof  of  a  debt,        1834. 
expressly  confines  the  appeal  to  matters  of  law  and       ETwrte 
equity,  or  the  refusal  or  admission  of  evidence.   So  that     2r^^ 
in  the  case  of  a  rejection  of  proof  by  the  Commissioner, 
the  act  does  "  otherwise  provide"  and  limit  the  power 
of  this  Court,  which  by  the  terms  of  the  second  section 
would,  except  for  that  provision,  have  had  a  general, 
instead  of  a  limited,  appellant  power,  over  the  subject- 
matter.    It  seems  clear,  therefore,  that  the  language  of 
the  57th  section  does  not  limit  in  any  way  the  general 
scope  of  the  jurisdiction  given  to  this  Court  by  the 
second  section.      Indeed,  if  we  were  to  disclaim  all 
jurisdictioa  in  the  present  case,  because  the  act  has 
invested  the  Commissioner  with  a  discretion  in  making 
the  allowance  to  the  official  assignee,  we  might  for  the 
same  reason  refuse  to  interfere  with  the  Commissioners 
on  every  other  occasion,  where  they  have  a  discre- 
tionary power  to  do  any  act. 

Then,  what  is  the  duty  of  the  Court,  as  to  the  pro* 
priety  of  interfering  with  the  Commissioner  on  the 
present  occasion?  I  think  it  is  incumbent  on  us  to 
proceed  on  the  same  principle,  as  that  which  guides  the 
Court  of  King's  Bench,  in  the  exercise  of  its  jurisdic- 
tion over  magistrates;  and,  acting  on  that  principle,  I 
do  not  see  how  this  Court  can,  in  the  present  instance, 
interfere  with  the  conduct  of  the  Commissioner.  The 
ground,  however,  of  our  declining  to  interfere,  is  not 
from  any  consideration  of  delicacy  to  the  Commissioner, 
but  from  the  pecuUar  nature  of  the  duty,  which  the 
legislature  has  here  entrusted  to  the  Commissioner; 
and  which  renders  him  alone  the  competent  judge  of 
the  amount  of  the  remuneration  to  be  awarded  to  the 
official  assignee.     By  the  provisions  of  the  statute,  the 
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1834.  whole  duties  of  the  official  assignees  are  performed  im- 
£~^  mediately  under  the  eye  of  the  Commissioner;  he  has, 
.L^'it^I  therefore,  the  best  means  of  knowing  not  only  what 
services  the  official  assignee  has  performed,  but  those 
which  he  has  to  perform.  The  language  of  the  57th 
section  is  not  confined  to  the  past  services  of  the  offi- 
cial assignee,  but  speaks  of  the  nature  of  the  duties 
to  be  performed;  and  perhaps  when  the  Conmussioner, 
in  this  case,  fixed  the  amount  of  the  remuneration  to  the 
official  assignee,  some  of  the  most  onerous  duties  stSl 
remained  to  be  performed.  It  seems  to  me  tohav^ 
been  prcqperly  left  to  the  Commissioner,  and  to  him 
akne,  to  decide  the  amount  of  the  remuneration*  If 
indeed  the  Conunissioner,  in  making  the  alk>wance, 
hliid  proceeded  on  a  wrong  principle,  and  had  granted 
ibe  official  assignee  a  large  allowance  under  this  bank- 
ruiitcy,  because  he  had  not  been  adequately  remuner- 
ated for  his  services  under  another,  thus  making  a 
rich  estate  pay  for  a  poor  one,  then  we  might  have 
been  called  upon  to  interfere  and  set  the  matter  right- 
But  nothing  of  this  sort  appears  in  the  case,  and  I  can- 
not presume  that  the  Commissioner  acted  on  such  an 
erroneous  principle ;  but,  on  the  contrary,  I  must  take 
it,  from  the  language  of  his  certificate,  that  he  ha^ 
awarded  such  sum  as  appeared  to  him,  upon  considera- 
tion of  the  duties  of  the  official  ass^nee  in  this  parti- 
cular  bankruptcy,  to  be  just  and  reasonable.  A  great 
deal  of  observation  has  been  made,  as  to  the  amount  of 
the  remuneration,  compared  with  the  services  of  the 
offiml  assignee,  and  that  if  he  was  paid  in  the  same 
proportion  throughout  the  year,  his  allowance  would 
be  far  beyond  his  deserts.  But  that,  I  think,  is  an 
ttn&ir  way  of  putting  it;  for  the  official  assignee  ha« 
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duties  to  perfonn,  which  may  extend  over  many  years,  1B34. 
and  fi>r  which  be  can  receive  no  further  remuneration*  ^  p^rte 
In  the  words  of  Lord  JEldon,  then,  which  were  used  aad'i^en. 
by  him  in  giving  judgment  in  Ex  parte  Anthony  {a),  I 
think  '*  that  it  is  incumbent  upon  those  who  impugn  the 
Commissioner's  judgm^Bt,  to  make  it  clear  to  the  Court 
that  the  Commissioner  was  ¥rrong  in  allowing  certain 
items/'  befinre  the  Court  can  fed  itself  justified  in  inr* 
terfering  with  the  Commissbner  on  the  present  occa* 
Am.  With  respect  to  the  diiBculty  there  might  be  in 
examining  into  the  nature  of  the  services  performed  by 
the  official  assignee,  I  would  not  be  deterred,  by  any 
consideration  of  this  kind,  if  I  thought  it  our  duty  to 
prosecute  the  inquiry.  But  my  present  opinion  is,  that 
it  would  not  be  right  for  us  to  interfere  with  the  au- 
thority, which  the  legislature  has,  I  think,  very  properly 
for  this  purpose  entrusted  to  the  Commis^ner. 

Sir  J.  C&06S. — I  entirely  agree  with  his  Honor  the 
Chi^  Judge,  that  this  is  a  matter  of  such  importance,  as 
ought  not  to  receive  from  us  a  hasty  decision.  My  only 
doubt  is,  whether  the  Conunissioiier,  in  omking  the  allow- 
ance to  the  official  assignee,  was  guided  by  the  special 
circumstances  of  the  case,-— or  whether  he  did  not  act 
under  some  geneial  rule,  independently  of  any  considers- 
tioD  ei  those  drcumstaoMeSb  I  wish,  therefore,  to  read 
the  affidavits  cavefidly  through,  heSore  I  enter  upon  the 
question  of  remuneration.  With  respect,  however,  to 
the  question  of  juzisitietion,  I  tUnk  there  can  be  no 
dodit  on  that  point  The  Commissioners  are  autho- 
rised by  the  6  Geo*  4»  c.  16.  s.  14.  to  tax  the  solicitor's 

(a)  2  G.  &  J.  ISa. 
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1834.  bill,  and  by  section  106,  tliey  are  directed  to  make  all 
Ejjpjrte  just  allowances  to  the  assignees,  witbout  any  appeal 
^o^m.  ^*^™  *^®*^  decision  being  expressly  given  to  the  Lord 
Chancellor  in  either  of  these  matters.  Yet  it  was  never 
disputed,  that  the  Lord  Chancellor  had  jurisdiction  to 
examine  into  both  these  matters,  on  appeal,  and  to 
inquire  into  the  propriety  of  the  amount  which  the 
Commissioners  had  allowed.  In  the  case  already  dted, 
of  Ex  parte  Anthony  (a).  Lord  Eldou  said,  he  had  no 
authority  to  repudiate  his  jurisdiction,  in  reviewing  the 
quantum  of  the  allowance  made  by  the  Commissioners 
to  the  assignees  in  passing  their  accounts,  however  one* 
rous  the  duty  might  be. 

Sir  6.  Rose. — Unless  the  opinion  already  expressed 
by  his  Honor  the  Chief  Judge,  and  in  which  I  beg  to 
say  I  perfectly  coincide,  shall  be  altered  by  him,  I 
think  there  is  no  necessity,  in  this  case,  for  any  further 
investigation.  It  is  a  matter  indeed  of  peculiar  satis- 
faction to  me,  that  I  am  enabled  to  uphold  this  certifi- 
cate of  the  Commissioner  of  the  allowance  made  by 
him  to  the  official  assignee.  At  the  same  time,  I  fully 
concur  in  what  has  been  said  about  the  respectability 
of  the  petitioners,  and  their  object  in  presenting  this 
petition;  which  was,  I  have  no  doubt,  to  set  an  import^ 
ant  question  at  rest.  If,  indeed,  I  could  bring  myself 
to  beUeve,  that  this  was  not  their  bond  fide  motive,  I  do 
not  see  how  we  could  dismiss  this  petition,  without 
making  them  pay  the  costs.  Upon  the  point  of  jurist 
diction,  I  cannot  entertain  a  doubt.  The  statute  (6)^ 
on  which  the  jurisdiction  of  this  Court  is  founded  in 

(a)  2  G.  &  J.  182.  (fr)  1  &  2  W.  4.  c.  56. 
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matters  of  bankruptcy^  says^  in  the  preamble^  that  ISSI-. 
'f  it  is  expedient  to  provide  means  of  administering  and  £7parte 
distributing  the  estate  and  effects  of  bankrupts^  and  of  ^^/^^^ 
determining  the  questions  which  from  time  to  time  arise, 
touching  the  same."  Whatever,  therefore,  bears  in 
any  way  upon  the  distribution  of  the  bankrupt's  estate 
and  effects,  must  of  necessity  fall  within  the  jurisdic- 
tion of  this  Court.  It  is  true,  that  the  67th  section 
does  not  give  this  Court  jurisdiction  in  express  terms; 
but  it  may  be  observed,  that  in  some  instances  the  sta- 
tute has  given  an  appeal  from  the  decision  of  the  Com« 
missioner,  where  there  was  no  necessity  for  so  doing. 
Thus,  the  31st  section,  which  relates  to  proof  of  debts, 
expressly  gives  an  appeal,  although,  according  to  the 
established  law  of  bankruptcy,  the  Court  would  have 
had  jurisdiction,  without  the  power  conferred  by  the 
new  act.  It  may  be  contended,  that  as  the  14th  sec- 
tion of  the  6  Geo,  4.  c.  16.,  which  directs  the  Commis- 
sioners to  order  the  petitioning  creditor  to  be  reim- 
bursed his  costs  in  suing  forth  and  prosecuting  the 
commission,  contains  a  proviso  that  any  creditor,  who 
is  dissatisfied  with  their  decision,  may  have  such  costs 
settleid  by  a  Master  in  Chancery, — and  as  no  provision 
of  this  kind  is  included  in  the  67th  section  of  the  new 
act, — ^it  was  intended,  that  the  decision  of  the  Commis- 
sioner, in  this  instance,  was  to  be  final.  It  is  certainly 
remarkable,  that  the  legislature  has  been  silent  on  the 
present  occasion,  and  has  not  given  an  appeal  in  express 
terms;-  but  it  does  not  appear  to  me,  that  this  Court  is 
thereby  ousted  of  its  appellate  jurisdiction.  The  mode, 
however,  in  which  I  think  we  are  bound  to  consider  the 
present  question,  is,  whether,  sitting  here  as  judges  of 
appeal,  we  can  take  upon  us  the  duties  which  the. 
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16M.       legJBlatnffe  has  expressly  entrosted  to  the  Coi 
£,^^      aod  interfere  in  a  matter  whkh  has  been  left  entirely 
ud  ocUo.     ^  ^  discretioii.    It  seems  to  me,  that  be&xe  we  can, 
with  any  proiMtiety,  int^&re  ia  such  a  case,  we  most 
presume,  either  that  the  CommissiQDer  has  exercised  a 
loose  discretion  on  the  subject^  or  haa  proceeded  on  a 
wrong  principle;  but  neither  of  these  appears  to  be 
the  case.    If,  indeed^  we  had  not  the  certifiratp  of  the 
Commissioner  before  us,  I  might  then  entertain  some 
doubt  as  to  the  course  we  ought  to  pursue  ^  or  if  I 
thought  that  he  had  not  fiilly  satisfied  the  terms  of  the 
fi7th  section,  I  should  deem  it  advisable  to  send  the 
matter  back  to  him  fiir  re-consideration*    Bui  when  I 
find  the  Commissionei's  certificate  worded  as  it  is, — 
when  he  says^  in  plain  language,  that  he  has  awarded 
this  sum  to  the  official  assignee,  such  sum  appearing  to 
lum,  t^f^n  consideruiiom  of  the  bankrupt's  proper^, 
and  the  nature  of  the  duties  of  the  official  assignee,  to 
be  just  and  reasonable^ — can  I*  consistently  with  the 
£ur  understanding  of  this  paper,  entertain  a  doubt  fioor 
one  moment,  that  it  was  the  intention  of  the  Conunis- 
sioner  to  give  the  official  as£Bgnee  a  remuneration  for 
his  services  performedi.  and  to  be  perf<»med,  m  Hk 
pariicukur  bankruptcy  ?    Suppose  this  case  had  come 
before  us>  without  any  certificate  of  the  Commissioner* 
and  we  had  sent  it  back  to  him  to  report  to  us  what  \» 
deemedj^  in  his  judgment,  a  sufikient  remuneration  to 
the  official  assigpee,  and  he  had  made  a  return  to  us 
in  the  words  of  this  certificate,— bow  could  we  say,  that 
the  Commfasioner  had  not  given  the  case  due  consider-^ 
ation^  when  he  expressly  certifies  Aat  he  has2  But 
suppose  the  Court  were  not  satisfied  on  that  point,  stilly 
practically  lookipg  at  this  certificate^  in  what  mode 
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ought  we  to  deal  with  the  question?    I  certainly  ahoutd       18d4. 
not  think  it  right  to  refer  the  matter  to  any  other  Com^      ^^  pwie 
missioner,  or  to  an  officer  of  this  Court.    It  wtmld  then     aaS^iShw. 
fiill  upon  this  Court  to  go  at  length  into  the  inquiry. 
Now,  altjiough  1,  for  onoi  should  not  shrink  from  that 
duty,  however  incompetent  I  might  be  for  tb«  task^  from 
my  habits  and  my  education,  yet  I  c<Hifess  I  should  ttA 
very  reluctant  to  go  into  sudb  a  questicm  of  ^quauimm 
meruit  For  it  is  not,  in  reaUty,  a  questkm  of  mcire  wock 
and  labour  of  the  official  assignee  umder  a  eommission 
of  bankruptcy,  any  more  than  my  duties  as  a  judge  id 
this  Court  would  be  confined  to  such  a  queatioii.    Tim 
official  assignees  bad  a  right  to  expect  somethiBg  more 
than  a  bare  compensation  for  woric  aad  labour,  wImd 
they  withdrew   from   every  other  occupation  in  the 
world,  and  devoted  their  time  wholly  to  the  duties  im* 
posed  upon  them  by  tbe  new  act  of  i^aribment*    It 
seems  to  me,  indeed,  thai  it  was  oae  of  the  terms  of  theic 
contract  with  the  pubtie,  to  have  their  allowancie  under 
each  particular  bankruptcy  regulated  by  the  Comoisp 
sipner,  whois  the  most  conqpet^at  judge  of  the  quaninm 
of  remuneration  due  to  them  for  their  service.    The 
question  then  comes  ta  this,  whether  the  remunexatioB 
here  has  been  prc^rly  awarded  by  the  Commiasioner 
to  the  official  amignee,  as  far  as  ai^pears  by  the  ceYtii&^ 
cate.    The  aiwunt  of  itmay,or  maynot^betwrniKh; 
I  do  not  say  whether  it  is  so  or  not;  att  that  I  say  upoii 
tibat  pomt  is,  that  I  am  incompetent  to  decide  that 
question;  and  I  am>  therefore^  of  opinim  Aad  Aia 
Court  ought  not  to  inteifefe  with  the  judgmenl  ai  die 
doner* 


Sir  J.  Cros8«~I  beg  k  m»y  be  dearly  understood^ 
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Ex  parte 

TiPLADY 

andothen. 


that  in  what  I  have  already  said^  I  did  not  for  one  mo- 
ment impute  any  motives  of  undue  partiality  to  the 
Commissioner,  or  even  insinuate  that  his  certificate  was 
in  any  way  erroneous.  The  observations  I  have  made 
amount  to  nothing  more  than  this, — that  it  did  not 
satisfactorily  appear  to  me,  whether  the  Commissioner 
had  not  been  guided  in  his  decision  by  some  general 
rule,  instead  of  the  special  circumstances  of  this  parti- 
cular case.  The  certificate  does  not  state  precisely 
how  the  fact  is,  and  is  so  worded  as  to  leave  the  mat- 
ter in  doubt.  Now,  if  the  allowance  has  been  made 
with  reference  to  some  general  rule,  it  would  then  have 
been  made  on  a  bad  principle.  I  should  therefore  wish 
time  to  read  the  affidavits  before  I  deliver  my  final 
opinion. 


Janmryzu  Sir  J.  Cross  now  delivered  bis  judgment,  as  fol- 
lows:— This  is  a  petition  of  the  assignees  chosen  by 
the  creditors,  and  also  of  a  large  proportion  of  the 
latter,  complaining  of  the  allowance  of  488/.,  made  by 
the  Commissioner  to  the  official  assignee  for  his  ser- 
vices, and  praying  for  a  reduction  of  it  To  this,  two 
preliminary  objections  have  been  raised: — 1st.  That 
this  Court  has  no  jurisdiction  to  interfere.  Sdly.  That 
it  ought  not  to  interfere. 

Before  the  establishment  of  this  Court,  these  objec-^ 
tions  were  among  the  expedients  for  getting,  rid  of  the 
intolerable  burden  of  business,  with  which  the  Court  of 
Chancery  was  then  oppressed.  They  were  among  the 
public  grievances,  for  the  redress  of  which  this  Court 
was  constituted.  Yet  I  have  often  had  occasion  to  ob-: 
serve,  such  is  the  force  of  habit,  that  the  bar  have 
come  into  this  new  Court,  armed  with  the  same  stock 
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of  weapons  for  the  repulse  of  suitors,  and  which,  I  am        1884. 
sorry  to  say,  stiU  meet  with  more  success  than,  in  my       E^Mrte 
humble  judgment,  they  deserve.     The  legislature  has     ^^^ 
constituted  this  a  Court  both  of  Law  and  Equity,  and 
given  it  the  exclusive  superintendence  over  all  matters 
of  bankruptcy    in   England,    together   with  all   the 
power  and  authority  heretofore  exercised  therein  by 
the  Lord  Chancellor.    Yet,  it  seems  to  be  thought  by 
some,  that  we  have  no  general  jurisdiction  whatever, 
but  in  such  cases  only,  as  have  actually  occurred  in 
former  practice ;  and  that  it  is  a  craft  to  be  learned  in 
detail  from  the  reporters,  as  parallel  cases  successively 
occur.    This  narrow  view  of  our  duty  appears  to  me 
at  variance  with  the  express  words  and  intention  of  the 
legislature,  and  calculated  to  impair  the  usefulness  of 
the  Court,  and  to  bring  it  into  disrepute ;  while  the 
public  expect  from  us  a  more  active,  vigilant,  and  com- 
prehensive superintendence,  than  was  practicable  under 
the  former  state  of  things.      I  am  therefore  glad  to 
find  that,  on  the  present  occasion,  we  are  all  of  opinion, 
that  the  objection  to  the  jurisdiction  is  unfounded. 
But  I  have  to  regret,  that  my  learned  colleagues  are 
disposed  to  decide  in  favour  of  the  second  objection, 
and  think  we  ought  not  to  interfere.     From  this  opi- 
nion, after  much  consideration,  I  feel  it  my  painfrdduty 
to  dissent,  and  to  follow  the  example  and  authority  of 
Lord  EldaUf  in  the  case   referred  to  by  Mr.  Tunss, 
which  seems  to  me  an  express  decision  on  this  very 
point.    I  allude  to  the  case  of  Ex  parte  Anthony  (a). 
That  was  the  petition  of  an  assignee,  complaining  of 
the  insufficiency  of  the  allowance  made  to  him  by  the 

(a)  2  G.  &  J.  55. 
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18S4.       Commissioners^  for  certain  expenses  incurred  by  the 
jjpjrte      employment  of  an  accountant.    The  then  Vice-Chan- 
awlMhert.     ^^^^  dismissed  that  petition^  for  the  same  reasons  that 
we  are  about  to  dismiss  this:  sajing,  **This  appeal 
from  the  Commissioners,  not  being  in  respect  of  any 
wrong  principle,  but  of  their  judgment  of  the  amount 
to  be  allowedi  cannot  be  entertained  by  this  Court. 
They  are  the  competent  jurisdiction  for  settling  the 
accounts  of  the  assignees,  and  I  cannot  enter  into  the 
consideration  of  the  quantum  of  the  allowance/*    But 
that  petition  being  carried  by  appeal  to  the  Lord  Chan- 
cellor, Lord  Eldon  said,  this  was  to  him  a  new  doc- 
trine \   that  the  examination  of  the  •  amount  of  the 
allowance  was  an  onerous  duty,  which  might  indeed  be 
easily  got  rid  of  by  disclaiming  jurisdiction ;  ^  but  if  the 
parties  cannot  agree,"  he  added, ''  I  must,  be  the  labour 
what  it  may,  read  all  the  evidence  myself,  and  decide 
in  the  best  manner  I  can.    All  the  circumstances  must 
be  looked  at  by  me,  to  guide  my  decision,  as  to  the 
amount  to  be  allowed;   but,  according  to  the  Vice- 
Chancellor's   rule,    no    circumstances    affecting    the 
amount,  can  be  looked  at,  at  all.    I  hold,"  said  Lord 
EUon,  **  a  different  doctrine.**    And  so,  I  beg  leave  to 
say,  do  I;  and  I  think,  in  the  present  case,  the  allow- 
ance ought  to  be  at  least  reviewed.    I  give  no  opi- 
nion upon  the  ulterior  question,  whether  it  ought  to 
be  reduced ;  for  the  decision  of  the  Court  precludes 
our  entering  upon  the  consideration  of  it    For  aught 
/  know,  we  might  all  have  arrived  at  the  same  conclu- 
sion with  Lord  Eldm  in  the  case  referred  to  \  who, 
after  a  careful  examination  of  all  the  facts,  adjudged 
the  allowance  to  be  right.     My  reasons,  however,  for 
thinking  we  ought  to  review  it,  are  these.     1st.  Be- 
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cause  of  its  large  amount    Sdly.  Because  the  other       1894. 
assigneea,  and  many  of  the  creditors,  complain  of  it      eTpuu 
Sdly.  Because  it  appears  to  have  been  made,  without  re-     Jd'^then. 
gard  to  the  rule  prescribed  by  this  Court,  and  approved 
by  the  Lord  Chancellor.    4thly.  Because  it  appears  to 
have  been  made,  according  to  a  general  scale  agreed 
upon  by  the  Commissioneri  without  r^ard  to  the  spe« 
cial  circumstances  of  the  present  case,  and  therdbre 
did  not  require  the  intervention  of  the  Commissioner, 
by  whom  this  allowance  was  made;  for  the  result  would 
be  the  same,  by  whomsoever  calci:dated.    6thly.   Be- 
cause there  are  in  this  case  special  circumstances,  that 
ought  to  enter  into  the  calculation.    6thly.  Because, 
this  being  the  first  case  of  the  kind,  that  has  come  be- 
fore the  Court,  it  affords  a  fit  occanon  for  revising  the 
general  rule,  as  well  as  the  scale  of  the  Commissioners, 
with  a  view  to  the  future  regulation  of  such  allowances. 
And,  lastly,  Because  I  think  a  review,  whether  con- 
firming or  reducing  the  allowance,  would  be  more  satis- 
factory to  all  the  parties  concerned,  and  tend  to  con- 
ciliate the  confidence  of  the  public  in  the  efficiency 
and  integrity  of  the  new  establishment.    As  my  learned 
colleagues,  however,  are  of  a  different  opinion,  this  pe- 
tition must  be  dismissed. 

Petition  dismissed, — both  parties  to  have 
their  costs  out  of  the  estate  (a). 

(•)  It  mvit  be  eonfdMedi  that  the  principle  of  ctlculating  the  tllewanoe 
to  the  official  auigiiee,  as  recommended  by  the  lt7th  rule,  has  been  in 
this  case  entirely  departed  from,  and,  as  it  seems  too,  without  any  adequate 
dun  for  so  great  an  increase  in  the  rate  of  the  allowance.  The  amount  of 
the  per  centage  specified  in  the  rule  is  1  per  cent,  on  moniei  received,  and 
1|  per  cent  more  on  monies  divided.  But  the  Commissioner,  here,  instead 
of  one  per  cent.,  allows^oe  per  cent,  on  the  receipt  of  debts  under  100<. — 
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1 834.         *v>o  and  a  half  per  cent,  on  those  above  lOOl.,  and  not  exceeding  5001.— 

— ^  and  has  confined  the  allowance  of  mie  per  cent  to  the  first  lOOOi.  of  all 

£x  parte        q^^^  debts, — reducing  the  allowance  to  ftajf  percent,  on  the  remainder  of 

and  others.      *^^^  debts.     So  that,  instead  of  the  allowance  of  182/.  lOi.,  which  the 

official  assignee  would  have  been  only  entitled  to  in  this  case,  at  the  rate  of 

one  per  cent,  on  monies  receiyed,  his  allowance  for  monies  received,  alone, 

according  to  the  difiPerent  rates  of  per  centage  above  mentioned,  as  settled 

by  the  Commissioner,  will  amount  to  3022.  Is.;   making  a  difibrence  of 

119/.  111.  between  the  rate  of  allowance  originally  recommended  by  the 

Court,  and  the  rate  of  allowance  which  has  been  adopted  and  confirmed  on 

the  presenf  occasion. 


January  27.        Ex  parte  James  Barnaby  Mills. — In  the  matter  of 

Samuel  Colman. 

dUorpotiSned  THIS  was  a  petition  by  a  creditor  to  annul  a  fiat, 
^Ae  ground  of  ^^^^^  *^®  following  curcuuistances,  as  stated  in  the 
S?n"f  S?bJ2k-  petition.  The  fiat  issued  against  the  bankrupt  on  the 
rapt,  without     I9tii  January  1833,  who  was  therein  described  as 

any  mtention  on  ^ 

his  part  to  issue  "  late  of  Ware,  in  the  county  of  llertford,  but  now  of 

another  fiat,  and  t     /»  n        mi        i     i 

the  misdescrip-  ShoMsham,  in  the  county  of  Norfolk,  miller,  dealer,  and 
slight,  that  no  chapman,"  which  the  petition  alleged  was  a  misde- 
deceived  by  it,  scription  of  the  bankrupt  at  the  time  the  fiat  issued, 
mbsed  the  peti-  ^^^  Calculated  to  mislead. 

^"Although  a  ^"  ^^  ^*^^^  November  1823,  the  bankrupt  entered 
fiat  is  concerted,  j^to  partnership  with  Thomas  Theobald,  of  Norwich, 

for  the  purpose  r  r 

of  defeating  an  as  millers,  and  they  carried  on  the  business  in  co-part- 

action  brought 

by  a  creditor      nership  together  at  Ware  Park  Mill,  in  the  county  of 

against  the 

bankropt  for  the  Hertford,  from  the  17th  of  November  1823  till  Sep- 
debt,— yet  tember  1832;  and  during  all  that  time  the  bankrupt 
ditor  proves  his  alonc  managed  and  conducted  the  business,  and  resided 
ff  ^d  Ue?by  at  Ware  Park  Mill,  and  not  elsewhere.  In  October 
iSbre^l^P^'  1832,  the  bankrupt  went  to  reside  at  a  house  belong- 
r"**  *uRb^^'*  *"*»  ^  ^^^  brother  Jeremiah  Colman,  in  the  parbh  of 
fiat,  ^  Court    Stoke  Holy  Cross  in  Norfolk,  who  carried  on  the  busi- 

wiU  dismiss  the  "^ 

petition. 
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ness  of  a  miller  in  that  parish,  and  the  bankrupt  fur-  1334. 
nished  the  house,  and  continued  to  reside  therein  with  ^^  parte 
his  family,  until  after  his  bankruptcy ;  and  during  all  Mills. 
that  period  he  had  no  other  residence,  and  did  not 
reside  at  Shottisham.  After  the  bankruptcy,  the  house- 
hold  furniture  of  the  bankrupt  at  Stoke  Holy  Cross 
was  advertised  for  sale  by  the  assignees,  and  such  sale 
actually  took  place,  by  order  of  the  assignees^  on  the 
3d  April  1833.  A  short  time,  also,  before  his  bank- 
ruptcy, the  bankrupt  described  himself  as  of  Stoke 
Holy  Cross,  and  within  a  month  before  the  fiat,  he 
received  letters  addressed  to  him  at  Stoke  Holy  Cross, 
and  wrote  letters  dated  from  thence,  addressed  to  the 
petitioner,  and  to  other  persons ;  and  the  petitioner 
averred,  that  he  never  heard  of  the  bankrupt  being  of 
Shottisham,  nor  did  he  believe  that  he  ever  so  described 
himself,  or  was  ever  so  described  by  any  other  person, 
except  in  the  fiat.  .  Ware  Park  Mill,  at  which  the 
bankrupt  resided  from  November  23d  till  October 
183^,  is  not  in  the  town  of  Ware,  but  is  upwards  of  a 
ifiile  from  it,  and  his  address  while  there  was  ^'  Ware 
Park  Mill,"  and  not  "Ware."  The  petitioner  had 
however  lately  discovered  that,  for  three  or  four  nights 
immediately  preceding  the  fiat,  the  bankrupt  slept  at 
the  house  of  a  Mr.  Roberts,  whose  house  was  within 
the  parish  of  Shottisham  ;  but  otherwise,  the  bankrupt 
had  no  residence  within  that  parish  or  village,  but  con- 
tinued to  be  at  Stoke  Holy  Cross,  where  his  family 
remained  during  the  whole  time.  The  petition  th^n 
alleged,  that  the  description  of  the  bankrupt's  residence 
at  Shottisham  was  merely  colourable,  and  intended  to 
deceive. 
The  petitioner  was  a  creditor  for  400/.  and  interest 

VOL.  III.  T  T 
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1834.  on  a  bondi  on  which  he  had  commenced  an  action  in 
Exptftft  *^^  Exchequer,  which  proceeded  as  far  as  giving  notice 
Mills.  ^f  ^^  at  the  Spring  Assizes  1833,  but  which  was  after- 
wards countermanded  in  consequence  of  the  bank- 
ruptcy. The  petition  charged,  that  the  bankruptcy 
was  concerted  for  the  purpose  of  defeating  the  peti- 
tioner's claim  ;  and  that  the  only  creditors  of  the  bank- 
rupt, except  the  petitioner,  were  his  near  relations  or 
connections.  The  petitioner  had  proved  his  debt, 
under  the  commission,  but  no  dividend  had  been  de- 
clared, nor  was  there  any  probability  of  one.  The 
petition  further  stated,  that  the  petitioning  creditor  was 
80  years  old,  and  very  illiterate,  and  was  induced  to 
issue  the  commission  at  the  instance  of  the  bankrupt 
and  his  friends ;  and  that  the  bankrupt  had,  ever  since 
April  1834,  been  carrying  on  the  busuiess  of  a  miller 

at  Poringland  in  Norfolk,  about  four  miles  from  Stoke 
Holy  Cross,  and  had  made  great  profits  therebyi  and 
-was  possessed  of  considerable  property,  though  he  did 
not  obtain  his  certificate  till  the  13th  November  1883. 
The  petition  prayed,  therefore,  that  the  fiat  might  be 
annulled. 

Mr.  Siinton,  in  support  of  the  petition,  referred  to 
the  cases  Ex  parte  Day  (a).  Ex  parte  Beckwith  {p\ 
Ex  parte  Parrey  (c),  and  Ex  parte  Beadles  (d),  to 
show  the  general  effect  of  a  misdescription  in  the  fiati 
which  was  calculated  to  mislead.  He  also  cited  the 
case  of  Steward  v.  Rickman  (e),  where  Lord  Kenyan 
observed  '^  it  is  not  now  to  be  questioned  whether,  if  a 
trader,  by  concert  with  his  creditors,  commits  an  act  of 

(a)  Mont.  &  M.  208.  (6)  1  G.  &  J. 20.        (c)  2  G.  &  J.  225. 

(d)  Id.  243.  (0  1  Esp.  108. 
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bankruptcy,  that  such  can  be  good  to  support  a  com-        1834.. 
mission ;  that  whatever  idea  of  policy  or  propriety  first      - 
suggested  it,  and  though  it  might  appear  that  a  com-       Mills. 
mission  of  bankruptcy  is  the  most  equitable  mode  of 
dividing  the  bankrupt's  estate  among  his  creditors,  it 
is  now  settled,  that  a  trader  could  not  legally  concert  an 
act  of  bankruptcy  with  his  creditors."  (a) 

Mr.  Stvanston,  for  the  petitioning  creditor,  and  Mr. 
Austin^  for  the  assignees,  were  not  called  on  to  argue 
the  case. 

Erskine,  C.  J. — This  is  a  petition  by  a  creditor, 
who,  having  originally  commenced  an  action  for  his 

• 

debt,  abandoned  the  action  and  came  in  and  proved 
his  debt  under  the  fiat.  This  happened  about  the  II th 
or  12th  of  March  1833,  and  it  was  not  till  about  the 
9th  January  1834,  that  he  presented  this  petition. 
And  the  grounds  of  his  petition  are ;  Jlrst,  that  there  is 
an  intentional,  as  well  as  actual,  misdescription  of  the 
bankrupt  in  the  fiat;  and  secondly,  that  the  fiat  was 
altogether  concocted  in  fraud  between  the  other  cre- 
ditors, the  bankrupt,  and  the  petitioning  creditor,  in 
order  to  deprive  this  petitioner  of  his  just  debt.  In 
those  cases  whece  the  first  objection  has  been  allowed  to 
prevail,  there  has  been  either  a  contest  between  two 
petitioning  creditors,  as  to  which  of  two  commissions 
should  remain  in  force,  or  else  an  intention  to  sue  out 


(a)  See  1  &  2  W,4.  c.  53.  s.  42 ;  Mar$haU  v.  BarhvoHh,  4  Barn.  & 
Adol.  608 ;  I  Nevile  &  Manning,  279,  S.  C.  In  genera^  though  the  bank- 
rupt hat  obtained  his  certificate,  this  will  not  prevent  a  fiat  being  annulled, 
on  the  ground  of  no  trading  and  concert,  provided  a  rase  of  fraud  be  made 
out.      Ex  parte  Levi,  Buck,  75. 

T  T  2 
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1834.  another  commission^  or  evidence  of  creditors  having 
Exparte  heen  actually  deceived  by  the  misdescription.  In  either 
Mills.  ^f  thcse  cascs  a  slight  misdescription  has  been  held  to 
vitiate  the  proceedings;  but  wherever  the  commission 
has  been  superseded,  it  has  always  been  with  the  view 
that  a  second  should  be  issued,  or  that  another  already 
issued  could  be  sustained.  In  this  case,  it  is  manifest 
that  the  petitioner  has  not  been  misled  by  the  misde- 
scription. For,  it  appears  that  he  knew,  at  least  as 
early  as  February  or  March  1833,  that  this  bankrupt 
was  the  subject  of  the  commission.  It  may  be  ques« 
tioned  too^  whether  the  description  itself  was  calculated 
to  deceive  any  one;  for,  it  appears  from  the  affidavits, 
that  if  letters  had  been  addressed  to  the  bankrupt, 
directed  to  "Ware  Park  Mill,"  they  would,  perhaps, 
never  have  reached  him,  and  therefore  that  '*  Ware/* 
was  his  proper  address.  This  part  of  the  case  runs 
very  close  upon  that  of  Ex  parte  Wride  (a).  Then, 
again,  as  to  describing  the  bankrupt  as  "now  of  Shottis- 
ham,"  it  appears  that  he  did  actually  reside  there  for 
some  short  time  before  the  fiat  issued;  which  resi- 
dence, though  not,  of  itself,  perhaps  sufficient  to  con- 
fine the  description  to  Shottisham  alone,  yet,  when 
coupled  with  that  of  "  formerly  of  Ware,"  seems  quite 
sufficient  to  inform  his  creditors,  who  mostly  resided  at 
the  latter  place,  and  where  it  is  presumed  also  they 
best  knew  the  bankrupt.  There  is  here  a  total  absence 
of  evidence  of  any  one  creditor  being  in  point  of 
fact  deceived.  Neither  has  the  petitioner  said  a  word 
about  issuing  another  fiat;  indeed,  his'  object  appears 
to  be  quite  the  reverse. 
Then  as  to  the  second  objection,  of  the  fiat  being 

(a)2G.  &  J.99. 
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concerted  between  the  bankrupt  and  some  of  his  ere-  1834. 
ditors^ — I  certainly  think,  that  the  evidence  on  this  part  ETparte 
of  the  case  is  very  strong  in  favour  of  the  petitioner.  Mill*. 
It  seems  very  clearly  to  have  been  the  object  of  all 
parties  to  defeat  the  petitioner  in  his  attempt  to  recover 
his  debt ;  and  there  is  in  my  mind  no  doubt,  that  the 
•bankrupt's  brother  contrived  and  managed  the  whole 
affair.  I  will  not  say,  therefore,  that  if  this  case  had 
been  brought  forward  immediately  after  the  fiat  was 
issued,  or  if  the  delay  had  been  properly  accounted 
for,  the  petitioner  might  not  have  succeeded  in  his 
present  application.  But  when  all  the  facts  of  the  case 
are  duly  considered,  more  especially  the  petitioner's 
long  knowledge  of  the  bankruptcy, — his  proving  his 
debt  under  the  fiat, — and  his  delay  for  near  ten  months 
in  presenting  this  petition, — I  think  we  should  do  very 
wrong,  at  this  late  period  of  time,  to  annul  the  fiat,  and 
that  we  are  therefore  bound  to  dismiss  this  petition. 

Sir  J.  Cross. — I  do  not  think,  that  the  petitioner  has 
succeeded  in  making  out  a  case  of  mis-description  suffi- 
cient to  warrant  the  supersedeas  on  that  ground.  And 
although  it  certainly  appears,  that  the  other  objection 
is  well  founded,  and  that  the  brother  of  the  bankrupt 
contrived  the  whole  scheme  of  issuing  the  fiat,  using 
the  name  of  Adam  Dixon  as  petitioning  creditor, — 
and  although  it  appears,  moreover,  that  58/.  of  the 
bankrupt's  property  has  gone  to  pay  the  solicitor's  bill, 
while  13/.  only  is  lefk  to  pay  all  the  creditors, — yet, 
from  the  voluntary  acquiescence  of  the  petitioner  in  the 
proceedings  under  this  bankruptcy,  and  his  delay  in 
making  the  present  application  until  after  the  bank- 
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1834. 

£x  parte 
Mills. 


nipt  has  obtained  his  certificate^  I  think  the  petitioner 
has  deprived  himself,  by  his  own  laches,  of  all  right  to 
come  here  now  and  apply  for  a  supersedeas. 


Sir  O.  Rose  concurred. 


The  petition  was  therefore  dismissed,  with  costs. 


Weuminster       ^^  partc  James  THOMPSON. — In  the  matter  of  John 

January  27,  WiLKS  and  JoHN  £CR0YD. 

Twrwtry  i8. 

with  !S.!^rii  This  was  the  petition  of  one  of  the  assignees  for  ex- 
Md°whh^c?ar  P^^S'^S  *  ^®^**  *"^  ^'so  for  rehearing  a  former  petir 
£°^^?B  &*!•    ^^°*  ^^  other  assignee  having  refused  to  join  in  the 

advance  monies    present  petition, 
to  the  firm  of  ^ 

AMB.'.-^Heid,      The  former  petition  was  presented  by  John  Summer" 

that  as  B.&C.         . 

were  not  liable    skill^  Thomos  Leeci,  and  James  Ecroyd,  for  the  proof 

A,UB.,B,ScC.  of  6565/.  Ss.  d^d.  claimed  to  be  due  from  the  bank* 

under  Tfiat        rupts,  under  the  following  circumstances.    The  bank- 
issued  against 
A,6cB. 

Where  the 
respondent 
takes  a  formal 
objection  to  a 
petition,  for 
want  of  parties, 

and  the  petition  EcToyd.      John  and  James  Ecroyd  had  a  banking 

'  18  for  this  cause  n?  <^ 

ordered  to  sund  account  with  J,  W.  and  C.  Rawson  &  Co.,  whose  busi- 

over ;  the  costs 

of  the  day  are  ness  was  afterwards  carried  on  by  Clement^  Royds,  & 

of  the  Court.  Co.,  and  who  made  advances  to  John  and  Ja$nes 

ing  of  a  former  ^croyd,  which  were  applied  to  the  use  of  the  firm  of 

^u^hl^n?o^  ^*'«**  and  Ecroyd.    On  the  1st  August  1831  there 

a  petition  for  re- 
hearing it,  without  obtaining  a  previous  order  for  the  re-hearing. 


rupts  carried  on  the  business  of  nail  manufacturers,  as 
partners,  under  the  firm  of  Wilks  and  Ecroyd^  and  the 
bankrupt,  Ecroyd,  was  also  a  partner  with  James 
Ecroyd  as  grocers,  under  the  firm  of  John  and  James 
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was  due  to  the  banking  firm,  upon  the  footing  of  this        1334.   ' 
account^  the  sum  of  2645/.  4*.  lOrf.,  to  secure  which       ^     ! 

'Ex  parte 

the  firm  of  Clement,  Royds,  &  Co.  had  had  delivered  Thompson. 
to  them  certain  title-deeds  of  the  property  of  Wilks  and 
EcraytL  For  the  purpose  also  of  making  advances  to 
IFtttf  and  Ecroyd,  J.  and  X  Ecroyd  borrowed  from 
William  Labrey  several  sums  of  knoney;  and  on  the 
Slst  August  1831 9  there  was  due  upon  that  account 
the  sum  of  7051/*  2s.  Sd.  J.  and  J.  Ecroyd  Ukewise 
borrowed  money  from  various  other  persons,  which  was 
appHed  for  the  use  of  Wilis  and  Ecroyd.  At  the  time 
of  thdr  bankruptcy,  there  was  due  from  Wilks  and 
Ecroyd  to  J€tmes  Ecroyd  the  sum  of  357/.  15^.,  for 
four  years  and  three  quarters  wages,  as  servant  and 
traveller.  On  the  4th  August  1831,  J.  and  J.  Ecroyd 
assigned  to  J.  Summershill  and  T.  Leech  all  their 
estate  and  efiects,  upoA  trust,  for  the  benefit  of  their 
creditors.  The  prayer  of  this  first  petition  was,  that 
J.  Summershill  and  T.  Leech  might  be  declared  to  be 
entitled  to  prove  for  the  balance  of  the  monies  so 
advanced  by  J.  and  J,  Ecroyd  to  Wilks  and  Ecroyd, 
and  also  for  the  said  sum  of  357/.  IBs. 

This  petition  came  on  for  hearing  on  the  2d  July 
1833,  and  the  assignees  not  appearing,  an  order  was 
made,  ex  parte,  that  the  trustees  were  entitled  to 
prove  against  the  joint  estate  of  the  bankrupts,  for 
aQ  monies  advanced  and  paid  to  them  by  J.  and  X 
Ecroyd,  and  that  it  should  be  referred  to  the  Commit- 
sioners  to  take  an  account  of  the  monies  so  advanced; 
and  that  the  trustees  might  prove  the  amount  to  be  so  • 

ascertained,  deducting  therefrom  the  sum  of  2645/.  4tf« 
KM.  (being  the  amount  of  the  balance  due  from  J.  and  J. 
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1  SS'i         Ecroyd  to  Clement ^  Royds,  &  Co.>  upon  the  banking  ac« 

count)  or  such  less  sum,  to  which  Clement,  Royds,  &  Co, 

Thompson,  should  by  writing  under  their  hands^  consent  to  restrict 
their  right  or  Hen  upon  the  title-deeds  so  deposited 
with  them,  and  also  not  including  in  the  amount  of  the 
monies  so  advanced  and  paid,  the  sum  of  600L  in 
respect  of  a  promissory  note  for  600/.  of  fViUks  and 
Ecroydf  alleged  to  be  holden  by  J,  Labrey;  and  it 
was  further  ordered,  that  the  trustees  might  enter  a 
claim  for  the  sum  of  ^645/.  iss.  \Qd.y  or  such  other  less 
sum,  but  not  to  prove  for  the  same,  so  long  as  the  col- 
lateral securities  should  be  outstanding,  and  not  have 
been  applied  and  made  available  in  or  towards  satis- 
faction of  the  last-mentioned  sum  to  the  firm  of  Clemenif 
Roydsy  &  Co.;  and  it  was  further  ordered,  that  the 
trustees  were  also  entitled  to  prove  such  sum  as  should 
be  found  due  and  owing  to  James  Ecroyd  for  his  salary 
or  wages,  as  a  clerk  or  traveller  of  the  firm  of  Wilis 
and  Ecroyd;  and  the  costs  of  the  trustees  were  di- 
rected to  be  taxed  by  the  Commissioners,  and  paid  by 
the  assignees  out  of  the  bankrupts^  estate. 

On  the  2d  September  183S,  a  meeting  was  held  by 
the  Commissioners  for  the  purpose  of  taking  the 
accounts,  in  pursuance  of  the  above  order ;  who,  after 
examining  James  Ecroyd  as  to  the  amount  of  the 
wages  claimed  by  him  from  Wilks  and  Ecroydy  ad- 
mitted the  trustees  as  creditors  on  that  account 
against  the  joint  estate  of  the  bankrupts,  for  the 
sum  of  1 19/.  5s.  The  Commissioners  also  admitted 
the  trustees  as  creditors  against  the  joint  estate  for 
5860/.  8s.  9hd. 

The  petitioner  alleged,  that  the  trustees  ought  not  to 
have  been  permitted  to  prove  any  debt  for  wages  due 
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to  James  Ecroyd\  and  that,  in  admitting  the  proof  of       1834. 
the  said  debt  of  6866/,  8*.  9Jrf.,  the  Commissioners       ^7^ 
considered  themselves  bound,  by  the  order  of  the  2d     Tuommon. 
July  1883,  to  receive  the  proof  of  such  debt,  and  did 
not  enter  into  any  examination,  or  in  any  manner 
ascertain,  whether  the  whole  or  any  part  of  such  sum 
had  been  ever  paid  by  John  and  James  Ecroydy  or  by 
either  of  them.    And  the  petitioner  alleged,  that  J. 
and  J.  Ecroyd  had  never,  in  fact,  paid  or  advanced 
any  part  of  such  sum  to  the  firm  of  Wilks  and  Ecroyd. 
The  petitioner  therefore  prayed,  that  the  proofs  of 
the  said  debts  of  1 191.  5s.  and  5866/.  8s.  9id.  might  be 
expunged;  and  that  the  Court  would  re-hear  the  former 
petition,  and  reverse  or  modify  the  order  made  thereon. 

Mr.  Stvanston,  and  Mr.  AnderdoUy  for  the  .respon- 
dents, took  a  preliminary  objection,  that  thb  being  the 
petition  of  one  assignee,  and  the  other  not  being  made 
a  party  as  petitioner  or  respondent,  there  was  a  defect 
of  parties.  If  the  Court,  therefore,  thought  projier  to 
order  the  petition  to  stand  over  for  the  purpose  of 
amendment,  or  for  service  of  it  on  the  other  assignee, 
the  respondents  were,  as  of  course,  entitled  to  the  costs 
of  the  day.  [Erskinef  C.  J.  I  am  not  aware  of  any 
such  inflexible  rule.  The  costs  had  better  abide  the 
result  of  the  hearing.  This  Court  has  a  discretion  as 
to  costs  specially  given  to  them  by  the  1  ft  2  IT.  4. 
c.  56.  s.  5.]  Whenever  a  petition  stands  over,  in  order 
to  serve  a  necessary.party,  it  has  been  ever  an  invariable 
rule  to  make  the  petitioner  pay  the  costs.  The  costs  of 
this  species  of  laches  are  never  considered  as  costs  in  a 
cause,  and  therefore  can  never  depend  on  the  ultimate 
decision  of  the  Court  on  thb  petition.    For,  even  sup« 
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poang  the  veapondents  in  this  case  should  turn  out  to 
he  ever  so  much  io  the  wrong,  it  is  inconsistent  with 
justice>  Aat  the  petitioner*  in  seeking  his  fights,  should 
put  die  respondents  to  trouble  and  expense  unnecessary 
to  the  decision  of  the  main  question  in  dispute.  The 
discretion  given  by  the  statute  is  not  an  arbitrary,  but 
a  judicial  discretion,  to  be  exercised  with  a  due  regard 
to  precedent.  And  in  such  a  case  as  the  present  the 
rule  has  been  abnost  invaiiaUy  to  give  the  coats  of  the 
day. 


Mr.  Ka0f  for  the  ipetitionen^  was  not  eailed  on  to 
the  olueotiQtt. 


The  Court  thought,  that  no  such  invariable  rule 
existed.  In  the  prea^Eit  case/  the  party,  iriio  is  re^piired 
to  be  brought  before  the  Court,  is  a  mere  formal  party, 
and  by  no  means  essentiBlly  interested  in  the  result  of 
the  petition.  In  Lord  EUMs  time  the  costs  of  the 
day  were  often  reserved,  especially  in  cases  where  mere 
formal  objections  were  taken  for  the  want  of  parties,  (a) 

The  petition  was  therefore  ordered  to  stand  over, 
and  the  costs  of  the  day  reserved. 


Fdbrwary  18.  The  petition  came  on  again  for  hearing  this  day. 
The  other  assignee  bad  been  served,  but  still  refiised 
to  appear. 


Mr.  Swmmiom  objected,  that  on  a  petition  for  re* 
hearing,  an  order  must  first  be  granted  for  tiie  re« 

(a)  It  is  strange,  that  there  is  not  to  be  found  one  printed  case,  we 
believe,  which  is  precisely  in  point.  See  Chit,  £q.  Ind.  tit.  "  Pr.  Costs 
la  eases  of  came  adjourned  &c.'* 
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hearing  before  the  petition  could  be  actually  re^heard,       iSM. 
and  that  it  must  be  set  down  for  re -hearing  in  pur-      ^TZ^ 
suance  of  such  order.    In  this  case,  as  no  such  pr^-     Taonpsow. 
Tious  order  had  been  obtainedi  the  petitkui  could  not 
now  be  heaird. 

The  Court  also  over'^ruled  this  objection  i  and  said, 
that  whatever  was  the  practice  in  other  CourtSj  it  had 
always  been  customary  in  bankruptcy,  that  the  petition 
to  re-hear^  and  the  actual  re -hearing,  should  coma  on 
together ;  and,  therefore,  that  no  inrenous  order  to  re- 
hear was  requisite. 

Mr.  Koe,  and  Mr*  Sharpe,  were  then  heard  upon 
the  merits,  in  support  of  the  petition.  A  partner  is 
never  allowed  to  prove  against  his  own  firm,  in  compe- 
tition with  the  joint  creditcnrs  of  the  firm.  The  present 
case  is  nothing  more,  than  that  of  one  of  a  firm  borrow- 
ing money  on  the  security  of  the  firm,  for  the  use  of 
the  partnership, — and  with  the  additional  security  of  his 
brother,  who  was  nothing  but  a  derk  in  that  house  for 
whose  purpose  the  money  was  borrowed.  The  circum- 
stance of  his  being  joined  by  name  with  tibe  bankrupt, 
John  Ecroyd^  in  another  concern,  does  not  vary  the 
general  principle  that  prevails,  as  to  proof  among  parih 
ners.  In  Ex  parte  SUUtoe  (a),  where  two  partners  of 
a  large  banking  firm  carried  on  a  separate  trade  as 
ironmongers,  and  a  debt  arose  firom  the  aggr^ate  firm 
to  the  separate  trade,  in  respect  of  monies  procured  for 
the  benefit  of  the  aggregate  firm  on  the  credit  of  Ike 
indorsement  of  the  separate  firm,  it  was  held  by  Lord 
Eldon,  that  no  proof  could  be  made,  on  behalf  of  the 

(a)  1  G.  &  J.  374. 
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1834.  firm  of  the  two,  against  the  aggregate  firm,  in  respect  of 
^  j^  that  debt;  and  that  it  was  only  in  the  case  of  dealings 
Thompson,  q^  betioeen  trade  and  trade,  and  in  which  the  articles 
of  one  trade  had  been  furnished  to  the  other,  that  such 
proof  could  be  admitted.  Precisely  the  same  doctrine 
has  been  held  in  Ex  parte  Cooke  {a\  viz.  that  a  debt 
arising  out  of  the  mere  loan  of  money,  under  these  cir- 
cumstances, was  not  proveable. 

Mr.  Swamton,  for  the  proof,  relied  on  Ex  parte 
Adams  (b\  and  was  then  stopped  by  the  Court. 

Erskine,  C.  J. — ^The  foundation  of  the  present  pe- 
tition is  a  claim  by  Summershill  and  Leech,  as  trustees 
for  the  creditors  of  J.  and  J.  Ecroyd,  to  be  allowed  to 
prove  a  debt  arising  out  of  money  advanced  by  J.  and 
J.  Ecroyd  to  the  firm  of  Wtlks  and  John  Ecroyd,  and 
which  claim  the  Commissioners  rejected  in  the  first 
instance,  on  the  ground  of  the  objection  now  insisted 
upon  by  the  assignees,  namely,  that  one  of  the  cre- 
ditors claiming  to  prove  was  also  one  of  the  firm,  against 
whose  estate  the  right  of  proof  was  claimed.  The 
creditors  therefore  applied  to  this  Court,  by  petition,  to 
be  permitted  to  prove  their  debt;  and  the  petition 
being  called  on  in  its  regular  turn,  and  no  one  ap- 
pearing to  oppose  it,  the  petitioners  were  directed  to 
take  such  order  as  they  could  abide  by.  They  ac- 
cordingly took  the  order  for  proof,  which  is  now  sought 
to  be  set  aside;  but  I  do  not  think,  under  all  the  cir- 
cumstances of  the  case,  that  they  took  more  than  they 
were  really  entitled  to. 

Looking  at  this  as  a  question  arising  before  us  on 

(a)  Mont  Rep.  228.  (h)  1  Rose,  305. 
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petition  for  the  first  time,  which  the  prayer  for  rehear-        18S4. 
ing  obliges  us  to  do,  it  is  necessary  for  us  to  inquire,       Ezparta 
whether,  as  one  of  the  parties  claiming  is  a  partner  in     Tbompsoh. 
the  house  against  which  the  claim  is  made,  this  proof 
ought  to  be  allowed  to  stand.    There  is  no  need,  on 
the  present  occasion,  to  go  through  all  the  cases  bearing 
upon  this  point ;  because  I  think  there  is  but  one,  that 
is  fairly  applicable  to,  and  decisive  of,  the  case  now 
before  the  Court ;  for  the  other  cases  merely  involve 
the  question,  whether  minor  partnerships  can  prove 
against  the  larger  firms,  of  which  the  former  are  a 
component  part.     But  in  Ex  parte  Adams  {a),  the  case 
to  which  I  allude,  Lord  Eldon  says,  '^  In  none  of  the 
cases,  in  which  the  partner  constituting  a  distinct  house 
has  ever  been  admitted  to  prove,  has  the  estate,  against 
which  he  has  been  admitted,  been  liable  with  that  dis- 
tinct house  for  joint  debts.    I  know  no  case,  where  a 
solvent  partner  has  been  admitted  to  prove  against 
creditors,  who  have  a  demand  against  him.     In  the 
case  of  a  firm  of  A.  B.  C.  and  2>.  proving  against  the 
firm  of  A.  B.  C.  and  j&..  A,  B.  C  and  D.  are  not 
liable  for  any  joint  debts  with  A.  B.C.  and  £1"    Now 
that  reasoning  is  quite  decisive  of  the  present  question ; 
for  in  this  case  the  firm  of  J.  and  J.  Ecroyd  are  not 
liable  to  the  debts  of  Wilks  and  John  Ecroyd.    I  am 
therefore  of  opinion,  that  this  petition  must  be  dis- 
missed. 

Sir  J.  Cross. — I  entirely  concur  in  the  opinion  ex- 
pressed by  his  Honor  the  Chief  Judge.  The  case  of 
Ex  parte  Sillitoe  merely  decided,  tiiat  a  minor  firm, 
composing  a  part  of  an  aggregate  firm,  could  not  prove 

(a)  SiKprk. 
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Saiptita 
Tmotu 


against  the  aggregate  firm  for  money  lent,  although 
such  proof  might  be  admitted  for  goods  supplied  by 
the  minor  to  the  a^regate  firm.  That  case  does  not 
in  any  way  bear  upon  the  present 


Sir  O.  RosB. — It  has  been  settled  for  years,  that  if 
A.  B.  and  C.  are  partners,  neither  of  them  can  prove 
against  their  firm  for  money  lent.  So  where  A.  B.  and 
C  are  partners,  A.  and  B.  cannot  prove  against  C 
But  if  ^«  and  B.  are  partners,  and  JS.and  C  are  part- 
ners in  a  distinct  firm,  the  one  firm  then  may  prove 
against  the  other. 

The  proof  was  therefore  ordered  to  stand,  and 
the  petition  for  rehearing  dismissed  ;  the  peti- 
tioners to  pay  their  own  costs,  and  those  of  the 
respondents  to  be  paid  out  of  the  bankrupt's 
estate. 


WdtMUUttTt 

January  31, 

COFtUH 

Sir  J,  Croa, 

Where  a  war- 
rant is  ittiied 
against  a  bank- 
rupt for  non- 
compliance with 
an  order  of  the 
Court,  and  the 
warrant  is  lost, 
the  Court  will 
renew  the  war- 
rant, or  grant  a 
copy  of  it,  as  a 
natter  of  course. 


Ex  parte  GtLES.-^In  the  matter  of  Giles. 

In  this  case  the  bankrupt  had  petitioned  to  annul  the 
fiat,  which  was  dismissed  with  costs;  and  the  costs  not 
being  paid,  a  warrant  had  been  issued  against  the 
bankrupt  for  non-payment  of  them.  This  warrant  by 
some  accident  had  been  lost,  and  the  object  of  the 
present  petition  was,  that  the  Court  would  issue  a  fresh 
warrant,  proper  affidavits  having  been  made  substan- 
tiating the  facts. 

Mf*  Swanston  appeared  in  support  of  the  petition. 

Mr.  Mansellf  contra.    The  bankrupt,  has  brought  an 


Giles. 
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action'  of  trespass  in  the  Exchequer  to  try  the  va-  ^^^* 
lidity  of  the  fiat^  and  he  has  also  preferred  an  indict-  £z  ptrte 
ment  against  the  petitioning  creditor  for  perjury.  The 
petitioning  creditor  has  absconded  to  America^  and  tha 
trial  of  the  action  has  been  stayed  until  the  last  day 
of  the  next  Middlesex  Sessions.  Before  the  party 
ought  to  be  attached  for  contemptj  for  non-payment  of 
costs  in  any  proceeding  under  this  fiat,  it  ought  to  be 
quite  clear,  that  the  fiat  had  legally  issued  against  him. 
And,  as  the  other  side  are  now  seeking  an  indulgence, 
and  we  hare  done  every  thing  in  our  power  to  put  an 
end  to  the  proceedings  under  the  flat,  the  Court  will 
not  in  this  case  lean  against  the  liberty  of  the  subject. 

Sir  J.  Cross. — ^As  no  ground  whatever  has  been 
shown  in  this  case  for  the  suspension  of  the  warrant, 
the  renewal  of  it  is  quite  a  matter  of  course. 

Mr.  SwanBtm  said,  that  he  would  take  au  order 
merely  for  a  copy  of  the  former  warrant. 

Ordered  accordingly. 
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1834; 
Stmthampton  ^^  parte  Peddbr. — In  the  matter  of  Hadwen. 

Buildingi, 

A  mortgam  ^^  ^^^  <^^^  ^  mortgaged  estate  had  been  put  up  for 
tSiof  uif  mdrt-  ^®»  *"^  *®  mortgagee  being  present  at  the  sale,  and 
W^^JIJP^*  finding  the  property  was  going  at  an  under  value,  bid  for 
purcbaier^witb.  jf  in^ithout  haviuff  obtained  previous  leave  of  the  Court. 

out  having  pre-       *  o  *r 

▼ioiuUv  obuioed  and  was  declared  the  purchaser  as  the  highest  bidder. 

an  order  for  him 

to  bid,  the  Court  He  had  made  an  affidavit  in  support  of  this  petition, 

granted  him  an 

ordernunejn'o    denying  any  intention  to  bid  previous  to  the  moment 

of  doing  so.  The  present  petition  was  therefore  pre- 
sented by  the  mortgagee  for  an  order  to  confirm  the 
sale,  by  giving  him  leave  to  bid  nunc  pro  tunc. 

Mr.  Swansian  for  the  petition. 

Mr.  Beihell  consented,  on  the  part  of  the  assignees. 

The  Court,  under  the  circumstances,  made  the 
Order  as  prayed,  as  there  seemed  to  be  no  probability 
that  leave  to  bid  would  have  been  refused,  if  it  had 
been  previously  appUed  for.  But  they  expressed  a 
hope,  that  this  would  not  be  taken  as  a  precedent  for 
future  laches  in  cases  of  this  description  (a). 

(a)  And  tee  £f  T^e  Athley,  ante,  510. 


I 
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Ex  parte  John  Adams. — In  the  matter  of  Daniel 

Thackeray  and  others.  Southampton 

Buildingt, 
_^  March  3. 

XHE  petitioner  in  this  ease  was  the  sole  assignee  of  A,B.c.kD. 

i_ilf  ^«  ni  •«  COntl&Ct  &  QCut 

the  bankrupt  s  estate,  and  the  prayer  of  the  petition  with  W.  for 
was  to  expunge  a  debt,  under  the  following  circum*  to^emon their 

fifAnppQ  • i®"*  account. 

seances .  -^  3  ^  ^ 

The  bankrupts,  Daniel  Thackeray,  Joseph  Thacke-  ^^"nd'^' 
ray,  and  Jesse  Baldwin,  were  brewers  at  Liverpool,  prove*  the 

•^  r       »  amount  of  his 

and  Messrs.  Woodward  and  Co.,  the  creditors  whose  <l6bt  under  their 

commisnon, 

debt  was  sought  to  be  expunged,  were  corn-dealers  at  stating  in  his 

deposition  that 

the  same  place,  and  had  supplied  the  bankrupts  with  A.  B.  &  c. 
goods  to  the  amount  of  2891.  Is.  3d.,  for  which  sum  noticing  DO 
Woodward  and  Co.  had  proved  under  the  fiat,  and  dehteS^to^imV 
which  proof  was  now  sought  to  be  expunged.    After  ^^j^^^'^d 
making  this  proof.  Woodward  and  Co.  brought  an  action  JJ^^n^J^Jis 
to  recover  the  same  sum  against  one./.  Wolstencroft,  ^ttag«MtD., 
on  the  ground  that  he  was  a  partner  with  the  bankrupts  i>^*  ^^^>  ^^^ 

in  consequence 

when  the  goods  were  sold.    This  action  was  tried  at  the  of  the  infonna- 

lity  of  his  proof, 

last  August  assizes  at  Lancaster,  when  Woodward  and  FT.  must  pay  the 
Co.  recovered  a  verdict  against  Wolstencroft  for  the  full  plication  of  the 
amount ;  but  the  defendant  had  since  obtained  a  rule  ^m  u«    ^^* 
msi  for  a  new  trial,  which  was  still  pending.    In  the 
month  of  July  preceding  the  trial,  a  dividend  of  4^ .  3d 
was  declared  under  the  fiat ;  the  amount  of  which  on 
the  debt  of  Woodward  and  Co.,  namely,  61/.  8^.  Gd, 
was  tendered  to  them  a  few  days  before  the  trial,  but 
which  they  refused  to  accept.    The  petitioner  had  ad* 
vertised  a  final  dividend  for  the  18th  January,  and  had 
previously  required  Woodward  and  Co.  to  consent  to 
their  debt  being  expunged,  for  the  purposes  of  a  divi- 
dend;, but  they  refiised  to  consent  to  this  proposal. 

VOL.  HI.  V  u 


Adams. 
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18S4.  The  petitioner  alleged^  that  in  the  event  of  Woodward 
Expert©  ^^d  ^^-  opposing  the  rule  for  a  new  trial,  and  obtaining 
a  verdict  and  payment  in  the  action  against  Wolsiencrqft^ 
who  was  a  perfectly  solvent  person^  the  estate  of  the 
bankrupts  would  be  put  to  the  further  expense  of  audit 
and  dividend  meetings^  in  order  to  divide  among  the 
creditors  the  amount  of  the  dividends  set  apart,  in 
respect  of  the  debt  proved  by  Woodward  and  Ca 

The  petitioner  prayed,  therefore,  that  the  Court  would 
order  the  proof  of  the  debt  to  be  expunged,  so  fivr  aa 
the  same  was  applicable  to  the  purpose  of  dividends, 
and  that  Woodward  and  Co,  might  pay  the  costs  of 
the  petition. 

Mr*  SwoMston,  who  appeared  in  support  of  the  peti- 
tion, said,  that  Woodward  and  Co.  had,  since  the  pre- 
sentation of  the  petition,  made  an  election  to  go  against 
the  solvent  partner,  and  that  he  now  asked  for  the 
costs  of  this  petition. 


Mr.  Twiss,  for  the  respondents.  Since  the  petition 
was  presented,  the  rule  for  the  new  trial  has  been  dis* 
charged ;  and  we  therefore  now  admit  that  Wolstenen^ 
was  a  partner  with  the  bankrupts  at  the  time  of  the 
contracting  of  the  debt,  and  is  at  this  time  solventi 
and  have,  consequentiy,  agreed  to  abandon  our  proof* 
The  present  proceeding  tiierefore  being  quite  unnei 
cessary,  the  petitioner  is  not  entitled  to  tiie  coats. 
Our  claim  against  the  three  could  not  be  determined) 
until  the  rule  for  the  new  trial  was  determined.  We 
have  been  harassed  by  this  petition,  to  make  our  eleo* 
tion,  before  the  action  against  Wobiemerafi  was  fklriy 
disposed  of.    If  we  had  made  a  decided  electkMi  to 
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prove  against  the  estatei  we  could  not  have  gone  on        1834. 
with  the  action;  and,  on  the  contrary^  if  we  had  made      sTpute 
a  formal  election  to  proceed  with  the  action,  we  must       ^^'^^ 
then  have  abandoned  the  proof.    We  were  quite  ready 
to  expunge  the  proof,  as  soon  as  we  had  fixed  the 
solvent  partner. 

Mr.  Swanstan,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — Messrs.  Woodward  and  Co.  were         • 
creditors  of  the  four,  and  not  of  the  three ;  but  they 
chose  to  prove  against  the  three,  as  if  they  had  been  -     ^ 

the  only  partners.  This  was  at  their  own  peril ;  and  it 
appears,  that  they  resolved  to  adhere  to  this  form  of 
proof,  although  they  were  applied  to  for  their  consent 
that  the  proof  might  be  expunged.  This,  as  it  appears 
to  me,  was  an  improper  course  of  proceeding  on  the 
part  of  the  respondents.  The  petitioner  is  entitled  to 
an  Order  that  the  proof  shall  be  expunged,  so  far  as 
the  same  respects  any  dividends  already  declaredi  or 
hereafter  to  be  declared ;  and  I  think,  that  the  costs  of 
this  petition  must  be  paid  by  the  respondents. 

Sir  J.  Cross. — I  look  at  the  case  in  this  point  of 
view.  The  respondents  would  have  been  entitled  to 
their  costs,  if  they  had  not  done  wrong  in  making  this 
informal  proof,  namely,  in  alleging  in  their  deposition 
that  the  three  bankrupts  were  indebted  to  them,  in- 
stead of  the  bankrupts,  together  with  their  partner 
Wohtencroft.  The  costs,  therefore,  of  expunging  this 
proof,  arise  entirely  out  of  the  error  of  the  respondents* 

Sit  G.  Rose  concurred. 

vv2 
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1854. 

Exptite 
Adams. 


Erskine,  C.  J. — The  Court  only  gives  the  petitioner 
the  costs  of  this  application.  If  it  bad  not  been  for  his 
proposition  to  expunge  the  proof,  and  the  refusal  of 
the  respondents,  the  case  would  have  been  different. 


Order  made  as  prayed,  with  costs  to  be  paid  by 
the  respondents. 


Ex  parte  Coates  and  Hammond. — In  the  matter 
I^SttT  of  Wooding. 

A.  ind  B.  m    XhIS  was  the  petition  of  two  solicitors,  who  were 

oat  a  commis-  * 

■ionuMliciton  partners,  praying  that  the  assignees  might  be  directed 
iog  creditor,  to  pay  to  them  the  sum  of  57/.  Ss.  Sd,^  under  the  fol- 
neef  aftenrardt  lowmg  circumstances.  It  appeared,  that  the  petitioners 
actat  toticitor;  sucd  out  the  Commission  as  solicitors  to  the  petitioning 
betwaenUim  Creditors;  and  that  after  the  choice  of  assignees,  the 
vvithtba^rivi^  ^signees  were  about  to  nominate  a  Mr.  Wtsrburtan  as 
Sba^alTthreT*'  *^®^'  solicitor,  when,  (through  the  intervention  of  other 
Rhall  jointly  tct  creditors,  who  were  desirous  that  the  petitioners  should 

as  toliciton  aod  * 

iharetlM  profits;  continue  as  solicitors  to  the  commission,)  an  arrangement 

and  tbe  anig-  ^ 

naet  afterwards  was  made,  to  which  the  assignees  were  parties,  that 

recogniiB  tbe 

acting  of  ii.and  the  petitioners  and  Warburton  should  jointiy  act  as  the 
solicitors.  Solicitors  to  the  commission,  and  share  the  profits  from 

That  this  ^  *  ^^^  beginning.  In  pursuance  of  this  agreement,  the 
retabo^ythe  Petitioners  paid  Warburton  one  half  of  the  profits  made 
Mid^^^irint  P"^'  ^  *^®  choice  of  assignees,  and  continued  to  act 
*^2dr"Th^^*  in  conjunction  with  him,  as  the  solicitors  under  the 
the  Court  of      coiumission,  and  in  that  character  attended  the  meet- 

Reriewhad 
jurisdiction,  on 

the  petition  of  A»  and  B,,  ^C.  having  heen  served  with  it,)  to  enforce  the  payment  by  the  as- 
signees of  the  solicitor's  bill  of  costs. 

3dly.  That  the  assignees  were  liable  for  the  payment  of  such  costs,  whether  they  had  funds 
in  their  hands,  or  not. 
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ings,  and  advanced  monies  for  tbe  necessary  expenses        1834. 
of  the  commission  to  the  amount  of  461.    A  bill  to  the       ,,       , 

jux  parte 

amount  of  88Z.  IBs.  Id.  was  afterwards  delivered  in  the       Coat« 

and  another. 

joint  names  of  the  three  solicitors,  which  was  settled 
by  the  Commissioners,  and  reduced  to  the  sum  of  67/. 
I9s,  7d.fO( which 46L 68.  lid.,  money  actually  advanced 
by  the  petitioners,  formed  a  part.  The  petitioners, 
therefore,  claimed  the  repayment  of  that  sum,  and  one 
half  of  the  profits,  making  in  the  whole  the  sum  of 
57/.  Ss.  Sd.f  leaving  the  other  half  of  the  profits  for 
Warburton,  according  to  the  agreement* 

The  assignees,  by  their  afiidavit,  denied  that  they 
authorized  the  petitioners  to  act  as  solicitors  after  the 
choice  of  assignees;  and  alleged,  that  the  first  bill  of  the 
petitioners  swallowed  up  all  the  effects;  that  the  meet- 
ings of  Commissioners,  and  other  things  for  which  the 
petitioners  had  charged,  were  wholly  unnecessary,  and 
merely  with  a  view  to  swell  the  costs;  and  that  the 
assignees  had  only  collected  and  got  in  the  sum  of 
36/.  I5s.  6d.  since  the  choice  of  assignees,  and  had 
only  6/.  now  remaining  in  their  hands. 

The  affidavits  of  the  petitioners,  in  reply,  stated, 
that  several  meetings  of  the  Commissioners  were  held 
for  the  examination  of  the  bankrupt,  at  which  the 
assignees  attended,  and  that  the  bankrupt  was  finally 
committed  by  the  Commissioners  for  not  answering  sa- 
tisfactorily. 

The  assignees  filed  another  affidavit,  by  way  of 
rejoinder,  in  which  they  swore,  that  they  never  em^ 
ployed  tile  petitioners  after  the  choice  of  assignees. 

Warburtan,  the  other  solicitor,  was  served  with  this 
petition,  but  did  not  appear. 

Mr.  Foster,  in  support  of  the  petition.    Although 
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lSd4.  the  assignees  may  have  no  assets  in  their  hands,  they 
£3j^rte  ^®  nevertheless  liable  to  the  petitioners  for  the  amount 
and  anoSer  ^^  ^^  demand, — or,  at  all  events,  for  the  amount  q£ 
the  payments  which  have  been  made  by  them;  JSr 
parte  Hariop  (a).  [Sir  J.  Cross.  Your  affidavits  show 
consent  and  approbation  of  the  assignees,  as  to  the 
employment  of  the  petiticmers,  without  stating  that 
they  were  retained  by  the  assignees.]  We  rely  on 
those  acts  of  the  assignees  which  recognize  the  peti- 
tioners as  solicitors,  as  an  equitable  retainer.  They 
were  privy  t6  the  agreement  betwe^i  the  petitioners 
and  Warburtan  at  the  dioice  of  assignees,  as  to  the 
conduct  of  the  future  proceedings  under  the  commis- 
sion,— they  permitted  the  petitioners  to  make  pay* 
ments^ — and  they  signed  the  advertisements  lor  the 
different  meetings  of  the  Commissioners.  The  peti- 
tioners paid  tiie  Commissioners  their  fees  out  of  their 
own  pockets,  except  those  of  the  two  last  meetings, 
which  were  paid  by  the  assignees;  but  the  assignees 
requested  the  petitioners  to  pay  the  messenger  the 
amount  of  his  bill.  The  assignees  have  not  paid  any 
thmg  to  WarburtoHi  nor  have  they  stated  that  he  has 
applied,  or  made  any  claim. 

Mr.  Anderdon,  for  the  assignees.  There  is  no  au- 
thority to  be  found  for  such  a  petition  as  this.  A  soli* 
citor  cannot  in  any  Court,  either  of  law  or  equity,  have 
a  summary  order  for  payment  of  costs  owing  to  him  by 
his  client,  but  must  bring  his  action  to  recover  them  {b)i 
And  there  is  no  reason,  why  the  solicitor  to  assignees 
should  have  any  more  right  to  petition  against  them, 

(a)  12  Ves.  349 ;  9  Ves.  109 ;  1  Rosei  449. 
(6)  Anon,  Buck,  475. 
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for  the  payment  of  his  bill  of  ooate^  than  against  the  1884. 
petitioiiing  creditor.  [Sir  J^.  CVom.  The  petitioning  j.^^^^ 
creditor  has  no  fiinds,  that  makes  some  difference.]  9^1!^L. 
The  jurisdiotion  of  this  Coiurt  to  make  the  order 
pnqred  for,  if  it  exist  at  aQ,  can  only  exist  provided 
th»e  are  anets,  Esf  parte  Hajfnes  («)•  [ErsUne,  C.  J. 
The  casea  of  Ex  peurie  Jahimm  {b),  and  Ex  parte 
Hmriopit)  decide)  that  although  the  assignees  have 
poeseesed  no  eflfects,  Aey  are  nevertheless  liaUe  to  the 
messenger,  on  petition,  for  the  payment  of  his  bill  sab- 
sequoit  to  the  choice  of  assignees.]  In  Ex  parte  But" 
wood  (d\  and  Bwrwood  v.  FeUon  (e),  it  was  dedded, 
that  the  solicitor  to  the  petitioning  creditor  is  not  liaMe 
to  the  messenger  for  his  costs  up  to  die  choice  of 
assignees,  except  upon  special  contract;  in  which  case, 
his  remedy  is  not  by  petition,  but  by  an  acdcm  at  law 
upon  the  contract  If  the  messenger  therefore  cannot 
apply  tat  the  extraordinary  aid  of  this  Court  against 
the  solicitor  to  the  commission,  because  he  may  bring 
an  action  against  the  petiticming  creditor  for  the  reco- 
very of  his  costs ;  so,  in  this  case,  as  the  sd&dtors 
might  sue  the  assignees  at  law,  using  the  name  df 
Warhurtom  coiqointiy  with  their  own,  they  have  no 
right  to  come  and  ask  for  the  interposition  of  this 
Court. 

There  m  another  point,  which  demands  the  attention 
of  the  Court,  and  that  is^  the  conflicting  state  id  en* 
deiMe  as  to  the  letain^r.  The  pelitifmerB  brought  in  a 
large  bill  of  costs»  amounting  to  no  less  than  \9M.  up 
to  the  choice  of  as^gnees,  when  this  sum  was  duly  paid 
them  by  the  assignees;  who  then  appointed  fVar burton 

(a)  1  6.  &  J.  35.  (6)  Ibid.  23.  (c)  I  Rose,  449. 

(d)  2  G.  &  J.  70.  (e)  3  Barn.  &  Cressw.  43. 
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18S4.        as  their  solicitor;  and  the  proceedings  under  the  com- 

£z  parte      mission  are  now  in  his  hands.     Any  agreement  between 

and  uioSer.    ^^se  petitioners  and  War  burton,  as  to  a  division  of  the 

feeS|  cannot  bind  the  assignees.    The  petitioners  were 

to  give  their  assistance  to  WarburtoHf  in  the  same  way 

that  a  London  agent  does  to  a  country  attorney ;  and 

this  connection  between  the  two  attornies  in  no  way 

interferes  with  the  rektion  of  attorney  and  dient.   The 

agent  has  no  right  of  action  against  the  client  for  his 

fees,  but  only  against  the  attorney,  who  is  his  principal. 

In  this  case,  the  agreement  between  the  petitioners  and 

Warburton,  which  was  in  writing,  expressly  states  that 

the   petitioners  and    WarburUm   were   to  divide  the 

profits  of  Warburton's  employment,  as  solicitor  to  the 

assignees.    At  all  th^  meetings,  except  one,  Warbiaion 

was  present  and  acted  as  the  solicitor;  which  shows 

plainly,  that  the  credit  or  authority  was  given  solely  to 

Warburtan.    If  there  had  indeed  been  any  assets  in 

the  hands  of  the  assignees,  then  perhaps  the  petitioner 

might  have  had  an  equitable  lien  on  them;  but,  in  the 

absence  of  any  assets,  they  can  have  no  possible  claim 

against  the  assignees.    There  is  no  distinction,  in  this 

respect,  between  costs  out  of  pocket,  and  other  costs; 

if  the  petitioners  are  entitled  to  either,  they  are  entitled 

to  both.    But  the  assignees  have  no  fund  to  pay  these 

costs — there  is  nothing  here,  of  which  the  assignees  are 

the  stake-holders.     [Sir  J.  Cross.  Supposing  WarbuT'* 

ton  had  paid  these  fees  to  the  amount  of  46/.,  do  you 

deny  your  liability  to  him?]    We  do,  except  in  an 

action  at  law. 

Mr.  Foster,  in  reply.    What  Lord  Eldon  says  in  Ex 
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parte  Hartop{a\  and  Ex  parte  Johnson  {b)^  clearly        1834. 

shows,  that  the  Court  will  interfere  between  its  own      Ex  parte 

office™,  although  they  ™ay  have  their  remedies  against    J^^^. 

each  other  at  law.    With  respect  to  the  alleged  deft- 

dency  of  assetSy — the  assignees  have  entered  into  a  com* 

promise  with  the  bankrupt's  father,  for  the  settlement 

of  a  debt  due  from  him  to  the  estate ;  which  if  they  had 

not  done,  there  would  then  have  been  a  sufficiency 

of  assets.     But,  we  contend,  that  the  assignees  are 

liable  at  all  events,  independendy  of  any  question  of 

assets. 

Erskine,  C.  J. — 1£  this  had  been  a  case,  where  the 
petitioners  had  a  regular  retainer  by  the  assignees  to 
act  as  their  soUcitors.  and  the  assignees  bad  sufficient 
fonds  in  their  hands,  there  would  then  have  been  no 
question,  but  that  a  petition  would  lie  against  them  for 
the  payment  of  what  was  justly  due  to  the  petitioners. 
But  this  is  a  petition  of  two  out  of  three  solicitors,  to 
have  the  payment  of  their  fees  apportioned ;  when  the 
other  solicitor*  Warburton^  is  not  before  the  Court. 
There  is  also  a  material  question  of  fact  for  our  consi* 
deration,  namely,  whether  the  circumstances  of  the 
case  amount  to  an  agreement  by  the  assignees  to 
employ  the  petitioners  as  solicitors  witii  Warburton^ 
And  then  again,  die  question  of  law  arises,  whether 
diis  Court  could  make  assignees  pay  the  solicitor  em** 
ployed  by  them,  when  they  have  no  funds  of  the  bank- 
rupt's estate  in  their  hands.  There  is  some  difficulty 
in  the  case,  too,  as  Warburton,  the  other  solicitor,  is  not 
before  the  Court.  We  will  therefore  consider  die 
matter,  before  we  deliver  our  judgment. 

(a)  1  Rose,  449.  (b)  1  G.  &  J.  23^ 
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1854.  Smkinb^  C.  J.  now  delivered  the  judgoieiil  of  the  1 

ggpjrtfc  Court.  (After  recai^tidating  the  fiu^ts  oi  the  caee^  a« 
■■JMitSnr  '^^'^^  ^^  ^  petitkNi^  his  Honor  proceeded  ee  fdlowe:) 
Martk  14.  The  eaoigiieet  hi  d&eir  affidaTil%  and  by  their  ooueeel^ 
denj  the  fiu:t  of  the  retainer  of  the  petitioner^  a«  their 
eolieitocB;  they  alio  deny  their  UaUlity  beyond  the  aaionnt 
of  fundi  in  their  handsi  ainounting  only  to  tt)  and 
thqr  finrtfaer  deny  the  juriedictiatt  of  the  Court  to  en« 
ferce  that  Uabilifyi  if  it  ^xiited*  Ab  to  the  retainei^ 
they  aay,  they  appointed  Wmrimttim  ea  thdr  aelieitiHri 
and  positively  deny  that  they  ever  appointed  the 
petitioners,  or  made  any  arrangement  or  agreement 
with  them,  or  in  any  way  aatboiiaed  them  to  aet  as 
d&eir  eoiieitonh  or  ever  oonnilted  them  as  to  any  pro* 
ceedings  under  the  eommiasion,  or  kt  any  manner  re* 
kdng  thereto.  Here^  then,  the  parties  are  difectly  at 
issue)  and  ytst,  perhaps  more)  as  to  the  eonolusion  to 
be  drawn  from  die  factSp  than  as  to  the  circumstaneea 
themselves.  For  the  respondents  admit,  that  an  agrees 
ment  wss  made  at  the  meeting  betweoi  the  8irilcteMa» 
jfer  •fabling  tiie  profits  under  the  oemmiBrioni  they  do 
not  deny  then*  privity  Do  and  acquiescence  in  such  an 
arrangemenli — (hey  do  not  deny  the  fiust  of  the  atlend^ 
ance  of  Ae  petitioners  aft  die  meetings,  and  of  theilf 
p^tSdtwmg  the  ftuictbns  of  solicilors  td  the  ccmnni»* 
siM,-^ey  do  not  questiim  (he  fact  of  the  advance  by 
thift  petilioBen  of  the  sum  diafged  tor  thi^expehses  of  the 
ineelhigB,--nor  do  Otey  deny  the  delivery  of  ttve  bifl  in 
dH^  joitat  naitaes,  iand  its  taxaticm  and  allowance  in 
that  fohn.  And  therefore  it  becomes  a  question,  not 
of  veracity,  but  of  construction,  whether,  under  all  the 
circumstances,  the  assignees  have  made  themsdves 
responsible  jbo  Mr*  Warburton  only,  or  to  Mr»  JVoT'^ 
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imrian  and  the  petitioners  jointly,  as  solicitors  under  1884. 
tbe  commission.  If  there  had  be^i  no  express  ap-  sxpute 
pointment  of  Mr.  Warburton,  as  their  solicitor^  fine 
mere  circumstance  of  the  soUcitorsi  who  took  out  the 
commission,  continuing  to  act  as  die  solicitors  undlsr 
it,  witii  the  privity  and  knowledge  of  the  assignees, 
would  have  been  sufficient  evidence  of  employment 
by  them  as  such.  7limv.^^(a)/  Theil  if^  having 
appointed  W&irburtan  as  their  solicitor,  he,  witii  their 
privity  and  acquiescence,  eiltered  into  the  agreement 
With  the  petitionen,  as  stated  in  tiie  petition, — and 
the  ass^nees^  knowing  of  this  agreement,  permit  the 
petitioners  to  act  as  joint  solicitors,  to  advance  thenr 
own  monies  for  the  expenses,  and  when  the  bill  is 
delivered  in  the  joint  names  of  tiie  three,  maice  nb 
objection,  except  as  to  the  amount,  and  aUow  it  to  be 
taxed  and  filed  with  the  proceedings  m  tiiat  form,-<- 
can  any  other  conclusion  be  fiurly  drawn,  than  that  the 
assignees  have  recognized  the  petitioners,  as  jointly  eni- 
ployed  with  Mr.  W^rbwiont  A  carefM  examination 
of  the  affidavits  has  satisfied  my  mind  U)^n  this  point; 
and  the  only  doubt  I  have  entertained  on  thi&  part  of 
the  case  has  been,  whether  this  Court  oiighl;  to  decide 
the  questbn,  or  leave  the  parties  to  theii^  ordinary 
remedy  at  law.  Looking,  however^  at  tbe  substantia 
merits  of  the  case,  and  seeing  that  the  assignees  dio 
not  pretend  that  they  have  paid  Mr.  Warhurtm^  or 
that  they  have  any  set-ofi*  against  him,--tiiat  Mr.  Wm*- 
burifm  does  not  deny  the  right  of  the  petitioners  td  the 
share  tiiey  claim, — and  that  the  only  substantiid  qtkes*' 
tion  raised  by  the  assignees  is,  whether  they  are  liable 
at  all  beyond  the  funds  in  hand, — I  think  it  is  due>  in 

(a)  Holt'i  N.  p.  Rep.  378,  n.  ^  1  Star.  Repi  ^78. 
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1834.        justice  to  all  parties^  that  we  should  save  them  from 
£^  parte      the  expense  of  further  litigation,  if  we. have  jurisdiction 

Without  referring  to  any  authorities^  but  regarding 
the  question  as  one  arising  in  the  bankruptcyi  between 
two  sets  of  officers  engaged  in  prosecuting  the  commis- 
sion, relative  to  the  payment  of  the  expenses  of  work- 
ing it, — I  should  have  entertained  no  doubt  of  the 
jurisdiction  of  this  Court  to  decide  it.  Two  cases 
were  cited  by  the  counsel  for  the  assignees;  an  anony- 
mous case  reported  by  Mr.  Buck  (a),  and  Ex  parte 
Haynes  (6).  The  latter  case  does  not  affect  this  ques- 
tion; because,  the  point  there  decided  was,  merely,  that 
the  petitioning  creditor,  and  not  the  solicitor,  ought  to 
be  the  party  applying  for  the  order  on  the  assignees  to 
pay  the  costs  incurred  prior  to  the  choice  of  assignees; 
whereas  the  costs,  now  in  dispute,  are  costs  subse- 
quent to  the  choice.  The  first  case,  however,  from 
Buck*&  Reports,  in  which  the  yice-ChanceUor  is  re- 
ported to  have  disclaimed  any  jurisdiction  to  compel 
the  petitioning  creditor  to  pay  the  solicitor  his  bill, 
seemed  to  demand  further  consideration;  though  that 
case  struck  me  as  being  at  variance  with  those  cases,  in 
which  the  Lord  Chancellor  had  interfered  in  favour  of 
the  messenger;  and  upon  further  consideration,  I  find  no 
principle,  upon  which  the  claim  of  the  solicitor  should 
be  referred  to  a  court  of  common  law,  which  would 
not  equally  apply  to  the  messenger's  bill.  And  yet  in 
the  cases  of  Ex  parte  Clarke  and  Cogan  (c).  Ex  parte 
Johnson  (d),  and  Ex  parte  Burwood^e),  the  claims  of 

(a)  Buck,  Rep.  475.  (b)  1  G.  &  J.  35. 

(c)  1  C.  B.  L.  17.  (d)  1  G.  &  J.  23. 

(e)  2  G.  &  J.  70. 
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the  messenger  have  been  enforced  by  orders  in  bank-  18S4. 
ruptcy;  and  in  the  case  of  Ex  parte  Hartop{a),  Lord  ETuirto 
Eldan  illustrates  the  power  of  the  Court  to  interfere  i^J^JSler. 
on  behalf  of  the  messengerj  by  what  he  seems  to  con* 
aider  its  unquestionable  jurisdiction  in  behalf  of  the 
solicitor.  '*  The  petitioning  creditor/'  he  says,  '*  is 
liable  to  the  solidtor  for  the  expenses  of  conducting 
the  commission  up  to  tiie  choice  of  assignees ;  and 
although  the  solicitor  may  maintain  an  acticm  against 
him  for  his  bill  of  costs,  yet  this  Court  would  not  hesi- 
tate, upon  petition,  to  make  an  order  upon  him  for  the 
pajrment  of  it/'  And  the  learned  judge,  who  is  re- 
ported to  have  decided  the  contrary  in  the  case  in  Mr. 
Buck's  Reports  before  alluded  to,  would  at  once,  in 
the  case  of  Ex  parte  Haynei  (a),  have  dismissed  the 
petition,  if  he  entertained  the  opinion  attributed  to  him 
in  the  first  case.  I  cannot,  therefore,  consider  the 
authority  of  that  case,  so  imperfectiy  reported,  suffi- 
cient to  outweigh  the  other  cases ;  which,  though  not 
so  directly  in  point,  all  strongly  lead  to  an  opposite 
conclusion. 

But  the  respondents  say,  they  are  only  liable  to  the 
amount  of  assets  in  their  hands;  which,  as  they  allege, 
do  not  exceed  6/.  But  in  this,  I  think,  they  are 
equally  unsupported  by  principle  and  precedent.  The 
claim  of  the  solicitor  does  not  depend  upon  the  contin- 
gency of  the  assignees  procuring  funds  from  tiie  bank- 
rupt's estate ;  but,  like  that  of  the  messenger,  rests 
upon  their  employment  by  the  assignees;  and  both  at 
law,  and  in  bankruptcy,  their  liability  to  the  messenger 
has  been  decided  to  be  wholly  independent  of  the  state 
of  the  fiinds;    and  the  principle  of  those  decisions 

(a)  1  Roie,  460.  (h)  Suj^. 
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1S84.       applies  wHh  equal  force  to  solicitors.   It  is  enough,  upon 
jlsp^fto      ^^  point,  to  refer  to  the  cases  of  Tarn  r,  Hej^i  (a), 
^gSii^^l^    Sort  V.  Bigg9  (i),  JSx  parte  Hariop  (c),  and  Ex  parte 
Joknstm  (d).    Being  satisfied  therefore  upon  the  fkcts, 
Ibat  there  was  enough  to  constitute  a  joint  employment 
(tf  the  thi^  as  solicitors  under  the  commission, — 
tfcal  the  assignees  are  liable  to  pay  the  amount  of  their 
bill  of'  costs,  whether  they  have  funds  in  thehr  hands, 
or  not, — and  that  this  Court  has  jurisdiction  to  enforce 
the  payment,  upon' petition ;-r-and  further,  that  it  is 
mercy  to  aU  parties  to  exercise  that  jurisdiction  on 
this  eccasioni-r>we  are  of  opinion,  that  the  petitioners 
ought  to  take  an  order  declaring  them  and  Mr.  War^ 
tmrien  to  have  been  jointly  employed  by  the  assignees, 
as  solicitors  under  the  commission;  and  that  there  is 
due  to  them,  as  solicitors,  the  sum  of  67/.  19«.  7c{.;  (or, 
if  it  is  wished,  let  it  be  referred  to  Mr.  Oregg  to  ascer- 
tain the  amount,)  and  directing  the  assignees  to  pay 
the  amount  to  the  joint  order  of  the  petitioners  and 
Mr.  Warburion ;  and,  if  they  cannot  agree,  then  let 
them  pay  the  money  into  Court ;  with  liberty  for  either 
party  to  apply. 

Mr.  AnderdaUj  for  the  assignees,  having  declared 
the  intention  of  bis  clients  forthwith  to  comply  with 
the  order  of  the  Court,  without  further  taxation, 

The  Order  was  made  for  the  payment  as  above; 
and  if  no  demand  fbr  the  payment  was  made 
before  the  first  day  of  term,  then  the  money 
was  directed  to  be  paid  into  Court. 

(a)  Holt,  378,  n. ;  1  Star.  278.  (6)  Holt,  245. 

(c)  9  Vei.  109.  (d)  1  G.  &  J.  33. 
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Ex  parte  JouRDAiN. — In  the  matter  of  Swainson.        « 

Southam^tim 

This  was  the  petition  of  a  creditor  for  re-taxation  of     ifArcfts/ 
the  solicitor's  bUl  up  to  the  choice  of  assignees^  which  |^*!!v*^  J^ 
had  been  allowed  by  the  Commissioners,  and  paid  by  V  CN^ 

,  ,  '  r  J  nonerg,  and 

the  assignees  to  the  solicitor,  and  also  for  taxation  of  P^^  i>y  Mffo 

ne^t  orderea  to 

bis  bin  for  costs  subsequently  incurred.  The  first  bill  be  uxed,  where 
having  been  paid,  the  objectionable  items  were  set  forth  items  pomtect 
in  the  petition.  The  bankrupt  was  a  trader  in  London ; 
and  yet  the  solicitor  issued  a  fiat  against  him  directed  to 
Commissioners  at  Manchester,  under  the  pretence  that 
it  would  be  more  conveniently  executed  at  the  latter 
place;  notwithstanding  the  debts  proved  by  the  London 
creditors  under  the  fiat  amounted  to  10,000/.,  and  those 
proved  by  the  Manchester  creditors  were  only  2000L 
The  solicitor  had  also,  besides  charging  one  pound  for 
every  meeting,  made  other  charges  for  preparing  the 
depositions,  and  for  every  thing  else  that  was  done  at 
each  of  the  meetings. 

Mr.  Swansion^  and  Mr.  Sharpe^  in  support  of  the 
petition,  relied  on  the  objectionable  items  as  a  suflicient 
ground  for  the  re-taxation  of  the  first  bill,  and  on  the 
provision  contained  in  the  statute  (a)  for  the  taxation  of 
the  costs  incurred  subsequently  to  the  choice  of  as- 
signees. 

Mr.  Montagu  appeared  fqr  the  r^popdents. 

The  Court  miide  the  common  orderi  thi^t  it  8hQ^ld 
be  ref^iTed  to  the  regiatriur  tq  review  the  tftxatiop,  aad 
thut  the  costs  of  the  petition  should  abide  the  event* 

(«)  6  Om  4.  c.  16. 1. 14, 
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Ex  parte  William  Patrick  and  Thomas  Geddes* 

Westmintter,  In  the  matter  of  Carsten  Holthouse. 

AprU  18  &  19. 

A  customer  ap-    1  HIS  was  a  petition  by  assignees  to  expunge  a  proof, 

plied  to  his 

bankers  to  lend  on  the  ground  of  the  debt  being  tainted  with  usury, — or 
five  per  ceau,  that  an  issue  might  be  directed,  if  the  Court  entertained 
tosken  agreed  *ny  doubt  upon  the  facts,  which  were  as  foOow : — 
^^bedtlie  ^  January  1826,  the  bankrupt,  bemg  in  want  of 
btokers,  what  money,  applied  to  his  bankers,  Ladbroke  &  Co.,  to 
eipected  to  keep  advance  him  4000/.,  stating  that  he  could  deposit  a 

with  them;  »  o  ^  r 

they  an-  policy  of  assurance  for  4000/.  upon  his  life  with  them, 

Kwend,  he  coald 

not  ke«>  less      as  a  security.    The  bankers  consented  to  make  him 

than  1000/. ; 

upon  which  the  the  advance  ;  and  after  the  loan  was  agreed  upon,  the 

customer  said^  .  ••t^  i«i  i^i 

*'  Veiy  well,  bankrupt  inquired  of  one  of  the  partners,  what  balance 
it  to^."  *^*  A^y  expected  he  should  keep  with  them?  who  replied, 
^^nto?and  ^^^^  ^^^  bankrupt  could  not  keep  less  than  1000/. ;  and 
^SdSr*'  *®  bankrupt  said  "very  well,"  and  that  they  might 
house  in  one      leave  it  to  him.  The  bankrupt  stated,  on  his  examination 

year  vanous  *  ' 

sums  amount-     before  the  Commissioner,  that  if  he  had  not  borrowed 

ingto 

108,0001. :—     that  sum  from  the  bankers,  he  would  not  have  made 

Held  that,  under 

these  circum-      any  such  inquiry  or  arrangement.  But  it  did  not  appear, 

stances,  die  loan 

wasnotusu*      that  the  bankers  either  directly  told  him,  or  indirectly 

gave  him  to  understand,  that  they  would  not  lend  the 
4O0O/.,  unless  he  would  agree  to  leave  an  average 
balance  of  1000/.  in  their  hands ;  but,  on  the  contrary, 
the  bankrupt  expressly  stated  in  his  examination,  that 
it  was  not  until  after  they  had  agreed  to  lend  the 
4000/.  on  the  security  offered,  that  anything  was  ever 
said  on  the  subject  of  what  would  be  a  proper  balance. 
From  the  period  of  the  loan,  until  the  time  of  HoU- 
house^s  bankruptcy,  which  occurred  on  the  S8th  Fe- 
bruary 18S3}  his  account  with  Ladbroke  &  Co.  amounted 
to  very  large  sums.    In  1825  it  was  66,606/.,  and  went 
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on  gradually  increasing  lentil  1832,  in  which  year  it  was  lSd4. 
108,874^.  The  bankrupt,  by  a  plan  of  his  own,  which  ETparte 
he  did  not  explain  or  even  communicate  to  the  bankers.       Patbick 

^  and  aoother. 

ascertained  annually  what  he  thought  would  be  a  com- 
pensation to  them  for  the  diminution  of  profit  arising 
from  his  not  adhering  to  the  understanding  about  the 
average  balance,  and  sent  them  a  check  for  the  amount, 
accompanied  with  the  following  note :  **  Mr.  Holt- 
house's  compliments  to  Messrs.  Ladbroke  &  Co.,  and 
has  inclosed  a  check  for  the  difference  of  interest  on 
balance."  The  bankrupt,  in  his  examination  before 
the  Commissioner,  explained  his  plan  in  these  words : 
"  I  made  out  a  weekly  account  of  the  balance  in  my 
bankers'  hands  every  Tuesday,  after  I  had  paid  in  my 
week*s  collection,  and  by  dividing  the  aggregate  by  52, 
I  got  at  the  presumed  average  balance  for  the  year ; 
and  on  the  difference  between  that  average  balance  and 
lOOOZ.,  I  calculated  interest  at  five  per  cent.,  and  sent 
the  check  for  that  amount." 

The  Commissioner  was  of  opinion,  that  the  transac- 
tion did  not  amount  to  usury,  and  therefore  admitted 
Ladbroke  &  Co.  to  prove  for  the  sum  of  3447/.  6s,  4e/. 
the  amount  of  the  balance  owing  to  them  from  the 
bankrupt. 

Mr.  Montagu,  who  with  Mr.  /.  Russell  and  Mr. 
Wright  appeared  for  the  respondents,  took  a  pre- 
liminary objection  to  the  jurisdiction  of  the  Court  to 
hear  this  petition,  inasmuch  as  the  Commissioner  had 
decided  upon  a  mere  question  of  fact,  which  was  not 
the  subject  of  appeal ;  and  he  referred  to  what  the 
Lord  Chancellor  said  in  the  case  o{  Ex  parte  Turner  {a), 
and  to  the  31st  section  of  the  Bankruptcy  Court  Act  (&), 

(a)  I  Mont.  &  A.  267.  (fr)  1  &  2  WiU,  4.  c,  56. 

VOL.  III.  X  X 
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1834.  which  limits  the  right  of  appeal  from  the  decision  of 
S  ~  the  Commissioner,  to  **any  point  of  law,  or  matter  of 
Patrioc       equity,  or  the  refusal  or  admission  of  evidence  in  the 

and  another.        ^      *' 

case  of  any  disputed  debt." 

Mr.  Marshall,  who  appeared  for  the  official  assignee, 
said,  that  in  Ex  parte  Turner  the  point,  as  to  the  want 
of  jurisdiction  of  the  Court  of  Review,  was  merely  sug- 
gested by  counsel  in  argument,  and  was  not  expressly 
decided  by  the  Lord  Chancellor,  whose  judgment  was 
confined  to  his  own  want  of  jurisdiction. 

Erskine,  C.  J. — There  being  no  words  to  exclude 
the  jurisdiction  of  this  Court  contained  in  the   31st 
section  of  the  statute  that  has  been  referred  to,  we  must 
look  back  to  the  wording  of  the  previous  section,  the 
30th,  in  order  to  discover  the  real  meaning  of  the  31st. 
Now,  the  30th  section  of  the  act  provides,  that  any  one 
of  the  Commissioners  may  ''adjourn  the  examination  of 
any  bankrupt  or  other  person  to  be  taken  either  before 
a  Sub-division  Court,  or  the  Court  of  Review," — with- 
out confining  the  jurisdiction  of  this  Court  to  any  point 
.  of  law  or  matter  of  equity,  or  the  refusal  or  admission 
of  evidence.    If  the  legislature,  therefore,  had  deter- 
mined by  the  30th  section  not  so  to  limit  the  jurisdiction 
of  this  Court  on  an  appeal  from  a  single  Commissioner, 
our  jurbdiction  m  this  respect  is  certainly  not  taken 
away  by  any  language  used  in  the  31st  section. 

Sir  J.  Cross. — The  counsel  for  the  respondents  in- 
terposes a  dictum  of  the  Lord  Chancellor,  which,  when 
referred  to,  has  no  bearing  whatever  on  the  objection. 
Nor  does  the  wording  of  the  31st  or  30th  sections  of 
the  act  appear  to  me  to  afford  any  grounds  for  it 
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Sir  G.  Rose. — Unless  there  are  specific  words  of       18d4. 
exclusion  in  the  act  to  oust  the  jurisdiction  of  this  Court,       ETnirte 
the  Court  has  precisely  the  same  jurisdiction,  which  the    n^d  mother. 
Great  Seal  possessed  over  the  Commissioners  before  the 
passing  of  the  act. 

Mr.  Swanston,  and  Mr.  Purvis,  in  support  of  the 
petition.  The  question  in  this  case  is  entirely  a  matter 
of  fact,  namely,  whether  it  was  stipulated  by  Ladbroke 
&  Co.,  in  the  treaty  with  the  bankrupt  for  the  loan  to 
him  of  the  4000/.,  that  they  were  to  receive  more  than 
five  per  cent,  interest  on  that  sum.  Now,  the  bankrupt 
in  his  examination  before  the  Commissioner  expressly 
swears,  that  he  would  not  have  made  any  such  arrange- 
ment with  Lckdbroke  &  Co.,  as  that  of  keeping  a  balance 
of  lOOOZ.  constantly  in  their  hands,  if  he  had  not  bor- 
rowed of  them  the  sum  of  4000/.  The  subject  of  the 
negotiation  of  the  bankrupt  with  Ladbroke  &  Co.  was 
not  as  to  the  continuation  of  the  relation  between  them 
of  banker  and  customer, — not  whether  the  banking 
account  between  the  parties  should  be  continued, — but 
whether  they  would  consent  to  grant  the  bankrupt  a 
loan  of  money.  Mr.  Gillman,  one  of  the  partners  in 
the  house  of  Ladbroke  &  Co.,  acknowledges  that  at  the 
time  of  the  negotiation  for  the  loan,  he  had  some  con- 
versation with  the  bankrupt,  to  tiie  effect  that  it  would 
not  be  worth  while  (a)  for  himself  and  his  partners, 
unless  the  bankrupt  kept  with  them  an  average  balance 

(a)  Mr.  Gillman,  however,  io  a  subaequeot  affidavit  stated,  that  by  this 
expression  he  did  not  mean  that  a  loan  at  the  full  legal  interest  of  five  per 
oenl.»  or  that  the  loan  in  question  would  not  be  worth  while  for  himself  and 
his  partners ;  bat  that  by  the  word  "  it"  he  meant  that  the  banking  account 
generally  of  the  bankrupt  would  not  be  worth  their  while,  if  an  average 
btknoe  of  1000<.  was  not  kept  on  such  account. 

xx2 
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1834.  of  lOOO;.  In  Carstairs  r.  Stein,  and  all  that  class  of 
£jpj^rte  cases^  the  question  has  always  been,  whether  the  charge 
and^^oUier.  ^^'  Commission  was  band  fide  referable  to  the  trouble 
of  the  banker,  or  agent,  in  transacting  the  business  of 
the  party  to  whom  the  money  has  been  advanced.  But 
the  excess  of  legal  interest  bargained  for  in  this  case, 
could  have  no  such  reference.  It  was  nothing  more, 
nor  less,  than  a  stipulation  by  the  bankers,  that  for  an 
advance  of  SOOO/.,  they  should  receive  interest  as  on  a 
loan  of  4000/. 

Mr.  MarshcM,  on  behalf  of  the  official  assignee,  was 
then  proceeding  to  address  the  Court;  but 

The  Court  said,  that  the  official  assignee  was  nei- 
ther a  petitioner,  nor  a  respondent,  and  therefore  could 
not  be  heard  on  the  merits  of  this  petition. 

Mr.  Montagu,  Mr.  /•  Russell,  and  Mr.  Wright,  for 
the  respondents,  were  stopped  by  the  Court. 

Erskine,  C.J. — I  am  of  opinion,  that  the  Conmiis- 
sioner  has  in  this  case  come  to  a  right  conclusion.  If 
it  had  been  clearly  shown,  that  the  real  intent  of  the 
parties  to  this  loan  was,  that  more  than  5/.  per  cent, 
interest  should  be  paid  on  the  amount  of  the  money 
agreed  to  be  advanced^  the  Court  would  not  have  al- 
lowed the  consequences  of  an  usurious  contract  to  be 
evaded  by  any  pretence  or  device,  that  might  have  been 
set  up  to  prevent  those  consequences  attaching,  serious 
as  they  are,  to  the  lender  of  the  money.  But  it  appears 
to  me,  that  the  assignees  in  this  case  have  not  made 
out  even  a  colourable  argument,  that  the  bankers  stipu- 
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lated  for  the  receipt  of  more  than  legal  interest,  on  the  1834. 
loan  in  question.  When  the  bankrupt  applied  to  them  ^^puta 
to  make  him  an  advance  of  4000^.,  they  agreed  to  do  ^nd^^'Ser. 
80,  without  any  condition  being  attached  to  the  loan,  or 
any  express  stipulation  as  to  his  keeping  a  balance  of 
1000/.  in  their  hands.  The  bankers  say  to  him, ''  the 
least  you  can  do  is  to  leave  a  balance  of  1000/.  in  our 
hands;"  and  the  question  is,  whether  this  arrang^nent 
had  reference  to  the  trouble  of  managing  the  banking 
transactions,  or  whether  it  formed  part  of  the  consi* 
deration  for  the  loan,  and  thus  became  a  cloak  for 
usury.  Now,  GiUman  states  expressly  in  his  affidavit, 
that  when  he  said  it  was  not  worth  their  while,  unless 
the  bankrupt  kept  with  them  an  average  balance  of 
1000/.,  this  expression  applied  to  the  banking  account, 
and  not  to  the  loan.  It  appears,  that  the  bankrupt,  not 
having  kept  this  balance  in  the  bankers'  hands,  pur- 
suant to  the  expectation  he  hdd  out  to  them,  sent  them 
yearly  a  check  for  the  difference  of  the  interest  on  the 
balance.  But  these  were  voluntary  payments,  made 
by  him  as  a  present  or  compensation  to  the  bankers,  for 
keeping  so  small  a  balance  with  them.  As  to  granting 
an  issue,  we  must  recollect,  that  the  parties  applying 
for  it  are  the  assignees,  and  that  the  costs  of  the  trial 
would  have  to  be  paid  out  of  the  estate;  and  therefore 
unless  it  was  clearly  for  the  advantage  of  the  estate, 
the  Court  would  not  think  of  granting  an  issue.  But 
the  facts  are  really  so  plain  in  this  case,  that  an  issue  is 
quite  an  unnecessary  proceeding. 

Sir  J.  Cross. — If  there  had  been  no  relation  between 
these,  parties  but  that  of  borrower  and  lender,  and  if 
nothing  had  passed  between  them  but  a  mere  loan  of 
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1 834.  money  from  one  to  the  other^  then  it  might  have  been 
£x  parte  diflBcult  to  say,  that  the  transaction  in  question  was  not 
and^ano^er.  usurious.  For  most  unquestionably^  if  a  party  borrow 
4000/.,  agreeing  to  pay  5/.  per  cent,  interest  for  the 
whole  of  that  sum,  and  it  is  stipulated  by  the  lender, 
that  only  8000/.  shall  be  actually  advanced,  and  that 
the  remaining  1000/.  shall  be  left  in  his  hands,  this 
transaction,  standing  alone,  would  amount  to  usury* 
But  in  the  present  case,  it  appears  to  roe,  that  the 
object  of  keeping  always  a  balance  of  1000/.  in  the 
hands  of  the  bankers,  was,  to  compensate  them  for 
their  trouble  in  keeping  the  banking  account.  It  is 
stated  in  evidence,  that  in  one  year  the  bankrupt  paid 
in  and  drew  for  no  less  a  sum  than  108,000/.  Are  the 
bankers  then  to  receive  no  remuneration  for  keeping 
so  troublesome  an  account  ?  Why,  if  the  bankrupt  had 
kept  the  whole  of  the  balance  of  1000/.  in  the  bankers* 
hands,  the  interest  would  not  have  amounted  to  a  com* 
pensation  of  one  shilling  per  cent,  for  their  trouble. 
And  we  have  often  heard,  that  2s,  6d.  per  cent,  has 
been  held  a  reasonable  allowance  to  bankers  for  trouble 
and  commission.  The  bankrupt,  however,  did  not 
keep  this  balance  of  1000/.  in  his  bankers*  hands,  and 
voluntarily  sent  them  a  check  at  the  end  of  each  year 
for  the  difference  of  the  interest  upon  the  balance* 
But  this  was  intended  as  a  bonus,  or  present,  to  make 
up  for  withdrawing  a  part  of  the  balance  of  1000/.  I 
am  therefore  of  opinion,  that  the  whole  transaction  was 
bona  fide,  and  free  from  any  shift  or  device  for  usury* 

Sir  G.  Rose. — I  am  disposed  to  agree  with  my  learned 
colleagues,  that  the  Commissioner  has  in  this  case,  under 
all  the  circumstances,  arrived  at  a  proper  and  a  just 
conclusion.    It  must  not  be  taken  for  granted,  how- 
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ever^  that  because  tbe  relation  of  banker  and  customer        1834. 


exists  between  two  parties,  an  agreement  to  make  an       ^^  ^^ 
undue  allowance  for  the  loan  of  money,  would  not    j^^^Jier 
amount  to  tbe  offence  of  usury.     My  opinion  is  formed, 
not  on  the  ground  of  this  being  a  transaction  between 
banker  and  customer,  but  from  the  peculiar  circum- 
stances of  this  particular  case. 

Mr.  Marshall  then  asked  for  the  costs  of  the  ap- 
pearance of  the  official  assignee,  as  it  was  by  the 
direction  of  the  Commissioner,  that  he  had  instructed 
counsel  to  appear  upon  this  petition. 

The  Court  said,  that  official  assignees  had,  gene- 
rally speaking,  no  business  to  appear  on  petitions  of 
this  description,  but  that  if  the  Commissioner  would 
certify  to  the  Court,  that  he  had  actually  directed  the 
official  assignee  to  appear  on  this  occasion,  he  may  in 
that  case  have  his  costs  out  of  the  estate. 

Sir  G.  Rose. — With  reference  to  the  case  that  was  April  19. 
heard  before  us  yesterday,  involving  a  question  of 
usury,  I  think  it  right  to  mention,  that  the  case  of  Ex 
parte  Walker^  in  the  matter  of  Petrie  (a),  which  was 
decided  by  Lord  Eldony  was  very  similar  in  its  circum- 
stances to  the  present,  and  the  transaction  was  there 
held  to  amount  to  usury.  In  that  case  the  bankrupt 
applied  to  Noel,  Templar,  &  Co.,  as  bankers,  to  make 
him  and  his  partners  occasional  advances,  engaging 
that  the  bankers  should  never  be  at  any  time  in 
advance  for  them  above  3000/.,  and  that  as  long  as  they 
should  be. in  advance,  the  bankrupt  and  his  partners 
would  keep  a  balance  of  500/.  at  least  in  the  bankers*^ 

(a)  Mont.  Year  Bool  for  1810. 
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1834.  hands.  Lord  Eldon,  in  delivering  his  judgment,  said; 
Ex  parte  '*  whatever  might  be  the  custom  of  bankers,  when  no 
Z'^.r.  ag-^ent  was  made,  he.,  was  an  express  agreement 
which  was  the  foundation  of  their  dealings ;  this  agree- 
ment is  usurious."  Now  if,  in  the  present  case,  it  had 
been  an  ingredient  in  the  contract  for  the  loan  of  the 
4000/.,  that  a  balance  of  1000/.  was  to  be  always  kept 
with  the  bankers,  there  could  be  then  no  doubt  that 
the  contract  would  have  been  usurious.  It  is  certainly 
a  very  nice  question,  and  the  circumstances  approach 
so  near  to  those  of  Ex  parte  Walker,  as  to  border  on 
the  very  verge  of  usury.  And  if  the  Commissioner  had 
found  them  too  difficult  to  get  over,  and  had  decided 
the  transaction  to  be  usury,  I  confess  that  I,  for  one, 
should  not  have  been  dissatisfied  with  his  decision. 
But  as  it  was  entirely  a  question  of  fact,  and  the  Com- 
missioner had  all  the  facts  before  him,  and  after  giving 
the  case  great  consideration,  has  pronounced  that  the 
dealing  between  these  parties  was  not  usurious,  I  am 
not  disposed  to  disagree  with  him  in  the  conclusion  he 
has  come  to  in  this  matter. 

Erskine,  C.  J. — My  opinion  was  founded  on  this, — 
that  the  keeping  a  balance  of  1000/.  in  the  bankers' 
hands  formed  no  part  of  the  contract  for  the  loan,  but 
was  a  voluntary  agreement  made  afterwards  by  the 
bankrupt;  and  that  the  arrangement  was  made  with 
reference  to  the  banking  account  between  the  parties, 
and  not  to  the  loan. 

Petition  dismissed.     The  costs  of  all  parties 
to  be  paid  out  of  the  estate  (a), 

(a)  A  similar  point  arose  before  Mr.  Commissioner  Etfom,  in  the  matter 
of  Smith,  on  the  7th  and  12th  July  1834.  Mr.  SoUmunuon,  a  bill-broker, 
applied  to  prove  on  several  bills  which  he  had  received  from  the  bankrupt  to 
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get  difloouftted,  and  for  which  he  gave  the  benknipt  only  ptrt  of  the  value 
when  they  were  left,  retainiog  the  remainder  for  several  days,  but  charging 
discount  on  the  whole,  as  well  as  a  commission  of  lOi .  per  cent, — Mr.  /• 
SmmuU,  for  tiie  assignees,  contended  that  this  was  usury. — Mr.  £.  ChiUffy 
for  the  proof,  referred  to  £b  parte  Gwyn,  2  Dea.  &  Chit.  12,  and  Ex  parte 
Go$$,  id.  241,  as  to  the  charge  for  commission  ; — and  as  to  the  other  point, 
he  uiiged  that  as  there  was  no  previous  agreement  that  any  balance  should 
be  left  in  the  broker's  hands,  and  it  was  the  usual  mode  of  doing  business, 
and  was  a  matter  of  mutual  convenience,  the  transaction  was  not  usury .-» 
Mr.  Commissioner  Evans  admitted  the  proof. 


1834. 

Ex  parte 

Patrick 

and  another. 


Ex  parte  Giles  Ladd. — In  the  matter  of  Gborge 

Rtland. 
Ex  parte  Thomas  Mole. — In  the  same  matter.  Southampton 

BviUUngs, 
fY%  March  3. 

1  HE  first  of  these  petitions  came  on  by  way  of  further  xhe  bankrupt 
directionsi  in  pursuance  of  an  Order  made  by  this  Court  JfJ^^'a  iea»*^ 
on  the  27th  January  1834,  on  the  hearing  of  a  former  ^^  fora^'^Jm 
petition,  whereby  it  was  ordered,  that  the  assignee  5f^f*^|!S^ 
of  the  estate  of  the  bankrupt  should,  within  a  month  agreed  to  erect 

at  his  own  ex- 

from  the  date  of  the  Order,  elect  whether  he  would  pepse  certain 

buildings,  upon 

adopt  a  certain  agreement  made  between  the  petitioner  the  bankrupt 

paying,  as  an 

and  the  bankrupt,  for  granting  a  lease  to  the  bankrupt  additional  rent, 
of  a  certain  manufactory  at  Birmingham ;  and  that  the  cent,  upon'the 
assignee  should  be  at  liberty  to  present  in  the  mean-  ^d*^.^The 
time  such  petition  as  he  should  be  advised,  to  be  Sif^f^^X 
brought  on  for  hearing  with  the  petition  for  further  "^^^^/  ^ 

directions.  bankrupt,  on 

the  verbal  as- 

The  second  of  the  petitions  above  mentioned  was  suranceofthe 

landlord,  that 

accordingly  presented  by  the  assignee,  stating  that  the  the  bankrupt 

might  deduct 

assignee  had  elected  not  to  adopt  the  agreement,  and  the  amount  ex- 
praying  for  a  reference  to  ascertain  what  sum  has  been  renu  The  as- 
signees elected 
not  to  adopt  the  agreement  for  the  lease,  but  refused  to  deliver  op  noisession  to  the  landlord, 
unless  he  allowed  them  the  sum  which  the  bankrupt  had  expended  on  the  buildings.  Held, 
that  as  both  the  written  and  verbal  agreement  between  the  landlord  and  the  bankrupt  con- 
emplated  a  continuance  of  the  tenancy,  which  the  assignees  had  themselves  repudiaited,  they 
had  no  lien  on  the  premises  for  the  money  expended  by  the  bankrupt. 


Mohu. 
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1834*  expended  by  the  bankrupt  in  the  erection  of  certain 
£z  parte  sheds  and  buQdings  on  the  premises  mentioned  in  the 
Ex  Mrta  agreementi — that,  after  deducting  the  amount  of  the 
rent  due  to  Ladd  at  the  issuing  of  the  fiat^  he  might  be 
ordered  to  pay  the  balance  to  the  assignee, — and  that, 
until  he  made  such  payment,  he  might  be  restrained 
from  entering  upon  the  property,  or  taking  any  pro- 
ceedings for  the  purpose  of  taking  possession  of  it. 

The  facts  of  the  case  were  these : — On  the  7th  No- 
vember 1832,  Ladd  and  the  bankrupt  entered  into  an 
agreement  in  writing,  by  which  Ladd  agreed  to  let,  and 
the  bankrupt  to  take,  the  premises  in  question  from 
Midsummer  day  then  last,  at  the  rent  of  60/.,  in  which 
agreement  was  the  following  clause: — 

**  And  the  said  Giles  Ladd  doth  hereby  agree  with 
the  said  George  Ryland,  to  grant  and  execute  to  him, 
at  his  request  and  expense,  a  lease  of  the  said  premises 
for  any  term  not  exceeding  fourteen  years,  upon  the 
conditions  above  mentioned.  And  also  to  build,  at  the 
expense  of  the  said  Giles  Ladd,  upon  the  said  premises, 
any  additional  shops  he  the  said  George  Ryland  may 
require,  upon  his  paying  to  the  said  GUes  Ladd,  as  an 
additional  rent,  the  sum  of  7/.  10«.  per  cent,  upon  the 
amount  to  be  expended  by  him  in  building  such  shops, 
which  it  is  hereby  agreed  shall  not  exceed  the  sum  of 
500r 

In  pursuance  of  this  agreement,  the  bankrupt  entered 
into  possession  of  the  manufactory,  and  in  February 
1833  applied  to  Ladd  to  erect  certain  sheds  and 
buildings  for  his  workmen ;  but  Ladd  requested  the 
bankrupt  to  erect  them,  saying  that  he  might  deduct 
the  amount  expended  from  the  rent.  The  bankrupt 
accordingly  erected  these  buildings  at  an  expense,  as 
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he  alleged^  of  1002.  ISs.,  which  was  a  less  sum  than        1834. 
Ladd  had  agreed  to  expend  in  the  erection  of  them.       ETpute 
The  assignees  had  applied  to  Ladd  for  re-payment  of      ^^^^ 
this  sum,  which  he  refused,  on  the  ground  that  the       ^^^' 
buildings  were  not  worth  more  than  SOL,  and  that  no 
formal  lease  had  yet  been  executed  of  the  property* 

It  was  stated  by  Ladd,  in  his  affidavit,  that  the  pre- 
mises which  he  agreed  to  let  the  bankrupt  were  built 
expressly  for  the  purpose  of  manufacturing  pearl  ash, 
and  that  the  shopping  erected  by  the  bankrupt  was 
built  for  the  convenience  of  the  bankrupt  in  his  own  trade 
of  a  fire-iron  manufacturer.  That  after  the  erection  of 
such  shopping,  an  arrear  of  rent  was  due  to  Ladd,  and 
upon  his  expressing  his  dissatisfaction  at  not  receiving 
his  rent,  the  bankrupt  presented  him  with  the  bill  for 
erecting  the  shopping,  amounting  to  100/. ;  that  Ladd, 
immediately  he  saw  the  amount,  exclaimed,  it  was  an 
imposition ;  upon  which  the  bankrupt  said,  **  I  was 
ashamed  to  show  it  to  you,  I  thought  it  was  too  much ; 
but  I  supi>08e  the  builder  is  trying  to  get  something 
out  of  me,  as  he  has  lost  so  much  by  my  brother.** 

Ladd  therefore  now  prayed,  on  the  petition  for  fur- 
ther directions,  that  the  assignee  might  be  ordered  to 
give  up  the  possession  of  the  property,  and  also  to  pay 
the  costs  of  these  several  petitions. 

Mr.  £.  Chitty,  in  support  of  the  petition  for  further 
directions,  referred  to  the  75th  section  of  the  6  Geo.  4. 
c.  16.,  which  provides,  that  where  any  bankrupt  is 
entitled  to  any  lease,  or  agreement  for  a  lease,  if  the 
assignees  shall  not  (upon  being  thereto  required)  elect 
whether  they  will  accept  or  decline  such  lease  or  agree- 
ment for  a  lease,  the  lessor  or  person  so  agreeing  shall 
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1834.  be  entitled  to  apply  by  petition  to  the  Lord  Chancellor, 
j^^j^  who  may  order  them  so  to  elect,  and  to  deliver  up  such 
EV'irte  ^®*^  ^  agreement,  in  case  they  shall  decline  the  same. 
Mole.  ^md  the  possession  of  the  premises,  or  may  make  such 
other  order  therein  as  he  shall  think  fit.  In  Ex  parte 
Luc€u  (a),  this  Court  decided,  that  it  had  no  jurisdiction 
to  enforce  the  specific  performance  of  an  agreement  for 
a  lease ;  and  that  it  could  go  no  further,  than  call  on  the 
assignees  to  say  whether  they  accepted  or  rejected  the 
property, — and  if  they  rejected  it,  to  order  them  to 
deliver  up  the  possession  of  it  to  the  landlord.  [ErMne, 
C.  J.  As  the  assignees  have  already  elected,  the  ques- 
tion o^ftainly  is,  whether  they  are  not  now  bound  to 
deliver  up  possessicm  of  the  premises.]  [Sir  J,  Cross. 
The  assignees,  undoubtedly,  cannot  insist  upon  the 
lights  of  the  bankrupt,  and  abandon  his  duties.]  The 
provision  of  the  statute  is  more  remedial  to  the  bank- 
rupt, than  to  the  landlord ;  for  the  bankrupt  is  exonerated 
from  all  future  liability  for  rent  after  the  date  of  the 
commission,  while  (he  landlord  loses  his  rent  and  his 
tenant ;  and,  in  this  case,  there  is  now  a  whole  year's 
rent  due  to  the  landlord.  The  assignees  must  accept 
or  reject  the  property,  with  all  its  advantages  or  dis- 
advantages, and  after  rejecting  it  have  no  possible 
claim  against  the  landlord.  By  the  agreement  between 
the  parties,  the  landlord  was  to  have  an  additional 
allowance  of  seven  and  a  half  per  cent,  in  addition  to 
the  rent,  if  he  had  erected  the  buildings ;  and  therefore 
the  most  the  tenant  could  claim  for  erecting  these 
buildings,  instead  of  the  landlord,  would  have  been  a 
similar  allowance  in  deduction  from  the  rent,  in  case  the 

(a)  Ante,  p.  144 ;  1  Mont.  &  A.  93 ;  and  aee  BxjMrte  Bright,  2  G.  &  J. 
79 ;  £x  parte  Warwick,  Buck,  326 ;  Ex  parte  Clunes,  I  Madd.  76. 
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tenancy  had  continued*    But  the  assignees  in  this  case        lS34f. 
daim  a  lien  on  the  buildings^  for  the  whole  amount  of      cTpute 
the  100/.  expended  by  the  bankrupt     There  is  no      ^^ 
authority  whatever  for  such  a  demand.    No  tenant  can        Molb. 
hold  over  the  premises  after  the  expiration  of  his  tenui 
because  he  has  a  claim  against  his  landlord ;  and  here 
the  term  is  already  determined  by  the  act  of  the  tenant 
himself,  or  rather  of  the  assignees,  who  stand  in  his 
place.    If  the  assignees  have  any  claim  against  the 
landlord,  their  only  remedy  is  by  an  action  at  law  upon 
the  agreement,  and  not  by  any  lien  on  the  property,  in 
which  they  have  disclaimed  all  interest. 

Mr.  Archbold,  for  the  assignees.     The  bankrupt 
applied  to  his  landlord  to  lay  out  money  to  the  extent 
of  1002.  in  erecting  these  buildings,  and  it  was  his  duty 
to  do  so,  pursuant  to  the  terms  of  the  agreement. 
Instead  of  this,  he  gets  the  bankrupt  to  do  it  for  him, 
and  now  wants  to  take  all  the  benefit  of  these  improve- 
ments, without  making  any  compensation  for  them.    If 
iMdd  had  laid  out  all  the  money  he  was  bound  to  do 
in  erecting  these  buildings,  the  property  so  improved 
would  not  have  been  abandoned  by  the  assignees,  but 
would  have  been  retained  by  them  for  the  benefit  of 
the  bankrupt's  creditors.     [Sir  J.  Cross.   Have  you 
not,  by  your  own  election,  destroyed  the  relation  of 
landlord  and  tenant,  and  have  you  any  claim  against 
the  landlord,  qua  landlord,  now?    The  difficulty  here 
is,  how  we  can  turn  an  usurped  possession  into  an 
equitable  right.    Here  you  wrongfully  keep  possession, 
after  having  repudiated  the  lease.]    The  Court,  having 
power  to  order  the  property  to  be  delivered  up  to  the 
landlord,  has  power  also  to  make  such  an  order  condi' 
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« 

1834.  tionaDy,  namely,  that  the  landlord  should  make  a  rea- 
Ex  parte  Bonable  allowance  to  the  assignees  for  the  amount  of 
Ex^nute      ^^  money  which  the  bankrupt  has  expended,  in  the 

^^^^  improvement  of  the  property  that  is  ordered  to  be 
defivered  up. 

Mr.  E.  Chitty,  in  reply,  was  stopped  by  the  Court. 


Erskine,  C.  J. — The  Court  is  of  opinion,  that  there 
has  been  no  case  made  out,  on  the  part  of  the  assignees, 
to  justify  them  in  detaining  possession  of  this  property, 
after  having  rejected  the  agreement  for  the  lease.    And 
we  have  come  to  this  opinion,  on  the  ground  that  there 
is  no  evidence  whatever,  that  the  landlord  ever  pro- 
mised to  repay  the  bankrupt  the  amount  of  what  he 
might  lay  out  in  the  erection  of  the  buildings,  but 
merely  that  he  would  allow  him  to  deduct  it  from  the 
rent.     This  plainly  shows  that  the  landlord  contem- 
plated a  continuance  of  the  tenancy.     But  here  the 
assignees  say,  that  they  will  not  hold  the  property,  as 
the  tenants  of  the  landlord.    The  terms  of  the  agree- 
ment are,  that  Ladd  shall  build,  at  his  expense,  any 
additional  shops  that  the  bankrupt  might  require,  upon 
his  paying,  as  an  additional  rent,  7/.  10«.  per  cent 
upon  the  amount  expended.     But  there  is  no  stipula- 
tion, whether  the  money  was  to  be  laid  out,  on  the 
bankrupt  accepting  a  lease  of  the  property  for  any 
certain  number  of  years.      Taking  the  whole  agree- 
ment together,  I  should  construe  it  in  this  way — that  if 
the  bankrupt  took  the  lease,  and  continued  tenant  of 
tbe  property,  the  landlord  would  lay  out  this  money  in 
erecting  the  additional  buildings.     But  the  assignees 
have  refused  to  take  a  lease,  and  the  premises  have 


Mole. 
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therefore  become  untenanted.     Then^  is  the  landlord        1884. 
to  have  this  property  thrown  back  upon  his  bands,  and       Exmxte 
to  be  told  besides,  **  you  must  repay  the  money,  which      ^^^ 
the  bankrupt  has  expended  on  it  to  suit  his  own  con- 
venience?''   I  think  there  is  no  foundation  for  such  a 
claim  on  the  part  of  the  assignees,  and  that  they  must 
therefore  give  up  possession  of  this  property  to  the 
landlord,  after  having  rejected  all  right  to  it  as  his 
tenants. 

Sir  J.  Cross. — ^The  keeping  possession  of  premises, 
when  the  interest  of  the  tenant  is  determined  in  them, 
is  a  trespass  on  the  property  of  the  lessor.  In  this 
case  the  assignees  have  no  claim,  either  at  law,  or 
equity,  to  retain  possession  of  these  premises,  or  to 
have  the  money  paid  them,  which  they  demand  from 
the  landlord.  The  agreement  in  itself  contemplates  a 
lease  for  a  term  of  years ;  and  the  stipulation,  that  the  ' 
landlord  should  lay  out  money  in  the  improvement  of 
the  property,  was  only  intended  to  be  on  condition,  that 
the  bankrupt  took  a  lease  of  the  premises.  It  seems  to 
me,  therefore,  that  the  bankrupt  has  expended  this 
money  in  erecting  the  buildings  himself,  in  his  own 
wrong.  If  he  had  continued  solvent,  he  might  no 
doubt  have  insisted  on  a  lease.  But  it  would  be 
strange  doctrine  to  hold,  that  because  the  tenant  has 
laid  out  money  on  the  premises  to  please  hb  own  fancy, 
the  landlord  must  repay  him  this  money,  before  he  can 
resume  the  possession  of  his  own  property,  when  the 
lease  has  been  declined  by  those  who  now  represent  the 
tenant. 

Sir  G.  Rose  was  absent. 
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1834.  The  Order  was  therefore,  on  the  petition  for  fur* 

lg~^  ther  directions,  that  the  assignees  should  forth- 

E^vutt  ^^  delhrer  up  possession  of  the  property  to 

MoLB.  the  hmdlord, — and  that  the  petition  of  die  assig- 

nees should  be  dismissed;  but  without  costs  on 
either  petition. 


Ex  parte  Emmerton  and  others. — In  the  matter  of 

WetUmntUr,  KiNOSFORD. 

Apnl  19. 

A  memorandum  THIS  was  a  petition  of  certain  bankers,  for  the  sale  of 

in  writinff  drawn 

upentirelybythe  an  equitable  mortgage.      The  only  peculiar  circum- 

ci€i^of  an  eqoit- 

able  mortgagee.  Stance  attending  it  was,  that  the  memorandum  of  the 

aiui  whicn  was 

not  ngned  by  deposit  of  the  title  deeds  was  not  written  or  signed  by 
not  lofficient'to'  ^he  bankrupt,  but  was  drawn  out  by  a  clerk  of  the 
^IJ^^P^*^!!!]  bankers,  when  he  left  the  deeds  at  the  banking  house. 

ing  the  coats  of 
the  petition  for 

the  sale.  M,. ^  for  the  petition,  submitted  that  the 

clerk  might  be  considered  the  bankrupt's  agent  pro 
hoc  vice;  but 


The  G>URT  thought  that  the  memorandum  of  depo- 
sit, being  entirely  in  the  hand-writing  of  the  clerk  of 
the  depository,  it  was  not  sufficient  to  take  the  case  out 
of  the  general  rule,  which  requires  a  memorandum  in 
writing  to  accompany  the  deposit  of  deeds  by  way  of 
equitable  mortgage;  and  they  therefore  refused  to 
allow  the  petitioners  their  costs. 
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1834. 


Ex  parte  Hawley. 


Wistmm$ttr, 

Mr.  CHING  applied  to  the  Courts  by  motion,  to  After  a  special 
disallow  a  special  case,  which  had  already  been  certi-  f *^  **"  ?P?^ 

'^  ''  been  certifiedby 

fied  by  the  Chief  Jud^  to  the  Lord  Chancellor,  on  theChief  Judge. 

•'  **  the  Court  has 

the  ground  of  the  delay  of  the  other  party  in  proceied-  nojurisdic^on 
ing  with  it.     The  original  petition,  on  which  the  case 
was  granted,  was  dismissed  with  costs. 

Mr.  Anderdon  appeared  for  the  assignees. 

Mr.  Bagshawe,  for  another  party  interested. 

Erskine,  C.J. — Our  only  jurisdiction,  in  the  present 
state  of  the  proceeding,  is  to  make  the  party  pay  the 
costs,  unless  he  proceeds  with  the  special  case. 

Motion  refused;  but  costs  reserved. 


Ex  parte  Mary  Hooper  and  another. — ^In  the  matter 

of  John  West. 

XHIS  was  a  petition  to  prove  a  debt,  which  had  been  jj^^  bankrupt 
rejected  by  the  Commissioners,  under  the  following  cit-  55^/°^^®^^ 
cumstances.  ^^^^  ^^  ^»  "»•'- 

nage,  gave  a 

The  bankrupt,  previous  to  his  marriage,  on  the  22d  ^^  to  tnuteei 

conditioued  for 

August  1799,  entered  into  a  bond  for  1100/.  to  certain  the  payment  of 
trustees,  which,  after  recitmg  that  he  was  to  receive  ceiving  notice 
the  sum  of  550/*  as  a  marriage  portion  with  her,  was  teei."   Held, 
thus  conditioned:    '*  That  if  the  said  marriage  should  notice  wu|iven 

to  the  bankrupt 
before  his  bankruptcy,  this  was  nevertheless  a  contiDgent  debt  provable  within  the  provisions 
of  the  56th  section  of  6  Geo.  4.  c.  16. 

The  rule,  of  not  allowing  costs  to  a  party  appealing  against  the  judgment  of  the  Com- 
missioners, will  be  relaxed  in  favour  of  a  petitioner,  establishing  a  cletf  and  indisputable 
right  of  proof,  which  the  Commissioners  hact  rejected. 

VOL.  III.  Y  Y 
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1SS4.  take  effect,  and  the  said  John  West  should  receive  the 

^~:  sum  of  550/.,  as  and  for  the  marriage  portion  of  the 

HooPtm  g^d  Joamnah  TauniOft ;  then,  if  he  the  said  John  VfMt 


heirs,  executors,  or  administrators,  should,  after 
the  expiration  of  three  months  from  the  celebration  of 
the  said  intended  marriage,  on  receiping  notice /ram 
tke  uM  Robert  Hooper,  and  Thomas  Harvey ,  for  thet 
purpose,  well  and  truly  pay,  or  cause  to  be  paid,  unto 
them,  or  the  survivors  of  them,  or  the  executors  or 
administrators  of  such  survivor,  the  full  sum  of  1100/. 
of  lawful  money  of  Great  Britain,  upon  the  trusts 
thereinafter  mentioned," — which  were  the  usual  trusts 
in  a  marriage  settlement,  namely,  the  interest  to  be 
paid  to  the  bankrupt  for  hb  Ufoi  and  after  his  death  to 
his  wife  for  life,  and  after  her  death  for  the  cbildreui*^ 
*^  but  in  case  the  said  John  West  should  depart  this  life, 
before  the  said  sum  of  1 1002.  should  be  paid  to  the 
said  trustees,  then  if  the  heirs,  executors,  or  admini- 
strators of  the  said  John  West  should,  within  three 
months  next  after  his  decease,  pay,  or  cause  to  be  paid, 
unto  the  said  trustees  the  sum  of  1100/.  for  and  upon 
the  trusts,  intents,  and  purposes  thereinbefore  men- 
tioned, expressed,  and  declared,  of  and  concemmg  the 
same ;  then  the  said  obligation  to  be  void  and  of  none 
effect,  or  else  to  remain  in  full  force  and  virtue.'' 

The  marriage  was  shortly  afterwards  duly  had  and 
solemnised,  and  there  were  eight  children  of  the  oias^ 
riage,  some  of  age,  and  some  who  had  not  yet  attained 
the  age  of  twenty*one  years.  The  sum  of  550^  was 
duly  received  by  the  said  bankrupt,  but  he  never  paid 
the  sum  of  1100/.  to  the  trustees,  or  to  the  petitioners, 
who  were  the  executrix  and  executor  of  the  surviving 
trustee. 
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On  Ae  7th  July  1831,  a  commisflioti  of  bankrapt       l^^^* 
isaued  against  John  West;  and  on  the  S6th  August      £x|>trte 
18SI,  th^  petitioners  applied  to  prove  for  the  sum  of    and  aa^her. 
1100/.,  but  the  Commissioners  refosed  to  receive  the 
proof,  on  the  ground  that  notice  had  not  been  given 
to  the  bankifupt  by  the  trustees  to  pay  the  money,  so  as  to 
make  it  provable  as  a  present  debt  under  the  commis^ 
sion.    On  the  25th  September  1 8SS,  the  bankrupt  died. 


Mr.  Swansion,  and  Mr.  Stintan,  in  support  of  the 
petition,  cited  the  cases  of  Ex  parte  Myers  (a),  Ex 
parte  Fairlie  (6),  and  Ex  parte  The  Lancaster  Canal 
Ctmipany{t):  as  to  there  being  no  necessity  for  any 
demand  in  this  case  previous  to  the  bankruptcy,  in 
of  def  to  found  the  right  of  proof.  [Sir  J.  Cross  also  re- 
ferred to  £7air|)aff^  Tindal{d)y  and  Ex  parte  Grundy  (e).] 
They  were  then  stopped  by  the  Court. 

Mr.  Twiss,  and  Mr.  Montagu,  for  the  assignees. 
The  condition  of  the  bond  is,  that  if  the  bankrupt 
should,  after  the  expiration  of  three  months  from  the 
celebration  of  the  marriage,  '*  on  receiving  notice  from 
the  trustees  for  that  purpose,"  pay  the  1 100/.  This 
sum  therefore  could  not  be  demanded  of  the  bankrupt, 
until  after  notice  given  to  him  by  the  trustees,  and  no 
notice  was  given  to  him  previous  to  the  bankruptcy. 
In  Ex  parte  JB/^ar(/),— where  money  was  lent  on  the 
following  note  '*  I  promise  to  pay  Mr.  £.,  or  order, 
after  three  months'  notice,  150/.,  together  with  interest 
due  thereon,  at  five  per  cent. ;"  and  after  payment  of 

(a)  2  Dea.  &  Cblt.  251.  (6)  Mont.  17. 

(c)  Mont.  27.  (d)  8  Bing.  402. 

(«)  Mont.  &  M.  293.  (/)  2  G.  &  J.  1. 

y  y2 
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1834«       two  yean  iaterest,  bat  before  any  notice  giren,  tbe 
Expute      vuker  of  the  note  became  bankrupt, — Lord  EkUm  ex- 
ai^mther.    P^*'^  g^^t  doubt  whetber  the  debt  was  provable, 
as  no  notice  bad  been  given  to  the  maker  of  the  note 
before  hia  bankruptcy,  and  founded  his  judgment  am- 
ply on  the  payment  of  interest  aa  the  note,  which  he 
considered  as  evidence  that  the  parties  had  dealt  with 
the  note  as  an  immediate  debt.    The  payment  of  in- 
terest (a),  in  that  case,  was  therefore  held  to  be  equiva- 
lent to  notice.     In  Ex  parte  Fairlie  (6)  the  point  was, 
not  that  no  demand  was  necessary  to  render  the  debt 
in  that  case  provable, — but  that  a  demand  was  neces- 
sary, where  a  note  or  bond  is  given  by  a  surety,  or  any 
party,  who  stipulates  for  notice.    The  only  odier  case, 
that  bears   materially   on   the  point,  is   Claytan  v« 
Gosling  {c),  where  a  note    had   been  given  in  the 
following  terms:    *'On  having  twelve  months' notice^ 
we  jointly  and  severally  promise  to  pay  Mr.  J.  C,  or 
order,  200/.,  for  value  received,  with  lawful  interest  ;** 
no  notice  was  given,  nor  did  any  interest  appear  to 
have  been  paid ;  but  the  debt  was  held  to  be  provable, 
because  the  words  *^  value  received,*'  imported  value 
received  from  the  payee,  and  therefore  constituted  an 
immediate  debt.     Mr.  Justice  Bayleyy  however,  said  in 
that  case,  ^^  If  interest  had  not  been  payable  from  the 
date,  but  from  the  notice,  then,  as  notice  had  not  been 
given  at  the  time  of  the  bankruptcy,  the  amount  of  the 
sum  to  be  paid  might  have  been  doubtful;  but  as  in- 
terest is  payable  from  the  date  of  the  note,  no  such 
difficulty  arises."    Lord  Tenterden  also,  in  delivering 

(a)  And  see  £r  fartc  Sparling,  1  C.  B.  L.  159 ;  £x  parte  Dowmnan^ 
2  O.  &  J.  241. 
(6)  Mont,  17.  (c)  5  B.  &  C.  360. 


HOOPBR 

and  another. 
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his  judgment  in  that  case,  says;  *'  this  note  was  made  1834. 
payable  at  a  time  which  we  must  suppose  would  arrive."  EiTparte 
But  here  the  payment  of  the  bond  is  in  the  alternative, 
and  therefore  it  was  not  certain,  whether  the  time  for 
payment  of  it  would  ever  arrive.  [Er^iiwe,  C.  J.  The 
last  clause  of  the  bond  provides,  that  in  case  of  the 
bankrupt's  death  before  the  money  was  paid  to  the  trus- 
tees, then,  that  his  executors  should,  within  three  months 
next  after  his  decease,  pay  to  them  the  money.]  [Sir 
J.  Cross.  You  are  contending,  that  the  giving  of  the 
notice  is  an  ingredient  to  constitute  the  debt.]  The 
question  is,  whether  this  is  debilum  in  prasenti,  sotoen" 
duminfuiuro,  or  a  contingent  debt  within  the  meaning 
of  the  6  Geo.  4.  c.  16.  s.  56.  If  time  was  merely  an 
ingredient  as  to  the  payment  of  this  money,  then  no 
doubt  it  would  be  a  contingent  debt.  But  we  contend, 
that  the  contingent  clause  in  the  statute  has  no  appli- 
cation to  this  case.  The  intention  of  that  clause  was 
to  protect  creditors,  whose  right  to  payment  depended 
on  a  contingency  arising  out  of  the  acts  of  others,  or  on 
circumstances  over  which  the  creditors  had  no  control; 
but  not  to  a  case  like  this,  where  the  contingency  de- 
pended on  the  act  of  the  creditor  himself.  For  the 
legislature  could  never  mean  to  encourage  a  party  to 
lie  by  dormant,  and  neglect  all  vigilance  in  perfecting 
his  claim. 

The  cases  are  uniform  in  deciding,  that  when  a  sum 
!s  not  payable  until  notice  has  been  given  to  the  party 
contracting  to  pay  it,  and  that  party  becomes  bankrupt 
before  any  notice  has  been  given,  either  express  or 
Implied,  it  is  not  a  provable  debt  under  his  commission ; 
Utterson  v.  Vernon  (a),  Ex  parte  Mare  (6),  NichoUs  v.- 
Bromley  (c). 

(a)  4  T.  R.  670.  (6)  8  Vcs.  336.  (c)  2  Brod,  &  B.  464i 


660  CASES  IN  BAMK&UFTCT. 

1654.  Mr.  Sma$i$Um,  in  reply,  was  stopped  by  the  Couft. 

aJd^^.        Eeskihb,  C.  J.--If  the  caie  of  ClagimY.  GoJmg^m) 


had  never  been  decided,  and  the  6  Geo*  4.  c*  16.  s.  £6. 
had  never  been  passed,  then  I  shoidd  have  thoi^ht 
that  there  might  have  been  some  doubt  in  th<  pieseni 
easei  firon  what  Lord  Eldan  said  in  Exparie  Efgar{b}t 
thoHf^  even  there,  it  was  onty  a  doubt  thrown  out  by 
him^  whether  the  debt  was  provaUe,  and  does  net 
amount  to  an  express  decision  on  the  pmnt.  But  in 
die  more  recent  case  of  Clayton  v.  Goilmg,  the  point 
was  expressly  decided,  that  a  debt  of  this  nature  was 
provable  under  a  commission.  Liord  TettUnkn^  Myi^ 
in  that  case : — '*  The  note  in  question,"  which  was  a 
note  payable  with  interest  twelve  months  after  noftioe^ 
^'  may  be  read  thus,  *  We  acknowledge  to  owe  the 
payee  flOOi,  and  promise  to  pay  him  that  sum,  with 
interest,  twelve  months  after  notice.'  If  so#  Aeie  ie 
not  any  contingency  as  to  the  debt,  for  diat  is  admitted 
to  be  due«  Nor  is  the  time  of  payment  eoatiii^fenti  m 
the  strict  sense  of  the  expression,  for  that  means  a 
time  which  may  or  may  not  arrive ;  tliia  note  was  made 
payable  at  a  time,  which  we  must  suppose  would  arrive*" 
If  that  is  sound  reasoning  in  Clayim^  v.  Godmg^  does 
it  not  apply  to  this  case  ?  What  difficulty  is  there  in 
putting  a  value  on  a  debt  in  a  sum  certain,  payaUe  the 
moment  that  notice  is  given  to  the  party  who  is  bound 
to  pay  {  But  we  are  reheved  from  that  diffletdty,  evesi 
supposing  it  to  exist,  by  the  very  words  of  the  fi6tb 
section  of  the  6  Geo*^  4.  c.  16;  which  deelare%  that  il 
the  bankrupt  shall  have  contracted  any  debt  payable 
on  a  contingency^  which  shall  not  have  haj^pened 

(a)  Su.prk,  (6)  Suj/r^ 


Hocmft 
«Mlftiothtf« 
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before  tbe  ttstting  of  the  eomtrnftsioiif  the  person  with  1634. 
whom  the  debt  has  been  contracted  may  apply  to  Aie  jsgn^ni 
Commissioners  to  set  a  value  upon  such  debt,  and  the 
Commissioner  are  hereby  requfa^d  to  ascertain  tibe 
taltt6  thereof^  and  to  admit  such  person  to  prove  the 
aMOimt  sb  ascertained."  The  Commissioners  are  there^ 
fere  required  to  set  a  value  on  ike  debt,  not  on  the 
happening  of  the  eoniingeney.  This  removes  all  reasod 
fbr  the  doubt  expressed  by  Lord  Eldon  in  Ex  parte 
JBlgar$ 

Sir  J.  CR0S8.-^It  appears  to  me^  that  the  only  ques* 
tfon  in  this  case  is,  whether  this  was  a  debt  owing  by 
the  bankrupt  before  the  bankruptcy.  The  condition 
of  the  bond  recites,  that  tbe  bankrupt  was  to  receive 
the  sum  of  550/.,  the  wife's  money,  and  in  consideration 
of  this  sum,  he  has  bound  himself  to  pay  to  the  trustees 
tlOOf.  as  soon  as  they  should  demand  it,  after  the  ex- 
piration of  three  months  from  the  celebration  of  the 
marriage.  Now  does  this  stipnlation  relate  to  the  con- 
stitution of  the  debt  f  No,  clearly  not,  but  to  the  day 
of  payment ;  the  debt  is  perfect,  the  payment  is  alone 
postponed.  I  think  the  debt  is  even  provable  under 
the  51st  section  of  the  statute,  as  credit  was  given  to 
the  bankrupt  upon  valuable  consideration  for  money, 
which  did  not  become  payable  when  the  bankrupt 
committed  an  act  of  bankruptcy.  But  if  any  doubt 
existed  as  to  its  being  provable  under  the  5tst  section, 
there  can  be  none  as  to  the  right  of  proof  under 
section  56.  In  my  opinion,  thei  bankrupt  contracted  a 
debt  the  moment  he  executed  the  bond  to  the  trustees. 

Sur  G.  Rose  concurred  with  the  rest  of  the  Courtj 


662  CA8E8  IN  BANKBUPTCT. 

1884.       and  thought  that  the  costs  of  all  parties  should  come 
ExTutB      ^^*  ^^  *^®  estate. 

HooFsm 
mod  wether, 

•  Mr.  TvAms^  and  Mr.  Mindagu,  objected  to  this  part 
of  the  order,  as  the  invariable  practice  has  been,  not  to 
aUow  costs  to  a  petitioner,  although  he  succeeds  on  the 
petition,  when  he  appeals  against  the  judgment  of  the 
Commissioners,  if  they  have  come  to  a  deliberate 
judgment  on  the  question.  In  Ex  parie  MUUngton  (a), 
the  Court  said  that  the  general  rule,  of  not  giving  costs 
against  the  decision  of  the  Commissioners,  was  not  to 
be  broken  in  upon.  Now  the  Commisdioners  in  this 
case  rejected  the  proof,  and  the  assignees  were  bound 
to  support  their  judgment.  The  only  question  is» 
whether  the  Commissioners  have  fairly  exercised  their 
judgment. 

.  Erskine,  C.  J. — In  Ex  parie  MiUington  the  Com* 
ipissioners  rejected  a  doubtful  debt ;  here  the  debt  is 
not  doubtful,  and  therefore  the  proof  of  it  ought  not  to 
have  been  resisted  by  the  assignees  in  the  first  instance. 
As  they  have  forced  the  petitioners  to  come  here,  I 
think  it  is  proper,  when  the  justice  of  the  case  is  so 
clearly  with  the  petitioners,  that  they  should  not  be 
burdened  with  the  costs.  The  general  rule  is  a  very 
good  one,  but  every  general  rule  has  its  exceptions* 

Sir  J.  Cross. — ^I  think  this  proceeding  on  the  part 
of  the  respondents*  counsel  is  altogether  irregular.  By 
the  statute  (6),*  on  which  the  jurisdiction  of  this  Court 
is  founded,  it  is  expressly  provided,  that  all  costs  of 
suit  shall  be  in  the  discretion  of  the  Court.    And  now 

(a)  Ante,  p.  298.  (&)  1  &  2  W,  4.  c.  56.  i.  5. 
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Mr.  Moni€$gu  says^  because  a  former  case^  under  very       1884, 
peculiar  circumstances,  was  decided  so  and  bo,  the      fiTp^ 
decision  is  to  take  away  entirely  aU  the  discretion,  with    ^Ji^^^. 
which  the  Court  has  been  inyested  by  the  le^slatur^ 
on  the  subject  of  costs. 

Sir  G.  Rose. — According  to  my  experience,  the 
practice  has  uniformly  been,  that  the  Court  will  always 
exercise  its  discretion  as  to  the  costs,  when  they  are  to 
come  out  of  a  fund ;  although  it  may  feel  bound  by  a 
general  rule,  when  the  question,  who  shall  pay  them, 
Ues  between  two  individuals.  Now  m  bankruptcy  pro- 
ceedings the  estate  is  that  fund,  over  which  this  Court 
has  a  discretionary  power  in  all  questions  of  costs. 
The  general  rule  in  bankruptey  is,  certainly,  that  a 
party  succeeding  against  the  judgment  of  the  Commis* 
idoners  must  pay  his  own  costs;  but  I  am  glad,  that  the 
Court  feel  justified  in  occasionaUy  relaxing  that  rule. 
For  it  appeared  to  me  to  be  monstrous,  that  a  creditor 
is  to  be  put  to  the  expense  of  coming  to  this  Court,  in 
order  to  establish  a  clear  right  of  proof,  which  has  been 
improperly  resisted  by  the  assignees,  when  the  judg- 
ment of  the  Commissioners  turns  out  to  be  erroneous. 
How  could  there,  for  one  moment,  have  been  a  doubt 
on  this  point  before  the  Commissioners.^  The  assig- 
nees ought  not  to  have  driven  the  party  to  come  to  this 
Court  for  redress ;  and  therefore  it  is  perfect  justice  in 
this  case  to  depart  from  the  general  rule* 

Order  made  as  prayed.-— Costs  of  all  parties 
to  come  out  of  the  estate. 


I 


MM  CAMS  ijr  MAMKmunor, 

jTmiiiwrnK  ^  1"'^  ImcAMi^ln  ike  meU&r  et  OtmukU. 

April  22.  ' 

h^iSi^  Mr,  SWANSTON,  and  Mr.  SUmtam,  on  Che  part  of 
corti,  the  Comt  (he  petitioners,  moved  that  the  minutes  of  the  Order  pro- 
^ptymeDtof  nounced  by  the  Court  oo  the  hearing  of  thii  peCkioD (a) 
mereij,  as  might  be  amended,  by  striking  out  the  words,  **  and  the 
iriti  that  weie     Several  aflBdavits  filed  in  support  thereof,  and  in  oppo- 

^Pi^ytf^v  ^M%  4sa^a 

hearing  of  the  sitiOD  thereto,'*  and  inserting  in  their  stead  the  foL" 
merml/airaffi-  lowing  wordfl,  namely,  **  the  seyeral  affidarits  filed  in 
M^M  ^  this  matter,  thai  were  readU  Me  Court  on  the  severdi 

timet  when  the  said  petition  waa  heard/'  The  pelitioa 
was  dismissed  with  costs,  to  be  pud  by  the  peftitionecstf 
But  the  oaae  haying  been  aigued  as  on  a  demurrer^  nw 
afl^arits  were  in  fact  read,  and  it  was  qjuite  unneee»- 
sary  that  they  should  be  read,  on  the  hearing  of  the 
petition.  There  ought,  therefi>re,  to  be  a  qnalification 
in  the  terms  of  the  Order  in  this  reqiect;  for  it  iareai« 
sonahku  thai  the  costs  only  of  those  aflyants,  which 
were  actually  read,  should  be  allowed.  This  is  tfia 
practice  in  Courts  of  Equity*  The  Master,  in  hia 
Report  to  the  Lord  Chancellor,  alwq^s  speeifiea  the 
affidavits  thai  were  read  in  any  prooeeding  before  hiaii 
and  those  only  are  permitted  to  be  readi  or  to  be  at 
lowed  in  the  costs,  when  the  case  afterwards  comes  oa 
fat  hearing  befiiie.  the  Lord  Chancellor^ 

Erskine,  C.  J. — I  understand  from  the  officer  of  the 
Court,  diat  the  practioe  is  invariably  to  dcaw  up  the 
Order  in  the  present  terms. 

(a)  See  dnti,  p.  144: 
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Sit  G«  Ro»B.-^Uiibn  some  special  aoepdoiM  mm       1M4« 
tiken  at  the  heariDg  of  a  petkioDi  all  affidatita  thai      il^ 
hate  bMD  d«ly  fikd  aM  enteiid  aa  taad.  ^^^^ 

Motion  reftnedl» 


u  MP^  »»w  »«  »«iii«  lur  ■■■.  iwriwavvi  defeatbltf  '^'i!^'' ^°^' 

afhtaef  the  petitioner  m  ohtaiBfaig  pqmeiii  <rf  V--  "^  ^"  <''''^^- 


Ex  parte  Wyatt. — In  the  matter  of  Wyatt,         Wmmintur 

,^  April  22.  ' 

1  HIS  waa a  petilion  of  a  cradilor  to aaaal  tha  iat^  en  whereacredi- 
the  gi^nd  thai  the  hankropt  vaa  nol  a  ttfad«>  ami  H^u^t  ^ 

after  the  bai 
rupt  has  obtain- 
ed his  certifi- 
cate, there  moat 

deb^  wUdi  aoMUBtea  to  mOOl  and  upward^  far  flMMy  |»  "^  ^^^ 

'^  '  ^  legation  of  fraud 

loMl,    Tha  ftat  inHMl  aniiial  die  biydmmt  in  JanaaT'  fg>>ut  the 

^^^  '^  "^  bankrupt  in  the 

)888»  petition;  it  ii 

not  lufficient  to 
state  fraud  in 

Bfet  AnmU^  for  the  swnviftg  aorigneea,  look  apMK    a  creditor 
Hnnnitfy  objectioB  l»  the  hearhig  of  tho  petHigti,  on  thB  ^.^IS^'"' 
ground,  that  by  a  former  order  made  itt  thia  BMllif^  I![!!dye^omh.^^ 
the  costs  of  the  day  were  ordered  to  be  paid  by  the  Jf^*fiat"wiSfE 


p«tilaoner,  a»l  had  boI  yel  bBen  paid  by  hhHt  Mm^'^. 

son  for  the  delay. 
To  support  an 

The  CoiTftT  thouffht  that  thei^  ottglht  to  ka?#  bae»  ^  objecUon  to  the 

bearing  of  a  pe- 

pOTiOBal  denaitd  for  the  doits,  to  eiiildo  iktm  naalgBoei  tition,  on  the 

ground  of  the 

tf>  sttpporl  dihi  objooiion,  Iho  saiBeas  la  ro^idrodl  on  a^  cosu  not  having 

A  been  pud  by 

motioB  far  aB  aHMlMWl  against  a  party  far  noiiipity^  ihepetitiontf« 

as  <urected  by 
ment  of  costs.  a  former  order, 

there  must  have 
been  a  personal 

Mr.  Smamioth  and  Mr.  Wtigkt)  ^Ao  appnted  tar  ^^"^^ 
th.  p.lilk»iog  ondito.'.  p^nouit  ,ep,mmt,a^,  toA  ^^^-ff> 

validity  of  his 
d6bt  is  not  apreliminify  cfeJtetioD^  although  he  is  bound  Id  ^nm  tfaftt  he  ii  legally  a  creditor. 


Wtatt* 
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19M*  not  in  eflbel  a  oreditior,  as  H  impelled  on  the  fiioe  of 
£BpiiB  die  petition,  that  Uie  debt  he  daimed  was  tainted  witli 
nsorjr.  The  practioe  u,  to  dispose  of  a  pdiminarjr 
objection  of  tUs  natnre,  be&re  tiie  petition  is  hesfd,  in 
order  to  save  the  time  of  the  Coort^  as  weD  as  to  pie- 
Tent  a  party  Cnrm  hanassing  otheiSy  against  whom  he 
has  no  ri^t  to  institute  proceedings;  Ex  parte 
Fawles(a).  So  in  £r  parte  Hmdsam  (b),  where  a  peti- 
tion to  snpenede  was  presented  by  a  creditor,  whose 
debt  was  objiected  to  on  tiie  hearing  of  the  petition,  on 
tiie  ground  of  its  being  usurious,  it  was  held,  that  the 
▼aliditj  of  his  debt  must  be  established,  before  tiie 
Court  proceeded  on  his  application  to  inquire  into  tiie 
▼aliditj  of  the  commission.  No  party  is  entitled  to  be 
heard  on  a  petition  to  supersede,  who  b  not  a  creditor. 
And  tiie  same  practice  prevails  in  Courts  of  Equity; 
for  on  a  bill  for  an  account  against  an  executor  or 
administrator,  tiie  plaintiff  must  make  out  satisfiu^torily 
tiiat  he  has  a  kwfiil  debt,  otiierwise  the  Court  will 
dismiss  tiie  bill. 

The  Court  thought,  that  the  objection  raised  as  to 
the  validity  of  the  debt  was  not  strictly  a  preliminary 
objection,  but  that  the  petition  ought,  in  the  first 
instance,  to  be  opened;  after  which  the  petitioner  was 
of  course  bound  to  make  out  that  he  was  a  creditor^ 
for  he  would  not  otherwise  have  a  right  to  petition. 

Mr.  MantagUf  who  appeared  for  tiie  bankrupt,  then 
urged  anotiier  preliminary  objection  to  tiie  hearing  of 
the  petition,  which  was,  that  the  bankrupt  had  obtamed 
his  certificate  no  less  than  a  twelvemontii  back;  and  it 

(a)  Bttcki  98.  (6)  2  Run,  456. 
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was  decided  in  JSr  parte  Crawder  (ja),  that  the  lequi* 
gites  to  support  a  commission  cannot  be  disputed,  after 
the  bankrupt  has  obtained  his  certificate,  without  an 
allegation  of  fraud  in  the  petition  to  supersede* 

Mr.  Tmss,  and  Mr.  E.  ChUiy^  in  support  of  the  peti- 
tion, submitted  that  there  was  in  substance  a  complete 
charge  of  fraud  against  the  bankrupt  in  the  petition; 
for  it  stated,  that  the  fiat  was  issued  for  the  purpose 
of  defeating  the  rights  of  the  petitioner  in  obtaining 
payment  of  his  debt;  and  the  affidavits  in  support  of  it 
distinctfy  charged  the  bankrupt  with  having  frandu- 
lendy  concocted  a  trading,  for  the  purpose  of  being 
made  a  bankrupt,  and  obtaining  a  discharge  from  his 
debts  by  means  of  his  certificate. 

The  Court  said,  that  where  a  bankrupt  has  con- 
cocted a  fraudulent  bankruptcy,  to  get  discharged  from 
his  debts,  his  certificate  is  no  objection  to  a  petition  by 
a  creditor  to  supersede  the  commission.  This  is  no 
doubt  recognized  in  various  cases  (6).  But  the  only 
statement  in  this  petition,  implying  fraud,  is,  ''  that  tiie 
fiat  was  issued  for  the  purpose  of  defeating  the  rights 
of  the  petitioner  in  obtaining  payment  of  his  debt"  If 
any  one  therefore  was  to  be  charged  with  fraud  on  this 
allegation,  it  would  be  the  petitioning  creditor,  and  not 
the  bankrupt.  But  tiiere  is  no  fraud  in  a  petitionmg 
creditor  issuing  a  fiat,  in  order  to  prevent  another  credi- 
tor from  obtaining  payment  of  his  debt,  to  the  exclusion 
of  the  other  creditors, — ^unless  these  is  evidence  of  col- 

(a)  2  Rose,  324. 

(h)  Ex  parte  Gillman,  2  Cox,  193;  £r  parte  PooU,  ibid.  230;  Kx  parte 
Meule,  14  Vet.  602. 
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m  to  snpport  tl»  aikgatioiii  of  tl»  pttitiMiy  and  they 
canoot  be  hod  rgeoofie  U^  to  eoppiy  «i  abMhte  ir«ai 
of  a  necessary  allegation.  If  the  onussion  of  a  charge 
of  fraoclp  iiuifofoi'^  ifvre  tlw  only  objeetkni  to  diis  |peti- 
tiott,  die  Court  laigfat  probably  lum  paradtled  it  to 
ttnid  orer,  for  the  p«rpo0  of  beuig  amended.  But 
as  the  petitioner  has  lain  by  ftoin  Jannary  1888^  when 
the  fiat  issoedt  m  period  of  mora  tfuui  twelve  months, 
and  no  reason  whatever  has  bean  assigned  Ibr  the 
detay,  the  petition  mist  be  dismissed*  For  yon  cannot 
supersede,  as  against  the  assignees  and  Ae  petitioning 
eiedator,  mless  yon  can  supersede  as  against  the  bank^ 
nipt. 

Petition  dismissed  with  costs. 


Ex  parte  Somervillb  and  others. — In  the  matter  of 

Avni  22,  ana  LiOSCOMBE. 

Thecommon      XHI9  was  the  petiticm  of  the  Mtrviving  exeotttnri of 
from  tbe  Com-    a  mortgngee  of  an  estate  of  the  baiikmpt*S|  praying 

miiiioDtti  to  tbo    i*,^^  ••  •ia«« 

asngoeet  {numm  that  tbc  Commissioners  migbt  be  directed  to  evecute  a 

in  estate  tail,  of  ^  ^^         i««xx  i. 

which  the  huk-  pvoptv  conveyAnce  of  It  to  a  purchaser. 

^\\!^ti!^      I^  appeared*  that  tbe  conunission  issued  agabst  Ae 

^0^^'  bwiknipt  00  the  I7th  June  1788,  and  that  bo  wai 


fore,  where  the   t0p«|it  in  tsU  of  the  oststo  lu  questbn,  whioh  he  had 

bankrupt  wai  ^  ^ 

leiied  of  an      mortgaged  before  bis  buluruptoy  to  bii  partner,  stathig 
which  he  Vepre-  ^t  be  was  tenant  in  fee  simple,  and  having  also  repre* 

tented  ai  an 

estate  in  fee 

limple,  and  died 

before  the  eitate  waa  lold  under  hii  commiasion,  whether  there  is  any  neceiaUv  for  the  Com- 

miiaioneri  executiss  a  apeqiai  conreyanae  to  the  pttrchaaer,>««end  what  woiM  he  Ike  eibct 

of  inch  a  conveyanoei  thua  executed  aiter  the  death  of  the  bankrupt  1 
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sented  tfaa  same  to  tbe  Commissiooen.  In  1Y96  the  1SS4. 
bankrupt  died,  and  on  the  I5tli  Apifl  1806  a  iipiiewed  b^^ 
commission  issaed,  under  which  fresh  assignees  were  ^'^J^!^ 
duly  chosen;  and  in  1827  the  oommon  bargafai  and  tale 
was  made  to  the  aisignees,  on  the  supposition  that  the 
bankrupt  was  tenant  in  fee  sunple  of  (be  property  in 
question.  In  183S  the  mortgaged  premises  were  sold 
under  the  usual  order  of  the  Commissioners,  and  pro* 
duced  not  more  than  a  fourth  of  die  sum  for  which 
they  were  mortgaged.  Tlie  purchaser  contended,  that 
the  property,  being  entailed,  did  not  rest  in  the  asng* 
nees  by  the  common  bargain  and  sale,  and  insisted  on 
a  special  conveyance  from  the  Commissioners,  under 
the  6£Ui  section  of  die  6  G&o.  4.  c  16.  The  Commls. 
sioners  declined  to  execute  this  conveyance,  thinking 
that  it  could  not  have  the  effect  of  barring  the  issue  in 
tail;  because  the  conveyance  to  the  purchaser  would 
not  be  executed  until  after  the  death  of  the  bankrupt 
and  the  statute  speaks  of  a  seisin  by  ihe  bankrupt,  at 
the  time  when  a  conveyance  is  executed,  to  bar  an 
entail,  and  has  no  retrospective  words.  And  they  cer- 
tified this  opinion,  accompanied  by  the  following  com- 
mentary. 

**  In  the  case  of  Pye  ▼.  Dimbury  (e),  and  also  in  Ae 
case  of  Edwards  mml  Appleby  (6),  it  does  not  appear 
that  the  bankrupt  died  before  the  bargain  and  saki  was 
executed,  and  in  each  of  these  cases  the  decisions  werci 
as  to  the  first,  in  fkvour  of  the  trustees,-— and,  as  to  the 
second,  in  favour  of  the  mortgagees^  on  the  ground  that 
there  was  a  covenant  for  fbrther  assurance,'  by  which 
the  estate  in  each  case  was  bound.    But,  in  tbe  present 

(a)  S  Bro.  C.  C.  69S.  (5)  fK  lUd.  CSS. 
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18S4.  OM^  thoogli  there  is  m  covenant  for  fbrtlier  assm^ 
^^^^  aoee,  yet  we  think  it  would  Irind  only  the  bsnkr 
mpt^  «nd  his  general  hrirs,  and  not  the  issue  in  tail 
afker  the  death  of  the  bankrupt;  and  we  infier  firom  the 
case  Beek  v.  Welch  (a),  that  the  death  of  the  bank* 
rupty  befinre  die  execution  of  a  conveyance  to  bar  the 
estate  tail,  would,  upon  the  reasoning  there  heU,  put 
an  end  to  the  mortgagee's  title*  It  may  also  be  ob- 
served, that  the  ]nro^ons  of  the  recent  statute  (6),  for 
abolishing  fines  and  recoveries,  are  confirmatory  of  the 
opinbn  above  expressed;  masmuch  as  a  disposition  by 
the  Commisskmers  of  the  estate  tail  of  the  bankrupt  ia, 
in  the  case  of  its  being  executed  in  the  lifetime  of  the 
banknqpt,  made  to  operate  as  a  bar  not  only  as  against 
the  issue  in  tail,  but  also  against  Uiose  in  remainder 
and  reversion;  whereas,  if  executed  after  the  decease 
of  the  bankrupt,  its  operation  is  limited  to  the  issue  in 
tail;  by  which  it  appears  that  the  legislature  content 
plated  a  material  distinctbn  between  the  two  cases, 
not  provided  for  by  any  previous  act  oi 


Mr.  SwamUm  appeared  in  support  of  the  petition. 
By  the  66th  section  of  the  6  Geo.  4.  c.  16.,  the  Com-* 
missioners  are  directed,  by  deed  ind^ited  and  inroUed, 
to  make  sale  for  the  benefit  of  the  creditors  of  any 
lands,  tenements,  and  hereditaments,  whereof  the  bank* 
rupt  is  seised  of  any  estate  tail  in  possession,  rever> 
sion,  or  remainder;  and  it  then  declares,  **  that  every 
such  deed  shall  be  good  against  such  bankrupt  and  the 
issue  of  his  body^  and  against  all  persons  claiming 


(•)  1  WUt.  27S. 

(6)  3  &  4  Wm.  4.  c«  74*  tections  55  to  73.    See  •nu.  y^.  u.  651. 
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under  him  after  he  became  bankrupt,  and  against  all  1834. 
persons  whom  the  said  bankrupt  by  fine,  common  Ex^irte 
recovery,  or  any  other  means,  might  cut  off^  or  debar  ^^^^j^^^* 
firom  any  remainder,  reversion,  or  other  interest  in  or 
out  of  the  said  lands,  tenements  and  hereditaments/' 
This  conveyance  directed  by  the  statute  will  therefore 
pass  not  only  what  estate  tail  the  bankrupt  was  seised 
of  in  possession  at  the  time  of  his  bankruptcy,  but  also 
what  he  was  then  seised  of  in  reversion  or  remainder, 
and  the  possession  of  which  he  may  have  acquired 
since  his  bankruptcy.  If  the  bankrupt  had  been 
still  living,  there  would  have  been  no  difficulty  in  the 
Court  making  the  order  prayed  for  by  this  petition; 
for  the  issue  in  tail  would  have  no  right,  during  the  life- 
time of  his  ancestor,  to  come  here  and  oppose  such 
order  being  made.  And  notwithstanding  the  bank* 
rupt's  death,  all  difficulty  is  equally  removed  by  the 
provisions  of  the  6  Geo  A.  c.  16.;  for  the  26th  section 
of  that  statute  enacts,  that  **  if  any  bankrupt  shall  die 
after  adjudication,  the  Commissioners  may  proceed  in 
the  commission,  as  they  might  have  done  if  he  were 
living.*'  In  this  case,  however,  the  bankrupt  having 
died  before  the  passing  of  the  6  Geo.  4.  c.  16.,  the 
question  arises,  whether  this  section  has  a  retrospec- 
tive effect.  There  could  be  no  doubt,  if  the  words 
were,  '^  shall  die,  or  shall  have  died**  But,  as  the 
S6th  section  is  a  re-enactment  in  a  compressed  form  of 
the  provision  contained  in  the  17th  section  of  there*- 
pealed  statute  of  1  Jac.  1.  c.  15.,  it  is,  according  to  the 
general  rules  and  principles  adopted  in  constructing 
statutes  (a),  retrospective  in  its  operation.  The  17th 
section  of  the  statute  of  James  enacts,  *^  that  i^  after 

(a)  See  Ex  parte  Grtindy,  Mont.  &  M.  293. 
VOL.  III.  Z  Z 
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1 834.  any  commission  of  bankrupt  hereafter  saed  finrth  and 
£jp,^rte  deak  in  by  the  Commisrioners,  the  offender  happen  te 
MiTothai*  ^'^  before  the  Conuniasioners  shall  distribute  ihe 
goods,  lands,  and  debts  of  the  offenders,  or  any  of 
them,  by  force  of  the  aforesaid  statute  of  the  ISth  year 
of  the  reign  of  our  late  soyereign  lady  queen  JEHiMobeth, 
and  thb  statute,  or  either  of  them,  that  then  neverthe* 
less  the  said  Commissioners  shall  and  may,  in  that  case, 
proceed  to  execution,  in  and  upon  the  said  commission, 
for  and  concerning  the  offender's  goods,  lands,  tene- 
ments, hereditaments,  and  debts,  in  such  sort  as  they 
might  have  done,  if  the  party  offender  were  living/' 

Now,  according  to  the  doctrine  contained  in  Billings 
hur9t  (a),  in  the  notice  he  takes  of  this  provision  in  the 
statute  of  JameSi  the  Commissioners  are  clearly  autho- 
rised to  convey  the  bankrupt's  property  after  his  death, 
'  as  effectually  as  they  might  have  done  in  his  lifetime. 

He  says,  ^*  It  is  made  by  Mr.  Stone  a  query  in  his  lec- 
ture, that  if  there  be  two  jointly  seised,  and  the  one 
become  bankrupt,  and  die,  whether  his  part  shall  be 
sold,  because  the  survivor  is  not  in  by  him..  But  it 
seems  to  me,  that  the  bankrupt's  part  shall  be  sold, 
and  that  there  shall  be  no  survivor  in  the  case;  firsi^ 
because  the  bankrupt's  moiety  is  bound  by  the  statutes 
by  his  becoming  a  banknq[>t;  ^ecandl^,  the  bankrupt 
had  power  to  sell  the  same  in  his  lifetime,  and  m^ht 
depart  with  it,  and  so  within  the  words  of  ISth  JXmt. 
c.  7.  'Such  use,  interest,  right,  or  title,  as  such  of- 
fender or  offenders  that  shaU  have  in  the  same,  which 
he  or  she  may  lawfully  depart  withal;'  thirdttf,  by 
1  JcK,  1.  c.  15.,  the  Commissioners,  afiter  the  bankrupt's 

(a)  Judge's  Resolutions  on  the  Statutes  concerning  Bankrupts,  p.  HI, 
edition  of  1770. 
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deaths  may  prooeed  in  execation  in  and  upon  the  com-       1884. 
mission,  for  and  concerning  the  offender's  lands,  tene-      Expuie 
ments  &c  in  such  sort  as  if  the  offender  had  been   ^^'^^ 
living;  which  they  cannot  do  in  the  case  before,  if  the 
survivorship  took  place.*| 

In  the  case  of  Dae  d.  Spencer  v.  Clark  (a),  a  ques- 
tion having  arisen,  whether  the  interest  of  the  bank- 
rupt, in  certain  copyhold  lands,  of  which  he  was  seised 
in  his  lifetime,  was  an  estate  tail,  or  a  fee  simple  con* 
ditional,  it  was  held  to  be  the  latter*  And,  although 
Mr.  Justice  Barley  and  Mr.  Justice  Hobroyd  said  it 
was  not  necessary  to  determine  in  that  case,  whether  an 
estate  tail  of  the  bankrupt  cotdd  be  divested  by  a  bar- 
gain and  sale  executed  by  the  Commissioners  after  his 
death;  yet,  the  Court  held,  that  the  Commissioners 
could  pass  his  interest  in  this  fee  simple  conditional,  by 
executing  the  common  bargain  and  sale  after  his  de- 
cease. The  special  power  of  the  Commissioners,  as  to 
the  conveyance  of  the  estates  tail  of  bankrupts,  was 
first  given  them  by  the  21  Jac.  1.  c.  19.  s.  12.  [Sir 
J.  Cross.  Must  not  the  whole  question  be  determined 
by  that  statute?]  The  6  Geo.  4.  c.  16.  is  the  statute, 
under  which  every  act  must  now  be  done  by  the  Com- 
missioners, as  all  the  former  statutes  are  repealed.  In 
Jervis  v.  Tayleur(b\  where  a  joint  commission  had 
issued  against  a  tenant  for  life,  and  a  tenant  in  tail  in 
remainder,  it  was  held  that  the  interest  of  both  were 
passed  by  the  common  bargain  and  sale  from  the 
Commissioners  to  the  assignees,  so  as  to  vest  the 
life  estate  in  them,  as  well  as  a  base  fee  in  remainder. 
Should  the  Court,  however,  entertain  any  doubt  upon 
the  present  question,  then  the  creditors  of  the  bank- 

(a)  6  B.  &  Aid.  458.  (6)  3  B.  &  Aid.  557. 
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1834.        rapt  ought  to  have  the  benefit  of  such  doubt,  according 
^,p,rte      to  ^^^  provision  of  the  185th  section  of  the  Bankrupt 
^^oO^    Act,  which  declares  expressly  that  the  act  shaD  be  con- 
strued benefidaDy  for  creditors. 

Mr.  Montagu,  who  appeared  on  behalf  of  the  Com* 
missioners,  said  that  they  were  quite  wiOing  to  do  any 
thing  in  this  matter,  which  the  Court  thought  proper; 
but  suggested  a  doubt,  whether  the  Court  could  make 
any  order  on  this  petition,  as  the  bankrupt's  issue  in  tail 
was  not  before  the  Court.  There  was  also  another 
difficulty  in  the  case,  namely,  whether  the  Commis- 
sioners could  convey  to  any  other  persons,  than  the 
assignees.  For  in  MauU  v.  Massey  (a),  it  was  decided, 
that  a  provisional  assignee  could  not  convey  the  bank- 
rupt's estate  back  to  the  Commissioners,  in  order  that 
they  might  convey  it  to  the  assignees  chosen  under  the 
commission;  but  that  the  provisional  assignee  must 
strictiy  follow  the  directions  of  the  statute,  and  convey 
it  from  himself  immediately  to  the  chosen  assignees. 
So,  in  the  present  case,  it  would  seem  that  the  intent 
of  the  statute  was,  that  the  bargain  and  sale  of  any 
estate  tail  of  the  bankrupt  should  be  made  by  the 
Commissioners  to  the  assignees,  and  not  to  any  third 
person  (i).     The  effect  of  the  common  bargain  and 

(•)  I  B.  &  AdoL  636. 

(6)  The  case  of  Mouk  t.  Matsey  depended  upon  the  construction  of  the 
6  G<o.  4.  c.  16.  s.  45.»  which  directs  the  provisional  assignee  to  '*  deliver  up 
and  assign  all  the  estate  of  the  banknipt  come  to  his  possession  c^  the 
atrigneet  to  ehmtn,  &c/'  and  therefore,  although  it  has  not  prescribed  Um 
form  of  the  conveyance,  it  has  piescribed  the  parties,  namely,  those  by 
whom,  and  to  whom,  the  conveyance  should  be  made;  and  the  same  express 
directions  are  given  by  the  63d  section,  with  respect  to  the  general  assign- 
ment of  the  bankrupt's  estate  and  effects, — and  also  by  the  64th  section,  with 
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sale  from  the  Commissioners  to  the  assignees,  is,  to  pass        1834. 
merely  actual  legal  rights,  and  therefora  only  operates       ^^  parte 
to  pass  what  the  bankrupt  himself  could  have  passed  by  a     and  o^eri* 
bargain  and  sale,  namely,  an  interest  during  his  own  life. 
Here,  the  estate  being  an  estate  tail,  and  the  bankrupt 
being  dead,  the  Commissioners  think  they  are  not  jus- 
tified in  executing  such  a  conveyance  of  this  property, 
as  the  petitioner  requires.     They  cannot  convey  an 
estate,  if  they  have  no  title  to  it;  but,  to  show  their  wil- 
lingness to  do  so,  if  they  have  that  title,  they  are  quite 
ready  to  lay  a  case  before  any  eminent  conveyancer, 
and  to  be  guided  by  his  opinion. 

Erskine,  C.  J. — The  language  of  the  26th  section 
of  the  6  Geo.  4.  c.  16.  is  clearly  prospective  in  its 
meaning ;  the  words  are,  *'  if  any  bankrupt  sh(iU  die 
after  adjudication.'*  Now  the  bankrupt  was  already 
dead,  when  that  act  passed.  In  the  case  of  Doe  v. 
Clark  {a),  which  has  been  already  cited,  Mr.  Justice 
Holroyd  draws  a  distinction  between  the  facts  of  that 
case,  and  where  a  bargain  and  sale  is  executed  by  the 
Commissioners  after  the  death  of  the  bankrupt,  in  a 
case  where  during  his  life  he  had  been  seised  of  an 
estate  tail;  and  he  added,  that  it  was  not  necessary  in 
that  case  to  determine  what  would  be  the  effect  of  such 
a  bargain  and  sale.  After  the  intimation,  however, 
which  has  been  thrown  out,  of  the  intention  of  the 
assignees  to  take  the  opinion  of  an  eminent  convey- 

respect  to  the  common  bargain  and  sale  of  the  bankrupt's  real  estate.  But 
the  65th  section,  which  relates  to  estates  tail,  does  not  prescribe  the  party  to 
whom  the  confeyance  of  the  eUait  teti  is  to  be  made,  but  says,  in  general 
terms,  that  the  Commissioners  shall  "  make  sale,  for  the  benefit  of  the 
creditors,  of  any  lands  whereof  the  bankrupt  is  seised  of  an  estate  tail." 
(a)  Suprk» 
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1884.  ancer  on  tbe  sutgect,  the  Court  diinks  it  better  to 

Ex  parts  refirain,  for  the  present,  from  making  any  order  on  this 

and  othen.  petition. 


May  7.  The  petition  being  called  on  again  this  day,  the  judges 

deliTered  their  opinions  as  foUows. 

Ebskine,  C.  J. — ^I  am  of  opmion,  that  the  bargain 
and  sale,  which  the  Commissioner  has  already  executed 
to  (he  assignees,  vested  in  the  assignees  every  species 
of  freehold  interest  of  the  bankrupt,  which  the  Com- 
nussioners  are  empowered  to  convey.  In  the  two  cases 
referred  to  by  the  Commissioners,  of  Pye  v.  Daubuz  (n), 
anAEdwardsY.Applebyib),  there  was  nothing  more  than 
the  common  bargain  and  sale  to  the  assignees;  and  yet 
it  does  not  appear  that  either  Lord  Northitigton  in  the 
one  case,  or  Lord  Thurlow  in  the  other,  felt  any  diffi- 
culty on  that  account.  It  appears  to  me,  that  the 
Commissioners  can  do  no  harm  by  joining  in  the  special 
conveyance  to  the  mortgagee;  but  we  ought  not  to 
order  them  to  do  so,  unless  the  Court  is  satisfied  that 
they  have  refused  to  convey  dome  part  of  the  bankrupt's 
estate,  which  they  are  expressly  bound  to  convey  by 
the  provisions  of  the  Bankrupt  Act. 

Sir  J.  Cross. — The  bargain  and  sale  from  the  Com- 
missioners to  the  assignees  conveys,  in  general  terms, 
all  the  freehold  property  of  what  nature  or  kind  soever, 
which  the  bankrupt  had,  or  possessed,  at  the  time  of  his 
becoming  bankrupt.  Then  the  words  of  the  65th  sec- 
tion of  the  6  Geo,  4.  c.  16.,  as  to  estates  tail,  are,  ''that 

(a)  3  Brown  C.  C.  595.  (6)  2  Id.  652. 
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the  Commissioners  shall^  by  deed  indented  and  tnroUedf       1834. 
make  sale  ^  for  the  benefit  of  the  credHors,  of  any  lands,      ETparte 
tenements^  and  hereditaments,  situate  either  in  England    ^^^en.' 
or  Ireland,  whereof  the  bankrupt  is  seised  of  any  estate 
tail  in  possession,  reversion,  or  remainder'*    Now,  as 
this  section  does  not  point  out  any  particular  mode  of 
conveying  the  bankrupt's  estate  tail,  except  by  deed 
indented  and  inroUed, — ^and  as  the  Commbsioners  have 
already,  by  deed  indented  and  inrolled,  made  sale  oiaU 
the  freehold  estates  of  which  the  bankrupt  was  seised 
at  the  time  of  his  bankruptcy,  it  appears  to  me  that 
there  is  no  necessity  for  a  separate  bargain  and  sale  of 
an  estate  tail. 

Sir  6.  Rose. — I  confess,  that  I  should  feel  no  diffi- 
culty, if  I  were  one  of  the  Commissioners,  in  executing 
the  conveyance  which  is  asked  by  these  petitioners ;  as 
it  might  perhaps  place  them  in  a  better  situation  to  en« 
force  their  legal  rights  against  the  purchaser.  But  I  am, 
nevertheless,  of  opinion,  that  there  is  really  nothing  now 
for  such  a  conveyance  to  operate  upon;  as  I  think  the 
former  bargain  and  sale  has  already  passed  every  por- 
tion of  the  bankrupt's  freehold  property,  which  the 
statute  authorizes  the  Commissioners  to  convey.  It 
might  indeed  become  a  question,  whether  the  better 
course  to  pursue  altogether,  would  not  be  to  vacate  the 
existing  bargain  and  sale,  and  execute  a  fresh  one,  that 
might  be  framed  so  as  to  meet  the  peculiar  circum- 
stances of  this  case,  and  not  disturb  any  title  that  may 
have  accrued  under  the  first.  Upon  the  present  peti- 
tion, however,  it  is  unnecessary  to  make  any  order.  It 
may  be  merely  intimated  to  the  Commissioners,  that  they 


678  CASES  IN  BANKUUPTCT. 

1834.        may  execute  the  conveyance,  if  they  please;  and  that 
Ex  parte      ^  ^^  Commissioners  desire  an  order  for  their  protec- 
^nd^'era!     ^^^»  ^^  CouH  would  not  rcfuse  to  make  one,  all 
parties  consenting. 

No  Order  made;  costs  of  both 
parties  out  of  the  estate. 


Wettmintter,  Ex  parte  Carter. — In  the  matter  of  Wolman. 

ilpri/ 29.  '^ 

If  mora  than      XHIS  was  a  petition  of  two  of  the  assignees,  and  all 

the  ftatatable 

feetaretekenby  the  London  creditors  of  the  bankrupt,  complaining  of 
nonen,  they  are  the  conduct  of  the  Commissioners,  and  praying  that 
oQiSffied^liom'*  ^uiother  fiat  might  be  issued  and  directed  to  other 
•ny^futwe  fiat  Commissioners.  It  appeared  that  the  present  fiat  was 
Twotrayel-  isf^ued  in  August  1883,  and  was  directed  to  Commis- 
atteodiDgtwo     sioners   in  Dorsetshire.       At  the  first  meeting  the 

meetiDga  oq  the 

lame  day.         Commissioners  sat  from  two  o'clock  till  half- past  four, 

under  the  same 

bankruptcy,  are  when  they  adjoumed  to  six  the  same  evening,  without 
^wedby  the  Any  necessity  (as  the  petitioners  alleged)  for  these  two 
statute.  meetings,  for  which  the  Commissioners  were  paid  12/. 

for  their  fees.  On  the  20th  September  another  meeting 
was  held,  when  the  Commissioners  adjourned  at  half- 
past  twelve  o'clock  till  half-past  one.  There  was  another 
meeting  on  the  11th  December,  when  the  Commb- 
sioners  adjourned  firom  seven  o'clock  in  the  evening 
until  half-past  eight  the  same  evening;  which  last  sitting 
was  also  adjourned  until  nine  o'clock  in  the  morning  of 
the  following  day,  when  the  Commissioners  again  met, 
and  adjourned  it  to  another  period  of  the  same  day. 
For  their  sittings  on  these  two  days,  the  fees  paid  to 
the  Commissioners  amounted  to  no  less  a  sum  than  34^. 


CASES  IN  BANKRUPTCY,  679 

The  petitioners  therefore  submitted^  that  the  Com-        \SS4. 
missioners  had,  by  receiving 'these  exorbitant  fees,  dis-       Exparte 
qualified  themselves  from  acting  as  Commissioners,       ^^rtek. 
under  the  provisions  of  the  6  Geo.  4.  c.  16.  s,  92  (a). 

In  answer  to  the  allegations  contained  in  the  petition, 
the  Commissioners  filed  several  affidavits,  in  which  they 
stated  that  at  the  first  meeting  alluded  to,  they  ad- 
journed the  meeting,  at  the  request  of  the  creditors 
who  were  then  present,  and  for  their  convenience; 
which  adjourned  meeting  lasted  four  hours.  That  on 
the  adjourned  meeting  of  the  30th  September,  they  sat 
from  half-past  six  till  half-past  nine ;  and  that  on  the 
Slst  September  they  sat  from  nine  o'clock  until  half- 
past  twelve ;  when  the  balance-sheet  of  the  bankrupt 
not  being  ready  for  the  purpose  of  completing  his  last 
examination,  this  meeting  was  also  necessarily  ad- 
journed. That  the  meeting  on  the  11th  December 
was  the  audit  meeting,  which  always  consumes  much 
time,  if  the  Commissioners  examine  properly  the  ac- 
counts of  the  assignees,  and  that  upon  this  occasion  it 
was  impossible  to  investigate  them  properly  at  one 
sitting.    There  were  also  affidavits  filed  by  two  other 

(a)  By  6  Geo.  4.  c.  16.  s.  22.  "  the  said  Commissionen  shall  leceiyeand 
be  paid  the  fee  of  20«.  each  Commissioner  for  every  meeting,  and  the  like 
som  for  every  deed  of  conveyance  executed  by  them,  and  for  the  signature 
of  the  bankrupt's  certificate;  and  where  any  commission  shall  be  executed 
in  the  country,  every  Commissioner,  being  a  barrister  at  law,  shall  receive 
a  further  fee  of  20i.  for  each  meeting  ;  and  in  case  the  usual  place  of  resi- 
dence of  such  Commissioner,  being  a  barrister,  is  distant  seven  miles  or 
upwards  from  the  place  where  such  meetings  are  holden,  and  he  shall  travel 
such  distance  to  any  such  meeting,  he  may  receive  a  further  sum  of  20t,  for 
every,  such  meeting.  And  every  Commissioner,  who  shall  receive  from  the 
creditors,  or  out  of  the  estate  of  the  bankrupt,  any  further  sum  than  as 
aforesaid,  or  who  shall  eat  or  drink  at  the  charge  of  the  creditors,  or  out  of 
the  estate  of  the  bankrupt,  or  order  any  such  expense  to  be  made,  shall  be 
disabled  for  ever  from  acting  in  such  of  any  other  commisBion.'* 
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1854.        persons,  one  of  whom  was  the  solicitor  to  the  fiat,  in 
Ez  parte      ezcidpation  of  the  Commissioners. 

Caetsb. 

Mr.  J.  Russell,  and  Mr.  Bethell,  appeared  in  support 
of  thex)etition. 

«Mr.  Swttuion,  and  Mr.  Girdlestone,  appeared  for 
two  of  the  Commissioners. 

Mr.  J.  RamiBjf,  on  behalf  of  the  other  Commis- 
sioner, said,  that  he  had  made  an  affidavit,  in  which  he 
stated  that  he  submitted  his  opinion  entirely  to  that  of 
the  senior  Commissioner  at  the  differoit  meetings,  who 
thought  that  the  Commisnoners  were  legally  justified  in 
taking  the  Sdea  in  question.  That  the  fees  were  given 
to  the  deponent  by  the  solicitor's  clerk,  without  making 
any  objection  at  the  time  to  the  payment  of  them,  and 
that  the  deponent  piit  them  in  his  pocket,  without 
even  counting  them,  and  would  have  returned  them  im- 
mediately, if  the  slightest  objection  had  been  made  to 
paying  them.  That  the  deponent  considered  that  the 
dividend  meeting,  the  audit  meeting,  and  the  private 
meeting,  were  three  distinct  and  separate  meetings, 
and  that  he  was  entitled  to  a  travelling  fee  on  each  of 
them. 

Mr.  Russell 'waa  not  called  on  to  reply. 

The  Court  said,  that  they  had  no  discretion  left 
them  but  to  isisue  a  renewed  fiat,  if  more  than  the 
statutable  fees  were  taken  by  the  Commissioners ;  in 
which  case  the  Commissioners  would  be  perpetually 
disqualified  from  acting  under  any  fiiture  fiat  in  bank- 
ruptcy ;  and  they  expressed  it  as  their  opinion,  that 
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two  irmelUf^  fees,  for  attending  two  meetbigs  under       1884. 
the  same  bankruptcy  on  the  same  day,  were  beyond      ETpwte 
the  fees  aUowed  by  the  statute.  Cabtbe. 

Upon  this  intimation,  the  parties  agreed  to  let  the 
matter  stand  over  for  a  few  days,  in  the  hope  of  avoiding 
the  necessity  of  caUing  for  the  judgment  of  the  Court. 


Ex  parte  James  Tudor  Lomas. — In  the  matter  of 
James  Tudor  Lomas  and  Frederick  Cooke.  Westmitut 

ApHl  29.  ' 

XHIS  was  the  petition  of  one  of  the  b&nkrupts,  The  assignees 

are  accountable 

praying  that  the  assignees  might  be  ordered  to  declare  for  any  money 

,,,  ^_  _  they  distribute 

a  nnal  dividend  of  the  joint  estate,  and  for  the  costs  of  among  the  exe- 

.1  1*     ^  ditors  without 

the  application.  an  order  of  di- 

The  commission  issued  on  the  5th  October  1881,  jitiSlJh^ 
and  on  the  21st  February  1882  a  dividend  of  10*.,  and  ^?^P|„^^ 
on  the  22d  March  1888  a  further  dividend  of  4».  6rf.  cfificate  until 

after  such  distn- 

in  the  pound,  had  been  declared  of  the  joint  estate.  ^u^'^^^^SL. 
The  debts  proved  against  the  joint  estate  amounted  to  o^^n  it,  he 

may  petition  for 

856/.,  and  no  debt  had  been  proved  against  the  separate  an  order  on  the 

-r  t  •  1     1  •      1        »   assignees  to  de- 

estate  of  Lomas;  but  the  assignees  had  received  22/.  dare  a  final  di- 

«  •  •  ^.11  oai    tx      vidend  to  the' 

on  account  of  his  separate  estate.    On  the  loth  De-  amount  of  the 
cember  1888,  the  petitioner  duly  obtiuned  his  certifi-  with  a  view  to  ' 
cate.    The  petition  then  went  on  to  allege,  that  at  the  aibwanoe.^ 
audit  meeting  held  on  the  25th  March  last,  it  appeared  ^^^^^^^ 
that  the  assignees  had  then  in  their  hands  a  sum  of  P®'**jJ®''*®F*" 

^  rent  the  hank- 

200/.  arising  from  the  jouit  estate,  and  that  the  Com-  S^Pjj^^^ToflL"^^ 
missioner  appointed  a  meeting  to  be  held  on  the  25th  ^lowance  to 

^'^  ^  ^  the  extent  of 

April  following,  for  the  purpose  of  declaring  a  final  the  sum  distri- 
buted* 
dividend  of  the  joint  estate,  but  which  meeting  the 
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1834.  assignees  itelused  to  advertise,  aBeging  that  there  were 
j^~^  no  funds  in  their  hands  to  make  a  dividend^  or  to  pay 
LoMAs.  (he  expenses  of  the  meeting;  as  they  had»  subsequently 
to  the  second  dividend,  and  previously  to  the  bankrupt 
obtaining  bis  certificate,  applied  all  the  monies  they 
received,  as  well  from  the  joint  estate  as  from  the 
separate  estate  of  the  petitioner,  in  payment  of  the 
balances  due  to  the  several  joint  creditors,  to  make  up 
SOs.  in  the  pound,  but  not  including  interest.  The 
petitioner  insisted,  that  these  payments,  having  been 
made  without  any  authority,  and  also  without  any  pre- 
vious audit  of  the  accounts  of  the  assignees,  were  made 
in  their  own  wrong,  and  to  the  injury  not  only  of  the 
petitioner,  but  also  of  those  creditors  who  had  not  yet 
proved  their  debts  under  the  comnussion;  and  that  he 
was  therefore  entitied  to  have  a  final  dividend  declared 
of  his  estate,  that  he  might  be  able  to  claim  his  allow- 
ance* 

Mr.  Ching,  and  Mr.  Hetkeringtont  in  support  of  the 
petition.  The  assignees  were  not  justified  in  distri- 
buting the  bankrupt's  property  among  his  creditors, 
without  a  regular  order  of  dividend  made  by  the  Com- 
missioners. The  107th  section  of  the  6  Geo.  4.  c.  16. 
requires,  that  the  Commissioners  shall  appoint  a  public 
meeting  to  make  a  dividend,  of  which  twenty-one  days' 
notice  is  to  be  given  in  the  Gazette,  when  the  Commis- 
sioners are  to  make  an  order  for  the  dividend  in  writing 
under  their  hands,  and  to  cause  one  part  of  such  order 
to  be  filed  amongst  the  proceedings,  and  deliver  ano- 
ther part  thereof  to  the  assignees ;  which  order  \&  to 
contain  an  account  of  the  time  and  place  of  making 
such  order,  of  the  amount  of  the  debts  proved,  of  the 
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money  remaining  in  the  hands  of  the  assignees  to  be  1334. 
dirided,  of  how  much  in  the  pound  is  then  ordered  to  E^oarte 
be  paid  to  every  creditor,  and  of  the  money  allowed  by  Lomas. 
the  Commissioners  to  be  retained  by  the  assignees, 
with  their  reasons  for  allowing  the  same  to  be  so  re* 
taihed ;  and  that  no  dividend  shall  be  declared^  unless 
the  accounts  of  the  assignees  shall  have  been  first 
audited,  according  to  the  directions  of  the  106th  sec- 
tion, and  a  statement  delivered  by  them,  upon  oath,  of 
all  monies  they  have  received.  This  provision  was  in- 
tended to  give  the  creditors  a  salutary  check  upon  the 
conduct  of  the  assignees.  Now,  at  the  audit  meeting 
of  the  25th  March,  the  Commissioners  found  that  there 
was  then  a  balance  of  more  than  200/.  in  their  hands ; 
and  it  is  no  answer  for  the  assignees  to  say,  we  have 
since  distributed  the  whole  of  this  sum  among  the  cre- 
ditors, unless  such  distribution  was  in  obedience  to  a 
regular  order  of  dividend  signed  by  the  Commissioner. 
But  the  assignees  have  still  more  wilfully  contravened 
the  provisions  of  the  statute ;  for  though  the  Commis- 
sioner appointed  a  meeting  to  be  held  on  the  25tli 
April,  for  the  purpose  of  declaring  a  final  dividend,  the 
assignees  refused  to  advertise  or  attend  such  meeting. 
The  assignees  are,  therefore,  clearly  liable  for  the  fund 
they  have  so  illegally  paid  away. 

Mr.  Swansion  appeared  on  behalf  of  the  assignees. 
The  order  prayed  on  this  petition  cannot  be  enforced. 
The  order  asked  for  is,  that  the  assignees  may  be 
ordered  forthwith  to  hold  a  meeting,  for  the  purpose  of 
declaring  a  final  dividend  of  the  joint  estate ;  but  this 
is  not  within  the  power  of  the  assignees,  as  there  are 
no  funds  remaining  in  their  hands  to  make  a  dividend. 
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1854.  Tbe  bankrupt^  also,  has  no  right  to  complain  of  what 
£x parte  ^^  assignees  have  done;  for  if  the  fiind  had  been  dis- 
^MAt.  iribuied  under  an  order  of  diiidend*  the  bankrupt 
would  not  have  been  entitled  to  any  allowancei  as  he 
had  not  then  obtained  hia  certificate  (a).  [Sir  G.  Itoie. 
It  would  be  a  pretty  firaud  of  the  assignees  upon  the 
baqkrupty  to  present  his  claim  to  his  allowance,  by  dis- 
tributing all  th^  iunds  in  their  hands  among  his  cre- 
ditors, without  waiting  for  a  regular  order  of  dividend  of 
the  Commissbner*]  The  bankrupt  cannot  be  heatd 
against  his  assignees,  except  in  case  of  a  surplus  (6). 
He  has  not  shown  any  right  to  intercept  these  funds 
in  their  way  to  his  creditors;  nor  can  he  have  any 
possible  claim  against  the  assignees,  as  they  have  paid 
to  the  creditors  all  the  monies  that  ever  came  to  their 
hands.  [ErMtie,  C.  J.  The  question  is,  were  these 
payments  legally  made  ?]  [Sir  G,  Rose.  The  assignees 
are  not  entitled  to  pay  one  sixpence  to  the  creditors 
without  an  order  of  dividend.]  [Sir  /•  Cross.  Would 
not  your  argument  lead  to  this — that  when  the  divi- 
dends already  paid  under  a  commission  with  the  money 
in  hand,  on  which  a  dividend  might  be  declared,  were 
sufficient  to  entitle  the  bankrupt  to  bis  allowance,  the 
assignees  might  then  make  a  scramble  and  pay  every 
farthing  away,  to  deprive  the  bankrupt  of  his  allow- 
ance.] In  thb  case  substantial  justice  has  been  done. 
For  if  in  October,  when  the  assignees  distributed  this 
fund  among  the  creditors,  they  had  only  done  so  under 
the  audiority  of  a  dividend  meeting,  it  is  quite  dear 
that  the  bankrupt  would  not  have  been  entitled  to  any 
allowance,  as  he  had  not  then  obtained  hb  certificate. 

(a)  6  Geo.  4.  c.  16.  s.  12S.  (6)  Qturr«  Umim. 


LOMAS. 
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And  there  is  noAing  in  the  107th  section,  that  would  l^^^* 
have  helped  him,  so  as  to  prevent  all  the  monies  in  tl^  Ez  parte 
hands  of  the  assignees  from  being  distributed  among 
his  creditors.  [ErMnCi  C.  J*  Look  at  the  109th  see* 
tion.]  No  person  can  complain  of  what  the  aasigiieea 
have  done,  who  has  not  been  injured  by  this  mere 
deviation  of  form ;  and  therefore  the  bankrupt,  who 
would  have  received  np  benefit,  if  the  form  had  be^i 
observed,  has  no  reason  to  complaiii  of  a  depaeture 
from  it  in  the  present  instanee.  If  a  creditor  had  been 
prevented  from  proving  his  d^bt,  he  might  then  have 
had  cause  for  complaint;  but  as  no  injury  appears  to 
have  been  occasioned  to  any  of  the  creditors,  no  real 
injustice  has  been  done ;  for  the  bankrupt  would  have 
been  placed  precisely  in  the  same  situation,  as  he  now 
is.  It  is  contrary  to  the  practice  of  the  Courts,  to  listen 
to  complaints  of  errors  of  form,  where  a  party  had  no 
right  to  complain  when  the  error  was  committed,  but 
merely  acquires  an  ex  post  facto  right* 

E&SKINE,  C.  J. — ^When  the  bankrupt  obtained  his 
certificate  on  the  18th  December  last,  he  then  acquired 
a  vested  right  to  the  allowance  provided  for  him  by 
the  statute.  On  the  @5th  March  preceding,  the  Com** 
missioner  found  that  a  balance  of  more  than  SOO/.  was 
then  in  the  hands  of  the  assignees ;  and  they  can  only 
discharge  themselves  of  this  sum,  by  distributing  the 
money  under  an  order  of  dividend.  The  assignees 
have  no  right  whatever  to  exercise  their  own  discretion 
in  the  distribution  of  the  bankrupt's  effects;  they  can 
only  do  so,  when  authorized  by  the  Commissioners.  It 
appears  to  me  therefore,  that  the  bankrupt  has,  under 
these  circumstances,  a  right  to  dispute  the  conduct  of 
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1 834.  Ae  aadgnees,  with  a  view  to  obtaining  lus  allowance ;  for^ 
£~^  though  the  Court  requires  a  final  dividend  to  be  made 
LoMAs.       before  the  bankrupt  can  chum  his  allowance,  yet  I 

think;  that  the  second  dividend  which  was  made  in  this 

case  may  be  considered  as  a  final  one. 

Sir  J.  Cross. — ^The  first  point  that  was  urged  in 
argument  on  the  part  of  the  assignees  was,  that  the 
Order  prayed  for  on  this  petition  was  absurd.  If  so, 
the  Court  has  the  power  to  firame  a  proper  Order  to 
meet  the  circumstances  of  the  case.  The  second  pro- 
position is,  that  the  assignees  were  empowered  to  dis- 
tribute the  bankrupt's  funds  among  the  creditors,  with- 
out any  order  of  dividend.  I  can  only  say,  for  my  part, 
that  in  all  my  experience  in  bankruptcy  proceedings  I 
never  before  heard  of  such  a  proposition.  The  third 
point  put  was,  that  the  Commissioner  was  wrong  in 
finding  that  the  sum  of  SOO/.  was  in  the  hands  of  the 
assignees,  which  they  had  previously  distributed  amoqg 
the  creditors.  But  if  the  assignees  paid  this  money 
away  without  any  order  of  dividend,  they  paid  it  in 
their  own  wrong,  and  the  Commissioner  was  quite 
right,  on  the  audit  of  their  accounts,  to  find  that  they 
were  still  accountable  for  money,  of  which  they  had  not 
legally  discharged  themselves.  The  fourth  proposition 
made  was,  that  the  bankrupt  is  a  stranger  to  this  pro- 
ceeding, and  has  no  interest  in  the  matter,  because  he 
bad  not  obtained  his  certificate  before  the  money  was 
paid  away.  But,  if  all  the  preceding  propositions  are 
wrong,  the  bankrupt  has  a  vital  interest  in  impeaching 
the  conduct  of  the  assignees  on  this  occasion.  For 
what  is  it  they  have  done?  Without  obtaining  any 
order  of  dividend  from  the  Commissioner,  they  go  and 


CASES  IN  BANKRUPTCr.  687 

distribute  all  the  bankrupt's  effects  in  their  hands,  and        is 34. 
thus  deprive  the  bankrupt  of  that  allowance  which  the       ^    J^^ 
law  has  in  its  wisdom  provided   for  him.     I  do  not       Lomas. 
impute  to  the  assignees,  that  it  was  their  intention  to 
commit  a  fraud  upon  the  bankrupt ;  but  if  we  were  to 
lend  our  sanction  to  such  a  proceeding  as  the  present, 
it  would  lead  to  the  grossest  injustice. 

Sir  G.  Rose. — The  prayer  of  this  petition  is  quite 
large  enough,  to  enable  us  to  work  out  a  proper  Order 
to  do  the  bankrupt  justice.  We  find,  upon  these  pro- 
ceedings, that  the  Commissioner  appointed  a  meeting 
to  be  held  for  the  purpose  of  declaring  a  final  dividend. 
The  proper  Order  therefore  for  the  Court  to  rnake^ 
under  these  circumstances,  is,  that  the  Commissioner 
should  calculate  the  bankrupt's  allowance  on  the  amount 
of  the  sum  divided,  including  the  215/.,  as  if  it  had 
been  duly  applied  in  the  payment  of  dividends ;  and 
that  the  bankrupt  has  a  claim  for  any  allowance  which 
the  Commissioner  may  find  he  is  entitled  to,  to  the 
extent  of  the  sum  of  2151.  And  I  think  it  is  right,  that 
the  assignees  should  pay  the  costs. 

The  Order  made  was  as  follows : — It  appearing 
that  a  final  dividend  has  taken  place,  and  .the 
assignees  admitting  that  they  have  applied  the 
balance  in  their  hands,  amounting  to  215L,  in 
payment  to  the  creditors,  and  that  they  have 
not  any  further  assets, — let  the  Commissioner 
ascertain  the  allowance  of  the  bankrupt,  taking 
into  calculation  the  said  sum  of  2151.  so  paid  as 
aforesaid,  and  let  the  assignees  pay  such  allow- 
VOL.  in.  8  A 
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ance  to  the  bankrupt,  not  exceeding  tlie  extant 
of  the  said  sum  of  215L,  and  let  the  aaaigneef 
ako  pay  the  costs  of  this  application.  This 
Order  to  be  without  prejudice  to  any  remedy 
over  which  the  assignees  may  haTe  against  the 
creditors. 


WutmituUr, 
April  29. 

AUendAiice  of 
petitioning  cre- 
ditor dispenaed 
with,  under  the 
circumitancet, 
ftt  the  opening 
of  the  fiat. 


In  the  matter  of  Polton. 

Mr.  ANDERDON  moved  for  an  Order  to  dispense 
with  the  attendance  of  one  of  liie  petitioning  crediton, 
on  the  opening  of  this  fiat,  on  the  ground  that  the 
creditor  lived  in  London,  and  the  fiat  was  to  be 
opened  at  Bath ;  the  rule  being,  that  when  the  peti* 
tionuig  creditqr  resided  at  a  distance  of  eighty  miles 
from  the  place  where  the  fiat  is  intended  to  be  opened, 
his  personal  attendance  is  dispensed  with,  and  he  is  at 
liberty  in  that  case  to  prove  his  debt  by  affidavit. 


The  Court  made  the  Order  accordingly. 


Ex  parte  Georob  Frbdbricx  Mikton.— In  the 

matter  of  Rhoda  Greek. 

Wettmintter,  ... 

April  29.        rri 

An  iniolvent      ^  HIS  was  the  petition  of  a  creditor  to  prove  a  debt 
Sr^i^rTfor  ™^«'  *^  foUowmg  circumstanoes  :— 
J^unKS^-      ^*   appeared   that  the  bankrupt,  who  carried  on 
"f  wl^toT  ^"«"*®S8  at  Bristol,  had  in  March  1830,  previous  to 

the  whole  of  his  debt*  in  order  to  induce  him  to  sign  the  composition  deed.  After  ptyiog  him 
in  full,  she  contracts  a  fresh  debt  with  him,  and  then  becomes  bankrupt.  H«;<2,that  the  pay* 
inents  made  to  the  creditor  above  the  composition  of  13«.  6d.  in  the  pound  were  fiMidiilent 
and  void,  and  that  the  creditor  could  not  prove  for  the  amount  of  his  fresh  debt  contracted 
with  the  bankrupt,  without  fint  deducting  these  payments. 
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her  bankrui>tcy,  compounded  with  her  creditors  for  1834. 
lSs%  6d.  in  the  pound ;  and  that  the  petitioner,  whose  i^^ta 
debt  amounted  to  269/.  1&*  9d.,  received  three  bills  of  ^^^«^«»- 
exchange  for  60/.  14^.  5d,  as  the  amount  of  his  com- 
pofiitton^  On  the  31  st  March  the  bankrupt  paid  the 
petitioner,  in  addition,  the  sum  of  &IL  on  account  of 
this  debt;  in  October  following  another  sum  of  SOL; 
and  in  August  1831  a  further  sum  of  36/.  12^  &/• 
The  petitioner  stated,  that  these  payments  were  made 
to  him  Toluntarily  by  the  bankrupt,  without  any  stipu- 
lation on  his  part,  either  before  or  after  the  execu- 
tion of  the  composition  deed,  and  with  a  view  to 
induce  the  petitioner  to  trust  the  bankrupt  again  for 
goods,  which  she  could  not  get  any  where  else,  the 
goods  being  a  patent  article*  The  petitioner  continued 
to  deal  with  the  bankrupt  from  the  time  of  her  failure' 
in  March  1830,  until  the  issuing  of  the  fiat  against  her 
in  November  183S,  when  she  was  indebted  to  the  peti- 
tioner in  160/.  for  goods  sold  subsequent  to  her  former 
fiulure*  On  the  petitioner  applying  to  prove  this  debt, 
the  Commissioners  only  admitted  him  to  prove  for 
72L  *19.  6d.,  on  the  ground  that  the  three  payments  so 
made  to  him  by  the  bankrupt,  amounting  to  87/,  12s*  6i/.« 
ought  to  be  deducted. . 

The  petitioner  prayed,  that  the  Commissioner  might 
be  ordered  to  admit  the  proof  for  160/.,  and  for  the 
costs  of  the  application. 

In  answer  to  the  statements  in  the  petition,  the 
bankrupt  swore,  that  at  the  time  she  compounded  with, 
her  creditors,  the  petitioner  required  full  payment  of 
his  debt,  as  the  only  terms  upon  which  he  would  siga 
the  deed  of  composition,  and  threatened  to  strike  a 
docket  against  her,  unless  she  consented  to  do  so ;  that 

3a2 
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1834.  after  a  long  discussion  she  at  length  promised  to  pay 
Ex  parte  h^™  ^®  residue  of  his  debt,  and  that  he  then  signed 
MiwTOM,      ^jj^  agreement  for  composition. 

Mr.  Montagu  appeared  in  support  of  the  petition ; 
and  contended  that  the  assignees  had  no  right  to  set 
off  the  payments  that  were  made  in  discharge  of  the 
old  debt,  in  deduction  of  the  amount  due  to  the  peti- 
tioner, in  respect  of  the  subsequent  dealings  between 
him  and  the  bankrupt,  the  transactions  being  perfectly 
separate  and  distinct. 

Mr.  Sfoanston,  for  the  assignees.  The  petitioner 
had  notice  given  to  him  by  the  assignees,  previously  to 
any  meeting  of  the  Commissioners  for  the  proof  of 
debts,  that  the  assignees  intended  to  dispute  his  debt; 
and  that  it  would  be  necessary  for  him  to  attend  per- 
sonally before  the  Commissioners,  if  he  intended  pres- 
sing his  proof  to  the  full  amount  claimed  by  him;  but, 
notwithstanding  this  notice,  the  petitioner  did  not  think 
proper  to  attend,  and  merely  instructed  an  agent  to 
tender  an  affidavit  of  the  debt,  but  which  afforded  the 
Commissioners  no  satisfactory  explanation.  The  pay- 
ments made  by  the  bankrupt,  beyond  the  amount  of  the 
composition  on  the  old  debt,  were  a  fraud  upon  the  other 
creditors.  lErskine,  C.  J.  If  the  pajrments  were  made, 
in  consequence  of  an  agreement  with  the  petitioner 
previous  to  the  composition  deed,  then,  no  doubt,  the 
transaction  was  fraudulent;  but  if,  as  the  petitioner 
has  sworn,  the  payments  were  made  aflter  the  deed  was 
executed,  and  were  entirely  voluntary  on  the  part  of 
the  bankrupt,  then,  I  know  of  no  case  that  says  such 
payments  are  fraudulent.]    The  petitioner  states  in 
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his  affidavit,  that  the  bankrupt  made  him  the  first  pay-  1834'. 
ment  of  211,  on  the  31st  March,  and  that  this  was  two  Expaite 
days  after  the  composition  deed  was  executed ;  but  it  Minton. 
is  distinctly  sworn  by  the  bankrupt  and  another  wit- 
ness, that  though  the  agreement  for  the  composition 
might  have  been  entered  into  at  Bristol,  before  such 
payment,  yet  that  the  deed  itself  was  not  executed  by 
the  petitioner  until  some  weeks  afterwards  in  London. 
This  has  not  been  denied  by  the  petitioner ;  so  that^ 
according  to  the  undisputed  evidence  in  the  case, 
coupled  with  the  petitioner's  own  statement,  it  is  clear 
that  the  payments  were  in  fraud  of  the  composition 
deed.  In  Jackson  v.  Lomas  (a), — where  an  insolvent 
assigned  over  his  effects  for  the  benefit  of  his  creditors, 
and  in  the  deed  there  was  a  proviso  that  the  shares  of 
those  creditors,  who  did  not  execute  it  before  a  given 
day,  should  be  paid  to  the  insolvent, — and  after  that  day 
an  agreement  was  made  between  the  insolvent  and  a 
creditor,  that  the  creditors  should  sign  the  deed,  and 
that  the  insolvent  would  pay  him  the  remainder  of  his 
wh<Je  debt, — the  latter  agreement  was  held  to  be  frau- 
dulent and  void.  So  in  Wells  v.  Girling  (6), — where  A.f 
being  in  embarrassed  circumstances,  and  indebted  to 
the  plaintiff,  the  plaintiff  promised  to  persuade  A.*b 
creditors  to  agree  to  a  composition,  on  condition  of 
^•'s  giving  the  plaintiff  a  promissory  note  for  the 
amount  of  his  own  debts,  signed  by  A.  and  another 
person  as  surety,  which  was  accordingly  given ; — and 
the  plaintiff  and  A.  agreed  to  keep  the  matter  a  secret 
firom  A.^B  creditors, — it  was  held  that  the  transaction 
was  fraudulent  and  void,  and  that  the  plaintiff  could 
not  recover  on  the  note  against  the  defendant.    These 

(a)  4  T.  R.  166.  (b)  1  Brod.  &  B.  447. 
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1834.  authorities  plainly  show,  therefore^  that  any  payments^ 
Exwte  ^^^  those  made  by  the  bankrupt  in  the  present  case, 
MxhnoK.  ^^  y^ij^  ^n  the  ground  of  fraud  upon  the  other  cre- 
ditors; and,  it  may  be  added  also,  on  the  ground  of 
oppression  of  the  debtor.  The  present  is  not  a  case  of 
pari  deKeto,  where  the  guilt  is  equal  in  each  party;  but 
here  it  is  entirely  the  guih  of  the  oppressor. 

Mr.  Montagu,  in  reply.  The  question  is,  is  this  a 
mutual  debt,  or  a  mutual  credit?  or  could  these  pay- 
mentSy  which  were  made  by  the  bankrupt  to  a  creditor 
in  satisfaction  of  a  lawful  debt^  be  recoverable  back  in 
an  action  at  law?  There  is  no  case,  which  supports  such 
a  position.  It  has  been  said,  that  there  is  a  difierence 
between  signing  the  agreement,  and  executing  the  deed 
'  of  composition,  but  I  contend  there  is  no  such  differ- 
ence. Taking  it  for  granted,  however,  that  the  case 
set  up  by  the  respondents  is  the  correct  account  of  the 
transaction,  then  both  parties  are  to  blame ;  and,  under 
these  circumstances,  it  is  settled  by  Ruitery.  Rhodes  (a), 
and  Bradley  v.  Gregory  (ft),  that  "potior  est  conditio 
possidentis/*  But,  in  whatever  light  the  transaction 
may  be  viewed,  it  is  certainly  not  a  case  of  set-off. 

Erskine,  C.  J. — It  is  quite  clear,  that  if  it  had  ap- 
peared satisfactorily  to  us  on  the  affidavits,  that  these 
had  been  voluntary  payments  made  by  the  bankrupt, 
after  the  execution  of  the  composition  deed,  they  could 
not  be  recovered  back  by  the  assignees.  But  if  they 
were  made,  as  a  bribe,  to  induce  the  petitioner  to  exe- 
cute the  deed,  or  in  pursuance  of  any  previous  agree- 
ment, then  the  question  would  arise,  whether  these 

(a)  1  £sp.  236.  (b)  2  Camp.  383. 
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paymentSi  being  fraudulent  as  against  the  other  ere-  IS34>, 
diCors,  could  not  be  recovered  back  in  an  action  at  law.  Ez  parte 
Now,  it  appears  from  the  affidavits,  that  several  cre- 
ditors signed  the  deed  after  the  petitioner  had  signed 
k;  so  that,  if  he  had  previously  stipulated  for  moce 
than  the  amount  of  the  composition,  there  can  be  no 
question  but  that  it  was  a  fraud  upon  these  creditors, 
who  WCTe  deceived  by  seeing  his  name  previously  affixed 
to  &e  deed.  I  confess  my  own  ojHnion  is,  that,  under 
these  circumstances,  the  petitioner  would  be  liable  to 
refund  the  payments  made  to  him  beyond  the  amount 
of  the  composition;  for  this  would  not  be  a  case  of  par 
deUetum,  as  it  would  not  be  the  fraud  of  the  debtor  (a) 
in  paying  the  money,  but  of  the  creditor  in  receiving 
it,  and  thus  extorting  more  than  the  other  creditors. 
Then  if  the  bankrupt  could  have  recovered  back  this 
money,  her  assignees  could  also  recover  it  back,  and 
m  that  case  there  would  be  a  dear  right  of  set-off. 
The  whole  question  depends  upon  the  fact,  whether 
the  payments  were  made  in  pursuance  of  a  previous 
agreement;  and  as  there  is  so  much  ciMitradiction  in 
the  affidavits  on  this  subject,  I  should  wish  to  look 
into  them,  before  I  deliver  my  definitive  opinion. 

Sir  J.  Cross  concurred  in  the  profwiety  of  pos^ 
poning  the  final  decision  of  the  Court. 

Shr  G.  Rose. — The  question  is,  whether  diese  pi^* 
ments  come  within  the  clause  in  the  act  of  parliament  (i) 
relatmg  to  mutual  credit.    I  should  have  said,  that 

(a)  Would  it  not,  with  submissioii;  amount  to  a  fraudulent  preferincc, 
on  the  part  of  the  debtor  1 
(6)  6  Geo.  4.  c.  16.  A.  50. 
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1854.  where  a  debtor  is  prevailed  upon  to  pay  one  creditor 
Ex  parte  more  than  the  others^  as  the  only  condition  on  which 
tHTON.  ii^^  creditor  will  consent  to  sign  a  composition  deed, 
the  debtor  could  recover  it  back,  as  it  would  be  a 
fraudulent  payment^  on  the  principle  of  public  policy, 
which  renders  it  expedient,  not  only  that  one  creditor 
of  an  insolvent  debtor  should  not  be  preferred  before 
another,  but  also  that  the  debtor  himself  shoidd  be  pro- 
tected from  oppression.  If  there  had  been  no  release 
in  the  composition  deed,  it  might  perhaps  have  aided 
the  case  of  the  petitioner.  But,  under  the  present 
circumstances,  I  feel  bound  to  say,  that  this  was  a  pay* 
meot  made  by  the  bankrupt  to  the  petitioner  as  au  in- 
ducement to  execute  the  deed,  and  that  it  was  there^ 
fore  fraudulent,  as  against  the  other  creditors,  and 
could  not  legally  be  retained. 

April  30.    .        Their  Honors  this  day  delivered  their  judgments  as 
follows:  — 


EasKiNE,  C.  J. — The  Court  are  unanimously  of  opi- 
nion, on  the  authority  of  the  case  o{  Smith  v.  Cti^(a)^ 
that  this  petition  must  be  dismissed,  with  costs.  That 
case  was  very  similar  to  the  present,  and  it  was  there 
abo  contended  in  argument  by  the  counseL  that  the 
parties  were  in  pari  delicto.  But  Lord  EUenboraugh^ 
in  his  judgment,  says,  **  this  is  not  a  case  of  par  de^ 
Uctum  ;  it  is  oppression  on  one  side,  and  submission  on 
the  other ;  it  never  can  be  predicated  as  par  delictum, 
where  one  holds  the  rod,  and  the  other  bows  to  it« 
There  was  an  inequality  of  situation  between  these 
parties ;  one  was  creditor,  the  other  debtor,  who  was 

i,%)  6M.  ScS.  160. 
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driven  to  comply  with  the  tenns  which  the  former  chose        1 834. 

to  enforce.  And  is  there  any  case,  where,  money  having       , 

been  obtained  extorsively,  and  by  oppression,  and  m  Minton. 
fraud  of  the  party's  own  act,  as  it  regards  the  otheir 
creditors,  it  has  been  held  that  it  may  not  be  recovered 
back?  On  the  contrary,  I  beKeve  it  has  been  uni- 
formly  decided  that  an  action  Kes."  This,  then,  befaig 
the  kw  on  the  subject,  the  case  resolves  itself  entirely 
into  a  question  of  fact,  namely,  whether  there  was  any 
previous  agreement  that  Minton,  the  petitioner,  should 
receive  more  than  the  other  creditors  of  the  bankrupt. 
After  carefully  looking  through  the  affidavits,  I  am 
satisfied  that  there  must  have  been  some  previous 
arrangement  of  this  kind ;  for  it  appears,  that  some  of 
the  creditors  held  out,  and  did  not  sign  the  deed  until 
after  it  was  signed  by  Minion.  And,  mdeed,  the  pro- 
bability of  the  case  is  strongly  against  the  account 
given  by  Minion  of  tbe  transaction ;  for  it  is  not  very 
likely  that  a  woman,  having  just  been  freed  from  her 
difficulties,  would  make  these  payments  to  him  as  a 
voluntary  gratuity.  If  this  money,  therefore,  was  paid 
by  Mrs.  Green,  in  compliance  with  a  previous  demand 
of  Minion,  and  under  a  well-grounded  apprehension  on 
her  part,  .that  Minion  would  not  execute  the  deed 
unless  these  payments  were  made  to  him,  in  addition 
to  the  composition  of  18«.  6d.  in  the  pound,  I  am  of 
opinion,  Uiat  Mrs.  Green  could  have  recovered  them 
back,  or  set  them  off,  in  an  action  at  law;  and  that  being 
so,  the  same  right  will  of  course  devolve  upon  her  auh 
signees.  The  Commissioners  were,  therefore,  as  it 
appears  to  me,  quite  correct  in  the  view  they  have 
taken  of  the  question. 
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18S4.  Sir  J.  Caoss. — ^There  can  be  no  doabt  as  to  tbe  bw 

£jjp,rte  ^  ^^  ^^^^ »  I  ^^  ^^y  AQ^ous  to  look  through  the 
^^"^^*  affidavits^  to  satisfy  myself  about  the  facU.  Now,  Mrs. 
Green  positively  swears  in  her  affidaviti  that  Mimim 
told  her  he  would  never  enter  into  the  arrangemwt 
then  pending  between  her  and  her  creditors,  unless  she 
would  give  him  security  for  the  whole  of  his  deb^--^ 
that  the  discussion  on  the  subject  lasted  two  hoiir%-*- 
that  Mr.iPr^  a  friend  of  her's  thai  present j but  who  is 
since  dead,  expostulated  wUh  Minifn  to  no  puqpoae, — 
that  she  at  last  reluctantly  consented  to  comply  with 
the  demandj — ^and  diat  Mintim  saidt»  the  other  creditoes 
need  know  nothiiig  of  this  private  anmpgement.  Than^ 
what  does  the  soheiter  say^  who  pcepared  the  eoa^ 
position  deed?  He  swears,  that  it  was  not  prepared 
vintil  tiie  SSd  April,  and  was  afterwards  sent  up  to 
liOndoD  for  the  s^piatuie  of  Mitdom,  and  the  other 
credttots  who  resided  tfaere»  I  am  cleaily  of  opinioii, 
that  the  whole  transaction  was  a  fraud  against  the  other 
CMditois,  and  that  the  amount  oi  the  payments  made 
to  Mmien,  beyond  the.  amount  of  the  composition,  onglit 
to  be  deducted  from*  his  subsequent  debt. 

Sk  6.  RosB  concurred. 


The  petition  was  therefore  dismbsedj  with  costs. 
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1SS4. 


JStiL  parte  Joseph  Jones. — In  the  matter  of 

ClARKSON  LaMPLOUGH.  Wntmimtm', 

JpriiSO. 

This  was  the  petition  of  a  trustee  under  a  tewt  deed  ^  ^f"^^, 

*^  made  to  the 

ezecotad  by  tke  bankrupt,  praying  that  the  fiat  might  petitiom^cie. 
be  annulled  at  the  costs  of  the  petitioniBg  ciediten*  meat  of  hit 

debt,  a/ler  a 

The  feUomng  were  the  fkcts,  as  stated  in  the  petition,  docket  had  been 

already  struck 

On  the  7th  August  18S3,  the  bankrupt  assigned  hy  against  the 
deed  the  whole  of  his  effects  to  Ae  petitioner,  upon  (iie  though^befoie 
wial  truits  ibr  payment  of  his  debts;  but  the  iMmiee  ^^^{^ 
reeeiTed  under  it  were  not  sulBicienl  to  pay  die  ore*  '^^.*  4.^^^ 

*^  ^  sufficient  to 

ditwainlulL  In  Odober  18S3,  Uardmg  &  Oocapi^ed  defeat  the  fiat. 
to  beeome  parties  to  this  deed  of  asognment,  daiming  who  can  show 

that  he  sustains 

to  be  crocHtors  of  the  bankrupt  for  36fIU  6$.  4dL ;  pari  a  grievance 
of  this  sum,  namely,  »5U  U  being  for  principal  and  X^'?  s^ 
interest  due  to  them  from  the  bankrupt  en  a  joint  and  mthstanding^he 
aevwal  warrant  of  attorney  entered  into  fay  the  bank*  to  it.  A  uusim^ 
rupl  with  his  fatheiv  Tkc$fMUi  LanqaMtgk,-^auiiiUr&^  f^^lJ!^"^ 
mamder,  namety,  107A  80.  5d.  being  for  principal  and  ;;^JS^^^^f^^ 
interest  due  on  a  joint  promissory  note  of  the  bankrupt  >^€b>  may  pe« 
and  one  Hemty  Ward.    Tiie  warrant  of  attorn^  was  piup<'B6. 
entered  into  by  the  bankrupt  as  surety  for  bis  fodier> 
for  the  payment  of  9502.  and  interest  by  instahnenta, 
die  first  instalment  to  become  payable  on  ttie  9th 
Jbnuary  I8S4 1   but  the  bankrupt  himself  nerev  re* 
oeived  any  consideration  for  joining  in  k;    and  the 
petitioner,  conffiidering  that  there  hanng  been  then  no 
default  in  the  payment  of  the  money  secured  by  the 
warrant  of  attorney,  according  to  the  terms  of  the  de* 
feazance,  refused  to  permit  Harding  &  Co.  to  sign  tihe 
deed,  in  respect  of  the  debt  they  claimed  to  be  due  upon 
it.  "With  respect  to  the  promissory  note,  the  petitioner 


Jotnu, 
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18S4.  stated  that  Henry  Ward^  the  other  joint  maker  of  it, 
Elparte  ^^^  ^^^  ^  surety  with  the  bankrupt,  in  December  1833 
repeatedly  offered  to  pay  the  amount  of  it  to  Harding 
&  Co.,  and  on  the  23d  December  made  a  formal  tender 
of  the  money  to  John  Harding,  who  refused  to  accept 
it.  Previous  to  the  tender,  Henry  Ward  had  consented 
to  become  a  party  to  the  trust  deed,  and  was  still  ready 
to  execute  it  On  the  same  day  on  which  the  tendee 
was  made,  namely>  the  SSd  December,  a  fiat  was  issued 
against  the  bankrupt  by  Harding  &  Co.*  under  which 
Harding  was  chosen  sole  assignee.  The  petitioner 
stated,  that  he  and  his  partner  were  creditors  of  the 
bankrupt  to  the  amount  of  146/.,  and  that  there  was 
no  debt  owing  from  the  bankrupt  to  Harding  &  Co., 
except  those  claimed  by  them  on  the  joint  warrant  of 
attorney  and  the  joint  promissory  note. 

In  answer  to  die  statements  in  the  petition,  Harding 
swore  that  on  the  18th  December  he  made  an  affidavit 
of  debt,  and  executed  the  usual  bopd,  for  the  purpose 
of  striking  a  docket  against  the  bankrupt, — that  these 
were  sent  up  to  London  from  Bridlington  in  Yorkshire 
for  that  purpose, — ^that  on  the  Slst  December  the  docket 
was  struck, — and  that  on  the  SSd  December  the  fiat  was 
accordingly  issued ;  and  that  a  person  api^ied  to  the  * 
deponent  in  the  evening  of  the  Slst  December,  relative 
to  a  tender  on  behalf  of  Waitd  of  the  money  due  on  the 
note,  but  that  no  actual  tender  was  made  until  the 
evening  of  tbe  S3d  December ; — and  that  the  reason 
why  the  fiftt  was  issued,  was,  because  tbe  petitioner 
refused  to  let  Harding  &  Co.  come  in  under  the  as- 
signment. 

Mr.  Beihell,  and  Mr.  Arnold,  on  behalf  of  the  as-* 
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ognee,  took  a  preliminary  objection  to  the  petition,       1834, 
namely,  that  the  petitioner,  having  possessed  himself  of      {jT^rto 
all  the  property  of  the  bankrupt  under  the  trust  deed,        ^^^^' 
was  not  a  creditor  claiming  under  the  flat ;  that  the 
object  of  the  petition  was  to  defeat  the  fiat,  because  it 
would  overreach  the  deed ;  and  that  the  petitioner  had 
no  locu^  standi  in  ^trid,  ckuming  nothing  under  the 
fiat, 

Erskinb,  C.  J. — It  struck  me,  at  first,  that  there  was 
something  in  this  objection ;  but  iny  colleagues  thought 
difierently,  and  on  consideration,  I  am  inclined  to  agree 
with  them  in  opinion.  When  any  party  can  show  that 
he  will  suffer  a  grievance  in  consequence  of  tiie  fiat,  he 
may  petition  to  supersede  it.  It  has  been  determined^ 
even  in  the  case  of  a  witness  who  was  summoned  to. 
attend  before  the  Commissioners,  that  he  might  petition 
to  supersede  it. 


Sir  O,  Rose* — It  is  not  because  a  party  claims  ad- 
versely to  the  fiat,  that  he  may  not  petition  to  super- 
sede it.  A  judgment  creditor  may  petitbn  for  this 
purpose:  and  even  a  bare  trustee  under  a  deed,  who  is 
not  a  creditor,  may  apply  for  a  supersedeas,  on  the 
ground  that  the  fiat  will  prevent  the  execution  of  his 
trust,  and  is  therefore  so  far  injurious  to  him.  Here, 
the  trustee  will  suflfer  a  material  grievance  from  the 
fiat;  because,  if  the  fiat  is  proceeded  with,  the  trust 
deed  will  then  become  inoperative,  and  in  that  case 
the  trustee  will  be  personally  liable  for  all  charges 
relating  to  it.  The  petitioner,  however,  must  enter 
into  an  undertaking  to  bring  the  property  into  Court, 
and  to  abide  by  tiie  judgment  of  the  Court,  if  it  should 
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1SS4.       BfiftBt  to  be  against  huB,  as  ireH  as  not  to  bifng  airf 
action  at  law. 


Eiptrte 


Mr.  S^aitstany  and  Mr.  Okbug^  in  suppoft  of  the 
petition.  There  is  no  objection  to  such  an  undeMak* 
iag.  The  question  is,  whellier  a  creditor  can  issue  a 
fiat  after  a  tender  of  his  debt.  Now  the  facts  are  faere» 
that  a  tender  of  the  money  due  on  the  note  was  made 
to  the  petitioning  creditor  before  the  fiat  issued.  It 
appears,  that  an  agent  on  the  part  of  Mr.  Ward,  who 
was  the  joint  maker  of  the  note  with  Ihe  bankrupt, 
appSed  to  Mr.  Harding,  in  the  evening  of  the  Sist 
December,  to  tender  him  1051.  for  the  balance  of  prin- 
cipal and  interest  due  on  the  note,— and  that  Harding 
reused  to  take  the  money  then,  as  it  was  after  the 
usual  hours  of  business.  The  tender,  howerer,  was 
repeated  on  Monday  the  93d  December.  IF  we  Can 
show,  therefore,  an  application  to  make  a  tender  en  Ae 
Slst  December,  and  a  reftisal  then  to  accept  it,  and 
afterwards  an  actual  tender  on  the  Sdd,  the  tender  will 
relate  back  to  the  first  application  to  make  it,  aikd 
which  was  only  then  prerented  by  the  act  of  the  Ofe- 
ditor  himself.  [Etikine  C.  3.  The  question  is,  ^ethe)^ 
a  legal  tender  was  made  on  Hie  Saturday,  before  the 
docket  was  struck;  for  if  the  docket  was  previously 
struck,  it  becomes  immaterial  whether  the  tender  was 
made  on  the  Saturday,  or  the  Monday.]  There  was  but 
one  debt  due  to  Harding  &  Co.  from  ^ar«f  and  L^nih 
plough  jointly,  and  if  we  show  a  tender  by  one  of  the 
joint  debtors  before  the  fiat  was  issued,  it  is  an  answer 
to  the  fiat;  for  it  would  be  most  unjust,  that  a  creditor 
should  be  permitted  to  issue  a  fiat,  when  he  mij^t,  if 
he  chose,  have  previously  received  his  debt    NoW| 
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was  what  passed  on  tbe  Saturday  eqmvaleiit  to  a       VSH. 
tender,  or  not ?    The  Court  is  not  to  determine  what      foZ[[|| 
would  be  a  sufficient  tender  to  bar  an  action  at  law  for       J<»*»* 
a  debt,  but  whether  it  would  be  equitable  in  this  case, 
that  a  creditor  should  make  a  man  a  bankrupt,  who  was 
ready  and  willing  to  pay  him  his  debt.  It  oannot  be  s«id, 
that  a  trader  intends  to  defrMid  or  delay  his  creditor^ 
when  he  offers  to  pay  the  creditor  what  he  owes  him; 
The  nonpaym^it  of  the  debt  in  this  case  does  not  aris« 
from  the  d^y  or  fraud  of  the  debtor,  but  from  the 
wilful  refusal  bf  the  creditor  to  receire  his  debt.    And  it 
makes  no  difference  in  diis  respect,  whether  the  tender 
was  made  before  the  striking  of  the  docket,  or  the 
issuing  of  the  fiat»    {Sir  «/*.  Crou*  Is  there  any  case 
reported,  where  the  tender  has  been  made  between 
the  docket  and  the  issuing  of  the  fiat?]    [Sit  O.  Roie. 
It  has  been  decided,  that  even  the  payment  of  a  bill  of 
exdiange  by  one  of  the  parties  liable  on  it,  will  not 
defeat  a  commission  issued  against  another  party  to 
the  bii,  where  the  payment  was  made  after  the  docket 
was  struck*]    The  refusal  to  accept  the  tender,  in  this 
ease^  was  uninfluenced  by  the  striking  of  the  docket^ 
which  the  creditor  could  not  then  know;   the  only 
reason  assigned  for  the  refusal  was,  that  it  was  after 
Ae  usual  hours  of  business. 

Mr*  BetMi^  and  Mr.  Arnold,  for  the  assignees, 
were  stopped  by  the  Court. 

I  * 

Erskine,  C.  J.«-^The  question  in  this  case  is  purely 
one  of  law*  It  is  not  pretended,  that  the  fiat  has  been 
•aed  out  against  this  party,  contrary  to  the  policy  of 
the  bankrupt  laws  i  but  that  there  was  no  Talid  existm^ 
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1834.  petttioniDg  creditor's  debt  at  the  time  it  was  issued, 
^~J^  because  there  had  been  a  previous  tender  of  it  to  the 
JowM*  petitioning  creditor.  Now,  even  supposing  there  had 
been  a  good  tender  on  the  Saturday  before  the  fiat 
issued^ — still,  that  would  not  have  extinguished  the 
d^bt,  but  have  merely  operated  as  a  bar  to  an  action; 
and  if  there  be  a  subsequent  demand  and  refusal  to 
pay  the  debt,  an  action  will  still  lie,  notwithstanding 
a  previous  tender.  Besides,  the  tender  here  was  in 
the  name  of  Ward;  so  that  it  could  not  have  been 
pleaded  as  a  bar  to  an  action  against  the  bankrupt. 
But  the  facts  of  the  case  do  not  amount  to  any  tender 
made  to  Harding  before  the  striking  of  the  docket 
independently  of  the  question,  whether  a  tender  to 
Harding  in  the  name  of  Ward,  would  be  a  good 

tender  of  the  debt  due  ftom  Lamplough  to  Harding. 

Sir  J.  Cross. — The  petitioner  requires  this  fiat  to 
be  superseded,  because,  he  says,  there  is  no  good  peti^ 
tioning  creditor's  debt.  It  might  indeed  have  been  a 
question  of  some  nicety,  if  the  money  had  actually  been 
accepted  by  Harding  from  the  surety  of  the  note,  when 
the  tender  is  alleged  to  have  been  made.  But  it 
appears,  that  he  refused  to  accept  the  payment  of  the 
note;  and  the  question  is,  whether  he  was  not  justified 
in  such  refusal.  It  should  be  recollected,  that  Hard- 
ing had  already  made  affidavit  of  his  debt,  apd  sent 
instructions  to  London  for  the  purpose  of  striking  a 
docket,  before  even  any  application  on  the  subject  of  a 
tender  is  alleged  to  have  been  made;  and  it  does  not 
appear  to  me  to  be  so  veiy  unequitable,  as  it  has  been 
contended,  that  after  this  Harding  shotdd  refuse  to 
accept  the  taoney.    A  tender  made  after  action  brought 
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has  no  legal  operation  whatever  (a).    And  so  in  this       lSS4f, 
case,  I  think,  unless  the  petitioner  could  have  shown      sz  ^^^ 
that  the  tender  was  made  before  the  docket  was  struck,        ^ovn. 
it  would  be  of  no  avail  to  defeat  the  fiat.    That  not 
being  done,  there  appears  to  be  no  ground  for  tJiis 
petition* 

Sir  G.  Rose. — This  is  entirely  a  struggle  between  ' 

two  sets  of  assignees ;  and  the  question  is,  which  is 
here  to  have  the  preference,  an  assignment  of  the  pro- 
perty under  the  trust  deed,  or  the  assignment  under 
the  bankruptcy  by  operation  of  law?  Now,  instead  of 
a  tender,  if  the  surety  had  even  paid  the  debt  in  this 
case,  it  would  not  have  defeated  the  fiat,  if  a  docket 
had  been  previously  struck.  In  Ex  parte  Douikat{b), 
where  the  drawer  of  a  bill  of  exchange  had  committed 
an  act  of  bankruptcy  before  the  bill  was  due  or  had 
been  presented  for  payment,  it  was  held,  that  the  bill 
was  a  good  petitioning  creditor's  debt;  although  it 
appeared,  that  subsequently  to  the  commission  the  bill 
had  been  duly  presented  and  paid  by  the  acceptors. 
If  the  tender,  in  the  present  case,  had  been  made 
before  the  docket  was  actually  struck,  I  should  have 
been  disposed  to  think  then,  that  a  fiat  issued  after- 
wards would  not  have  been  valid ;  as  the  tender  would 
have  been  an  answer  to  an  action  at  law.  But  it  is 
unnecessary  to  consider  that  question,  as  it  does  not 
arise  from  the  facts  of  this  case. 

The  Order  made  was,  that  the  fiat  issued  was 
good  and  valid;  that  it  should  be  referred  to 

(a)  Sm  Bnggt  V.  Calvniey,  8  T.  R.  629.         (b)  4  Barn,  k  Aid.  ^. 
VOL.  III.  3  B 
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1834. 
Ex]>site 


the  Registrar,  by  the  consent  of  the  petittoner, 
to  take  an  account  of  the  property  which  the 
petitioner  took  possession  of  under  the  trust 
deed,  making  all  just  allowances ;  that  the  costs 
of  the  assignees  of  this  petition  should  come 
out  of  the  estate,  reserving  the  question  out  of 
what  fund  all  costs  should  be  eventually  paid ; 
that  the  assignees  should  be  restrained  from 
bringing  an  action  at  law  against  the  petitioner; 
and  that  all  further  directions  should  be  reserved. 


Ex  parte  Sigismund  Rucker,  and  Sioismund  Rttcrer 
the  younger. — In  the  matter  of  Daniel  Hsnrt 
Rucker,  John  Anthony  Rxjckcr,    and  Henrt 

Wettminaer,  J^HN  RuCKER. 

May  24  &  29. 

By  the  laws  of  XHIS  was  the  petition  of  equitable  mortgagees  for  the 

Antigua,  slaves 

were  declared  to  sale  of  a  certain  plantation,  and  slaves,  in  the  Island  of 
and  affixed  to  '   Antigua,  under  the  following  circumstances. 
!!:^'^^'gL       The  bankrupts,  for  many  years  prior  to  November 
no  deed  or'in-'  1831,  carried  on  business  in  co-partnership,  as  West 

India  merchants  and  wool  merchants,  under  the  firm  of 
D.  H.  and  J.  A.  Ruclcer  &  Co.,  and  were  entitled  in  fee 
simple  to  a  plantation  in  the  Island  of  Antiirua,  called 

theregistexed  . 

names  and  de-    Ycamans,  together  with  the  slaves  thereon. 

scriptions  of  the 

slaves  were  set       On  the  5th  August  1831,  the  petitioners  lent  to  the 

forth  in  the  ,rv/vri»  •.  « 

instrument,  or  bankrupts  the  sum  of  1000/.,  and  at  the  same  time 
dule  thereof,      accepted  for  their  accommodation,  without  receiving 

The  bankrupts 

deposited  with  R.  &  Co.,  as  security  for  a  loan  of  money,  a  deed  of  conveyance  to  the  bank- 
rupts of  a  plantation  alid  slates  in  iini i^iid,  with  a  written  memorandum  accompanying  the 
deposit.  The  deed  contained  a  schedule  of  the  resisteied  names  and  descriptions  of  the 
slaves,  but  they  wen  wholly  omitted  in  the  memorandum  of  the  deposit.  Hdd,  lst«  Uiat  this 
was  nevertheless  a  good  equitable  mortgage  of  the  slaves  mentioned  iii  the  deed.  2dly,  That 
the  slaves,  being  real  property  in  the  Island  of  Antigua,  could  not  be  considered  as  within 
the  order  and  dispoiiiwn  or  the  bankropts  at  the  time  of  their  bankruptcy. 


strument  con 
veying  any 
interest  in 
slaves  was 
valid,  unless 
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any  consideration  for  the  samei  three  several  bilk  of  1894. 
exchange  for  the  sums  of  1000/.,  1000/.,  and  SOOO/.  re-  ^^^ 
tpectively,  drawn  by  the  bankrupts  upon  the  peti*- 
tioners,  and  payable  to  the  order  of  the  drawers  one 
month  after  date.  In  consideration  of  this  advance, 
Henry  John  Rucker,  on  behalf  of  himself  and  his  co« 
partners,  on  the  5th  August  1831  signed  in  the  name 
of  the  partnership,  and  delivered  to  the  petitioners,  a 
written  memorandum  or  agreement,  which  contained, 
among  other  things,  as  follows: 

**  Messrs.  Sigismund  Ruder  and  San, 

Dear  Sirs,  5th  August  1831. 

In  consideration  of  your  having  accepted  our  three 
several  drafts  upon  you  for  1000/,,  1000/.,  and  SOOO/., 
dated  this  day,  at  one  month,  to  our  own  order,  due 
5  ft  8  September,  and  at  the  same  time  of  your  having  lent 
us  in  cash  the  sum  of  1000/.,  making  together  the  sum 
of  5000/, :  we  hereby  deposit  and  pledge  with  you  the 
conveyance  to  us,  for  a  valuable  consideration,  of  the 
plantation  called  Yeamans,  in  the  Island  of  Antigua, 
together  with  the  slaves  thereon  and  premises,  exe* 
outied  by  Charles  Robertson  and  Eliza  his  wife  on 
the  10th  July  18S7,  and  recorded  on  the  same  day; 
it  being  understood,  that  the  acceptances  before 
described  have  been  granted  at  our  request,  and  for 
out  accommodation;  and  we  promise,  that  previous  to 
their  becoming  due,  we  will  place  the  money  in  your 
hands  to  meet  the  same,  together  with  the  sum  of 
1000/.,  being  the  return  of  the  cash  received  from  you 
this  day  over  and  above  the  said  three  acceptances.'* 

This  memorandum  was  duly  registered  in  the  Island 

3bS 
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1834.  of  Antigua  on  the  18th  June  1832;  and  at  the  time  of 
ETparte  signing  the  agreement,  D.  H.  and  J.  A.  Rucker  &  Co. 
JiuciEn.  deposited  in  the  hands  of  the  petitioners  the  deed 
therein  mentioned,  which  was  a  conveyance  to  the 
bankrupts,  their  heirs  and  assigns,  of  the  plantation 
estate  called  Yeamans,  *'  and  all  negroes  and  odier 
slaves,  and  all  horses,  mules,  and  odier  cattle,  particu- 
larly mentioned  and  described  in  a  certain  schedule 
annexed  to  the  said  deed,  and  the  offspring,  issue,  and 
increase  of  the  said  slaves  and  stock." — **  To  hold  so 
much,  and  such  part  of  the  said  plantation,  slaves, 
tenements,  and  hereditaments,  as  were  freehold,  unto 
and  to  the  use  of  the  bankrupts,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common;  and  to  hold  such  part 
of  the  said  premises  as  were  personal  estate,  or  of 
the  nature  of  a  chattel  interest,  unto  the  said  bank- 
rupts, their  heirs,  executors,  administrators  and  as- 
signs  respectively,  absolutely  for  their  own  use  and 
benefit." 

The  commission  issued  against  the  bankrupts  on  the 
17th  November  1831,  when  there  was  due  from  them 
to  the  petitioners  15S9/.  0^.  9d. 

All  consignments  of  the  produce  of  the  plantation 
comprised  in  the  equitable  mortgage,  which  arose  since 
the  bankruptcy,  were  made  to  the  assignees,  and  the 
proceeds  thereof  received  by  them,  without  any  part 
going  in  reduction  of  the  sum  of  1529/.  0«,  9d.  so  due 
from  the  bankrupt  to  the  petitioners.  A  considerable 
quantity  of  the  produce  consigned  was  still  in  the  hands 
of  the  assignees,  and  further  consignments  were  ex- 
pected. The  proceeds  of  the  sale  of  the  plantation, 
slaves,  and  other  premises  comprised  in  the  security, 
th^  petitioners  stated,  would  not,  in  all  probability,  be 
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sufficient  to  satisfy  what  was  due  to  them  for  principal  1834. 

and  interest.  £x  parte 

The  petition  prayed^  therefore,  for  the  usual  order  ^^c^** 
in  cases  of  equitable  mortgage. 

Mr.  «7.  RusseU  appeared  in  support  of  the  petition. 

Mr:  G.  Richards,  for  the  respondents,  (the  assignees,) 
objected  that  the  memorandum  of  agreement;  under 
which  the  petitioners  claimed,  was  void  under  the  pro- 
visions of  the  59  Geo,  3.  c.  120.  s.  9.,  which  declares, 
that  no  deed  or  instrument  executed  for  the  conveyance 
of  slaves  shall  be  valid,  unless  the  registered  names  and 
descriptions  of  such  slaves  are  set  forth  in  the  instru- 
ment, or  in  some  schedule  thereof;  and  in  this  case  the 
slaves  were  not  named  or  described  either  in  the  memo- 
randum of  deposit,  or  in  any  schedule  thereof  (a).     He 


(a)  The  viroids  of  the  section  are,  "  That  from  and  after  the  said  first  day 
of  January  1820,  no  deed  or  instrameot  made  or  executed  within  the  united 
kingdom,  whereby  any  slave  or  slaves  in  any  of  the  said  colonies  shall  be 
intended  to  be  mortgaged,  sold,  charged,  or  in  any  manner  transferred  or 
conveyedi  or  any  estate  or  interest  therein  created  or  raised,  shall  be  good 
or  valid  in  law  to  pass  or  convey,  charge,  or  afiect,  any  such  slave  or  slaves, 
unless  the  registered  name  and  description,  or  names  and  descriptions,  of 
such  slave  or  slaves  shall  be  duly  set  forth  in  such  deed  or  instrument,  or  in 
some  schedule  thereupon  indorsed  or  thereto  annexed,  according  to  the  then 
latest  registration  or  corrected  registration  of  such  slave  or  slaves,  in  the  said 
office  of  the  registrar  of  slaves :  Provided  always,  that  no  deed  or  instrument 
shall  be  avoided  or  impeached,  by  reason  of  a  clerical  error  in  setting  forth 
the  names  and  descriptions  of  any  slave  or  slaves  therein,  or  in  any  schedule 
thereto  contained,  nor  shall  the  same  be  avoided  or  impeached  by  reason  of 
any  disagreement  between  the  names  and  descriptions,  and  the  entries 
thereof  in  the  book  of  registry  or  duplicate  registry,  which  shall  have  arisen 
from  any  error  or  default  of  the  registrar,  his  assistants  -or  clerks,  in  ex- 
tracting and  certifying  the  said  names  and  descriptions,  without  the  fraudu- 
lent contrivance  or  wilful  default  of  the  parties  to  such  deed  or  instrument ; 
Provided  also,  that  nothing  herein  contained  shall  extend  to  or  be  construed 
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1334.        also  contendedj  that  the  slaves,  cattle,  and  other  appa- 

^""^        ratus  on  the  plantation,  were  personal  estate,  and  were 

RvciBR.      in  |;iie  order  and  disposition  of  the  bankrupts  at  the  time 

of  their  bankruptcy,  and  that  the  bankrupts'  assignees 

were  now  therefore  lawfully  in  possession  of  them. 

Mr.*  Russell.  Whatever  may  be  the  law  in  the  other 
West  India  blands,  slaves,  according  to  the  laws  of 
Antigua,  are  there  considered  as  aflhed  to  the  land, 
and  therefore  as  being  of  tliemselves  real  property. 
By  the  laws  of  that  island,  a  wife  has  long  been  held 
to  be  entitled  to  a  right  of  dower  in  the  slaves  be- 
longing to  an  estate,  Meynell  v.  Moore  (a).  For  by  an 
act  of  assembly  there,  made  the  Slst  July  1682,  it  is 
enacted,  **  That  all  negro  and  other  slaves,  after  the 
date  of  that  act,  should  be  inheritance,  and  affixed  to 
the  freehold,  and  the  widow  capable  of  being  endowed 
thereof;  provided  always,  that  any  executor  or  adminis" 
traior  might  inventory  the  said  negroes,  but  not  take 
them  into  his  custody ;  to  the  intent  that  if  there  should 
not  be  sufficient  goods  and  chattels  to  pay  the  de- 
ceased's debts,  then  the  said  negroes  were  liable  to  be 

to  hinder  or  prevent  the  transfer  or  assignatent  of  any  aecnrity,  mortgage,  et 
charge  of  or  npon  aUvei  granted,  made,  or  executed  antecedently  to  the 
passing  of  this  act,  nor  to  avoid  any  deed  or  instrameot  wbeiehy  such 
seeiiritj,  mortgage,  or  charge  shall  he  beieaAer  transfemd,  nor  to  avoid, 
hinder,  or  impeach  any  will,  codicil,  or  other  testamentary  paper,  or  any 
probate  or  letters  of  administration,  or  any  bill  of  sale,  assignment,  con- 
veyance, or  instmment  made  by  or  nnder  the  authority  of  any  commission 
of  bankrupt,  or  any  public  officer  appointed  to  assign  or  convey  any  insol- 
vent's estate  and  effects,  or  by  or  under  the  authority  of  any  court  of  justice, 
«r  any  officer  thereof,  or  in  the  execution  of  any  legal  process,  by  reason 
that  the  registered  names  and  descriptions  of  any  slaves  are  not  set  forth  in 
iueh  deed,  will,  codicil,  testamentary  paper,  probate,  letters  of  administra- 
tion, bill  of  sale,  assignment,  conveyance,  or  instrument. 
(4)  4  Bfo.  P.  C.  KKl.  Toml.  edit. 
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taken  for  the  payment  of  auch  debtSi  and  be  chattels       1634, 
for  tkat  purpose,  and  not  otherwise'*  (a).  Exwirtc 

As  to  the  other  objection,  viz.  the  want  of  registra*  Bvcksb. 
tion,  that  ia  easily  disposed  of.  The  claim  of  the 
petitioners,  i^s  equitable  mortgagees,  is  not  founded 
solely  on  the  memorandum  accompanying  the  deposit 
of  the  deeds;  for  this  has  merely  the  effect  of  entitling 
them  to  coats,  and  is  by  no  means  necessary  to  give 
validity  to  the  equitable  mortgage,  which  is  created 
simply  by  the  deposit  of  the  title-deeds.  It  was  never 
the  intention  of  the  legislature,  from  the  wording  of  the 
59  Geo.  3»,  to  shut  out  equitable  mortgages  entirely. 
The  words  are,  that  no  deeds  "  shall  be  vcdid  in  law" 
unless  &c.  Nothing  is  said  of  equity,  and  nothing  in 
the  act  can  be  extended  to  equitable  mortgages.  This 
is  plain,  from  the  decisions  which  have  taken  place  as 
to  the  effect  of  the  English  Registration  Act,  7  Ann. 
c.  20.  In  Sumpter  v.  Cooper  (6),  a  debtor  had  depo- 
sited the  title-deeds  of  houses  with  his  creditor,  as  a 
security,  and  afterwards  executed  an  assignment  of 
bis  interest  in  them  to  the  same  party.  The  deed 
creating  this  assignment  was  never  registered,  pursuant 
to  the  7  Ann.  c.  20.  The  debtor  afterwards  became 
bankrupt,  and  the  assignment  of  his  effects  under  the 
commission  was  duly  registered.  The  assignees  brought 
An  action  against  the  creditor  for  a  moiety  of  the  rents 
of  the  houses  which  he  had  received  from  the  time 
when  the  bankrupt  had  assigned  to  him  the  property, 
OQQtending,  that  as  the  unregistered  deed  of  assign*' 
ment  was  void,  as  against  the  registered  assignment  in 
bankruptcy,  so  also  the  right  as  equitable  mortgagee 
was  no  less  invalid.     But  it  was  held,  that  the  rents 

(it)  See  Ueymll  v.  Uo$f€,  $upra,  110.        (b)  2  Birn.  &  Add.  09^, 
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lBS4i.  which  the  defendant  had  received,  as  equitable  mort- 
Ezpute  8^^^*  could  not  be  taken  out  of  his  hands ;  thereby 
establishing  that  the  equitable  mortgage  was  perfectly 
valid.  [Sir  G,  Rose.  I  think  the  question^  as  to  the 
defective  registration,  is  already  settled, — first,  by  the 
case  of  Jones  v.  Gibbons  ((a)^  and  afterwards  by  the 
case  of  Ex  parte  Coles ^  re  Rucker  (J}\  which  was  deter- 
mined by  this  Court,  and  arose  out  of  this  very  bank- 
ruptcy.] Whatever  might  be  the  effect  of  the  objec- 
tion as  to  non-registration  in  the  mouth  of  a  purchaser^ 
yet  the  assignees  cannot  stand  in  a  more  favourable 
position  than  the  bankrupt  himself,  who  would  not  be 
listened  to  for  a  moment  on  an  objection  of  this  nature. 
There  is  also  another  difficulty  opposed  to  the  claim  of 
the  assignees,  namely,  that  this  property,  being  situate 
abroad,  does  not  in  any  way  pass  to  the  assignees. 

Mr.  G.  Richards,  As  to  the  last  proposition,  it  is 
clear  that  it  cannot  be  maintained,  for  both  decision 
and  statute  are  against  it.  The  6  Geo.  4.  c.  16.  s.  64. 
provides,  that  the  Commissioners  are  to  convey  (c)  the 
real  estate  of  the  bankrupt  to  the  assignees,  whether 
situate  "  in  England,  Scotland,  or  Ireland,  or  in  any 
of  the  dominions,  plantations,  or  colonies  belonging  to 
his  Majesty,"  except  copyhold,  &c.  And  the  case  of 
SiU  V.  Worstoick  (cf),  is  to  the  same  effect.  With  re* 
spect  to  the  objection  for  want  of  registration, — ^it  is  to 
be  observed^  that  the  case  oi  Jones  v.  Gibbons  (e),  which 
has  been  alluded  to  by  Sir  G.  Rose,  occurred  long  before 

(a)  9  Ves.  407.  (b)  1  Dca.  &  Ch.  100. 

(c)  No  coDveyance  is  now  necessary ;  the  property  vesting  in  the  asiig- 
iiees  by  their  appointment;    See  1  &  2  Will.  4;  c.  66.  s.  26. 

(d)  I  H.  Black.  Sedi  (e)  Supra. 
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the  69  Geo.  3.  c.  120. ;  it  is  of  little  authority,  therefore,        1884. 
6n  the  present  occasion;    That  case  was  decided,  also,      £z  pute 


with  reference  to  the  General  Registry  Acts  as  to  land, 
and  has  no  application  to  the  Slave  Registry  Act; — the 
first  were  made  for  the  protection  of  purchasers,  while 
the  sole  object  of  the  latter  is  the  protection  of  the 
slaves.  This  is  plainly  shown  from  the  title  and  pre- 
amble of  the  act,  as  well  as  from  the  wording  of  the 
8th  and  9th  sections  (a);  the  provisions  of  which  were 
intended  to  prevent  the  illicit  traffic  in  slaves,  and  the 
consequent  increase  of  slavery.  The  act  is  similar  in 
its  purpose  to  that  of  the  Ship  Registry  Act  (6),  and 
must  receive,  like  that  statute,  the  strictest  construe-* 
tion  (e).    The  case  of  Jones  v.  Gibbons  would,  in  all 

(a)  The  8th  section  of  the  act  declares, "  that  from  and  after  the  first  day 
of  January  1820,  it  shall  not  be  lawful  for  any  of  his  majesty's  sabjects  in 
the  united  kingdom  to  purchase,  or  to  lend  or  advance  any  money,  goods,  or 
eflfects,  upon  the  security  of  any  slave  or  slaves  in  any  of  his  majesty's 
colonies  or  foreign  possessions,  unless  such  slave  or  slaves  shall  appear 
by  the  return  received  therein,  to  have  been  first  duty  registered  in  the  said 
office  of  the  Registrar  of  Colonial  Slaves ;  and  that  every  sale,  mortgage, 
and  conveyance,  or  assnrance  of,  and  every  charge  or  other  security  upon, 
any  slave  or  slaves,  not  so  appearing  to  be  registered,  which  at  any  time  or 
times  after  the  said  1st  January  1820,  shall  be  made  or  executed  within  the 
united  kingdom,  to,  or  in  trust  for  any  of  his  majesty's  subjects,  shall  be 
absolutely  null  and  void,  in  respect  of  any  such  unregistered  slave  or  slaves) 
and  that  for  this  purpose  no  slave  or  slaves  shall  be  deemed  and  taken  to  be 
duly  registered,  unless  it  shall  appear  that  a  return  of  such  slave  or  slaves, 
duly  made  by  the  owner  or  owners,  or  other  persons  in  his  or  their  behalf, 
in  the  manner  and  form  required  by  law  in  the  colony  in  which  such  slave 
or  slaves  may  reside,  or  a  copy  or  abstract  of  such  return,  which  shall  have 
i>een  received  in  the  office  of  the  said  Registrar  from  the  colony  in  which 
such  slave  or  slaves  shall  reside,  within  the  four  years  next  preceding  the 
date  of  such  sale,  mortgage,  conveyance,  or  assurance,  charge,  or  security 
as  aforesaid." — For  lectton  9,  see  anU,  p.  707,  note  (a). 

(6)  3  &  4  Will.  4.  c.  55. 

(c)  An  agreement  between  A.  B.  and  C,  that  they  shall  purchase  a  ship 
to  be  registered  in  the  names  of  A^  and  B.  only,  is  against  publie  policy, 
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1834.  probabilityi  have  been  decided  diiferentlyi  if  it  had  oo- 
^pj^  eunred  once  the  paasing  of  the  Slave  Begistry  Actn* 
It  la  true  that  ia  the  deed,  under  which  the  bankrupt 
held  thia  property,  the  names  of  the  staves  are  duly 
entered,  and  that  that  deed  is  properly  registered.  But 
these  requisites  are  wanting  in  the  instrument  under 
wbidi  the  petitioners  now  claim,  via.  the  agreement 
•ecompanying  the  deposit  of  the  title<4eeds.  And 
althoiigh  this  is  only  an  equitable  mortgage,  yet  the  pro- 
vision of  the  9th  seedon  of  the  B9  Geo.  3.  c.  ISO.  that 
no  deed  shall  be  valid  whereby  any  slaves  **  shall  be 
iniended  to  be  mortgaged,"  clearly  refers  to  equitable 
mortgages,  as  well  as  to  legal  mortgages.  The  mere 
deposit  of  title-deeds  is,  in  this  instance,  not  sufficient  lor 
the  title  of  the  petitioners ;  for,  according  to  the  true 
eonstruetion  of  the  8th  and  9th  sections  <tf  the  atatutej 
no  title  can  be  acquired,  unless  the  names  and  de- 
scriptions  of  the  slaves  are  set  forth  in  the  instrument,  by 
which  diey  may  be  in  any  manner  transferred.  It  is  not 
enough,  that  iheir  names  and  descriptions  are  contained 
in  the  title-deed ;  for  a  considerable  period  of  Ume  has 
elapsed  since  that  was  executed,  and  non  cansiai  but 
that  the  slaves  now  sought  to  be  transferred  may  be  quite 
a  different  and  fresh  set.  It  is  quite  clear,  that  this  is 
a  species  of  property  which  can  only  be  transferred 
by  writing,  and  not  by  mere  delivery.  If  there  be 
no  written  document,  dierafore,  nothing  can  be  oon* 
veyed;  and  if  there  be  a  written  document,  the  statute 

and  an  account  of  such  transaction  was  refused  to  C. }  'Battertby  v.  SmytA, 
SMadd.  110;  as  tlie  registered  owners  are  deemed  the  trae  and  only 
bwoers,  Hx  parti  Maehill,  2  Yes.  &  B.  216 ;  S.  C.  1  Rose,  447.  See  also 
Thompson  &  Leake,  I  Madd.  39;  Ex  parte  Houghton  and  GribbU,  17  Tes. 
251 ;  S.  C.  1  Rose,  177 ;  and  other  cases  collected,  2  ChiU  Eq.  Idd.  tit. 
«  SWp  Registry." 
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then  declares  the  tmnaaction  to  be  Toid,  unless  certain  1 M4. 
forms  are  observed.  Those  forms  are  in  this  case  sTputs 
ahogeAer  omitted,  and  consequently  the  transaction,  as  ^^^hwm, 
ftr  as  regards  the  skves,  has  no  operation  either  at  law 
or  equity.  If  this  were  not  so,  the  intent  of  die  act 
would  be  defeated.  The  object  of  it  was,  to  preront 
fresh  slaves  ftom  being  brought  into  the  nnrket;  and 
the  means  vHbioh  die  legislature  took  to  eflEbct  this 
object  were,  to  provide  that  the  names  of  all  existing 
slaves  should  be  registered  in  the  island  to  which  diey 
bebnged,  and  diat  upon  any  sale  or  transfer  of  them, 
the  deed  of  conveyance  was  to  contain  the  names  of 
such  slaves  as  were  intended  to  pass.  The  proper  ob- 
servance of  these  provisions  would  eflectually  check  the 
increase  of  slavery.  But  if  the  present  mode  of  trans- 
fer is  allowed  to  stand  good,  every  &cility  is  afforded 
to  obstruct  the  intention  of  the  legislature,  by  the 
secret  introduction  of  fresh  victims  of  slavery  into  the 
market. 

If  the  Court,  however,  should  think  differently  upon 
this  point,  still  it  is  submitted,  that  these  slaves  were  in 
the  order  and  disposition  of  the  bankrupts  at  the  time 
of  their  bankruptcy,  and  therefore  passed  to  their  as- 
signees. It  has  been  contended,  that  they  are  not 
within  the  rule  of  order  and  disposition,  because  by 
the  laws  of  Antigua  they  are  real,  and  not  personals 
property.  But  although,  by  the  laws  of  that  island, 
they  may  for  some  purposes  be  considered  to  be  real 
estate,  yet  they  cannot  -be  considered  such  for  all 
intents  and  purposes ;  for  they  cannot  have  such  an 
indivisible  connection  with  the  land,  as  it  would  be 
tecessary  they  should  have,  in  order  to  maintain  this 
proposition.    [Sir  J.  Cross.   It  is  by  no  means  umulual, 
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1834.  in  the  West  India  Islands^  for  a  slave  owner  to  be 
j^JTj~'  without  one  acre  of  land  belonging  to  him.  He  jobs, 
RucuH.  or  lets  out,  his  gang  to  other  persons,  just  as  any  chat- 
tel is  let  out  in  this  country.  Such  slaves^  therefore, 
can  hardly  be  said  to  be  real  chattels.}  By  the  act  of 
assembly,  also,  before  alluded  to,  slaves  are  expressly 
declared  to  be  liable  to  the  payment  of  debts,  although 
it  says  they  shall  belong  to  the  heir.  Suppose  any  per- 
sonal injury  be  done  to  a  slave  by  a  third  person,  would 
any  one  contend  that  the  form  of  action  would  be  tres- 
pass quare  clausum /regit,  as  for  an  injury  done  to  real 
property? 

Mr.  Russell  was  not  called  on  to  reply. 

£rskine,  C.  J. — ^The  grounds  of  opposition  to  the 
prayer  of  thb  petition  are  twofold.  1st.  It  is  contended 
that,  as  to  the  slaves,  no  mortgage,  either  equitable  or 
legal,  was  properly  effected  under  the  59  Geo.  3.  c.  120; 
and,  Sdly,  it  is  urged,  that  if  an  equitable  mortgage 
were  really  effected,  the  slaves  in  question  did  not  pass, 
inasmuch  as  they  were  but  personal  chattels,  and 
therefore  in  the  order  and  disposition  of  the  bankrupts 
at  the  time  of  their  bankruptcy. 

The  first  question  depends  solely  upon  the  construc- 
tion of  the  9th  section  of  the  statute  already  referred 
to.  It  is  beyond  a  doubt  that,  by  the  deposit  of  title- 
deeds,  an  equitable  mortgage  may  be  effected  of  land, 
and  indeed  of  every  other  kind  of  property,  unless  the 
doctrine  of  reputed  ownership  and  order  and  disposi- 
tion intervenes  to  prevent  the  interest  of  the  mort* 
gagee.  But  the  assignees  in  this  case  mainly  rely  on 
the  objection,  that  as  the  statute  requires  that  the 
names  of  all  the  slaves  intended  to  pass  by  any  morb 
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gage  or  tranter  shall  be  inserted  and  scheduled  in  the  1SS4. 
instrument  of  conveyance}  and  as  the  names  of  these  £7partt 
slaves  were  not  scheduled  in  the  memorandum  of  de*  R^cixr. 
posit  given  by  the  bankrupts  to  the  petitioners^  no 
mortgage,  either  legal  or  equitable,  could  be  effected 
as  io  the  slaves.  If  we  look  at  the  eighth  section  of 
the  statute  alone,  it  is  clear,  that  there  is  nothing  there 
to  prevent  a  mortgage  by  the  mere  deposit  of  title 
deeds;  for  that  section  only  provides  that  the  deed 
shall  be  void  unless  registered,  and  there  is  no  pretence 
that  the  present  transaction  was  not  duly  registered. 
But  the  9th  section  provides,  *^  that  no  deed  shall  be 
valid,  unless  the  registered  names  of  the  slaves  be  duly 
set  out  in  such  deed  or  instrument."  Now,  if  the  peti« 
tioner  rested  his  claim  solely  on  the  memorandum  of 
deposit,  as  the  instrument  of  mortgage,  it  might  be  a 
very  good  argument  to  say,  that  that  instrument  waa 
void,  for  want  of  its  containing  the  requisite  schedule  of 
the  names  and  descriptions  of  the  slaves.  But  the  peti< 
tioners  need  not  rely  at  all  on  the  memorandum,  as  the 
foundation  of  their  title ;  for  that  rests  entirely  on  the 
deposit  of  the  deeds,  and  the  memorandum  only  affects 
their  right  to  costs.  The  question  then  is,  whether 
the  9th  section  prevents  the  petitioners,  being  now  out 
of  possession  of  this  property,  from  obtaining  priority 
over  the  assignees,  who  have  the  possession.  My  pre- 
sent impression  is,  that  that  section  does  not  interfere 
with  an  editable  mortgage,  by  deposit  of  a  deed  which 
does  contain  the  names  and  descriptions  of  the  slaves ; 
because,  as  the  mortgagor  thereby  virtually  undertakes 
to  execute  a  legal  mortgage  of  the  property  mentioned 
in  the  deed,  the  equitable  mortgagee  is  therefore  enti- 
tled to  have  a  mortgage  executed  to  him  in  due  form, . 
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1 8S4.  widi  tba  names  and  deicriptions  of  ibt  bIetm  properly 
l^~j^  inserted  in  it,  as  in  the  deed  deposited*  But  as  it  is  a 
BvcBM.  question  of  considerable  imp<Nrtance,  it  would  be  weH 
to  re»consider  it  before  I  deliver  my  final  opinion ;  an4 
it  may  also  be  very  properly  open  to  an  inquiryi  as  to 
whether  the  law  of  Antigua  holds  slaves  to  be  real»  or 
personal,  chattels.  For,  if  the  transaction  between  these 
parties  amounts  to  a  good  equitable  mortgage  of  the 
suhjject  in  dispute,  the  question  then  arises,  whether 
the  slaves  are  to  be  considered  as  goods  and  chattels 
in  the  order  and  disposition  of  the  bankrupts;  for  there 
is  no  doubt*  that  they  continued  in  dieir  possession  at 
the  time  of  their  bankruptcy.  By  the  local  act  of 
Aniiguap  slaves  are  declared  to  be  affixed  to  the  ftee* 
hold;  but  a  suggestion  has  been  thrown  out,  that  there 
may  be  slaves  in  gross,  which  cannot  be  affixed  to  any 
freehold,  as  the  owner  of  them  may  possibly  have  no 
freehold  property  to  affix  them  to ;  and  that  they  must 
oonsequently  be  considered  to  be  purely  chattels*  If 
they  be  chattels,  however,  they  may  be  chattels  real,  as 
passing  to  the  heir,  and  being  liable  to  dower;  and  they 
would  not  then  be  necessarily  within  the  order  and  dis- 
position clause  of  the  Bankrupt  Act.  Before  this 
point  is  decided,  I  think  it  is  necessary  to  ascertain  the 
precise  quality  of  the  slaves  in  question.  By  the  statute 
of  59  Geo.  S«  c.  1^.,  it  would  seem  that  slaves  have 
been  looked  upon  as  real  estate;  for  it  alludes  to  con- 
veyances and  mortgages  of  them,  which  clearly  implies 
that  they  are  of  the  nature  of  chattels  real.  As  to  this, 
however,  it  is  better  that  there  should  be  some  inquiry. 


Sir  J.  Cross.-*As  the  assignees  are  at  present  in 
possession,  it  falls  on  the  petitionerB  to  show  a  good 
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tide  to  eject  them.    Upon  the  general  question  I  de**  1834. 

dine  giTing  any  opinion,  till  I  haye  had  time  to  look  into  ^Tpiurta 

the  statute ;  as  it  is  certainly  a  very  great  commercial  J^"^"- 
question,  whether  slaves  be  real  or  personal  property. 

Sir  O.  Rose. — The  present  question  has  never  pre* 
viously  been  brought  before  this  Court ;  for  the  former 
case  of  Ex  parte  Coles  (a)  involved  mei^ly  a  question 
as  between  the  purchaser  and  the  bankrupt  and  hit 
assignees,  and  related  only  to  the  Sth  section  of  the 
69  Geo.  3«  c.  1 20.  It  has  been  long  well  known  by  Chan- 
cery lawyers,  that  slaves  have  never  been  considered  as 
goods  and  chattels,  nor  as  assets,  except  for  the  pay- 
ment of  debts.  They  have  been  always  regarded,  as 
far  as  I  can  remember,  as  real  estate.  But  it  is  not 
necessary,  for  the  present  purpose,  to  ascribe  to  them 
the  entire  character  of  realty ;  for  so  long  as  they  are 
held  to  be  mere  chattels,  requiring  a  conveyance  by 
modes  which  are  only  requisite  to  convey  real  property, 
thai  is  sufficient  to  take  them  out  of  the  doctrine  of 
order  and  disposition.  Now  I  find  that  slaves  are,  both 
by  practice,  and  by  act  of  parliament,  the  proper  subjects 
of  conveyance  and  mortgage;  there  is  dierefore,  in  my 
opinion,  an  end  of  the  point  of  order  and  disposition. 

The  only  doubt  then  is,  if  the  security  in  question 
can  be  made  available  as  against  the  assigneesi  or  how 
far  their  rights  will  operate  to  control  the  contract  made 
between  the  petitioners  and  the  bankrupts.  Two  clauses 
of  the  69  Geo.  S.  c.  ISO*  have  been  referred  tO|  on  this 
branch  of  the  question*  The  first  is  the  8th  section, 
which  provides  that  no  property  shall  pass  in  a  slave 
unless  duly  registered;  in  other  words,  he  is  manu* 

(a)  1  Dmu  k  Ch.  100. 
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1884.  mitted,  unless  the  forms  of  the  statute  are  complied  with. 
^[~^  But  this  provision  is  intended  merely  for  the  protection 
RvcuB.  ^f  |.)|^  BlayOi  and  does  not  affect  the  contract  between  the 
parties,  or  the  property  of  the  petitioners  in  the  slavesj 
if  such  property  exists  at  all.  The  ninth  section  then 
provides  certain  forms  on  the  transfer  of  slaves,  and 
declares  that  they  shall  not  pass,  unless  those  forms  are 
complied  with.  Now,  the  memorandum  of  deposit  in 
this  case  is  duly  registered  under  the  provisions  of  the 
eighth  section,  and  therefore  a  property  exists  in  the 
daves  somewhere ;  and  the  question  is,  whether  there 
is  any  thing  in  the  ninth  section  of  the  act  to  prevent  it 
from  passing  to  the  petitioners,  or  whether  the  property 
is  in  any  way  affected  by  the  bankruptcy?  If  the  pro- 
perty  be  not  in  the  petitioners,  where  is  it,  let  me  ask  ? 
It  cannot  be  in  the  bankrupts,  because  by  contract  they 
have  placed  it  out  of  them.  It  cannot  be  in  the  as- 
signees, because  their  conscience  is  bound  by  the  con- 
tract of  the  bankrupts,  rendering  them  Hable,  when 
called  on,  to  execute  a  proper  legal  mortgage  of  the 
property  in  question. 

The  analogy  attempted  to  be  established  between 
the  present  case,  and  those  decided  under  the  ship 
registry  acts,  does  not  exist.  A  ship,  before  the  pas- 
sing of  those  acts,  being  no  more  than  a  personal 
chattel,  could  only  pass  by  delivery  and  possession ;  and 
in  order  to  remedy  the  inconvenience  to  commerce, 
which  ensued  from  this  clog  on  such  valuable  property, 
the  statute  declared  that  the  property  should  pass,  like 
real  estate,  by  deed,  provided  certain  forms  were  com 
plied  with.  But  unless  those  forms  were  observed,  ships 
remained,  as  before,  mere  persond  chattels,  subject  to 
all  the  incidents  of  personalty,  and  liable  to  the  claims 
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of  assignees,  if  in  the  reputed  ownership  of  the  bank-        1834. 
rupt  mortgagor  or  vendor.    But  it  is  otherwise  where      Ez^TIite 
the  subject  of  the  contract  is  real  estate,  as  these  slaves      ^^ckks. 
appear  to  be;  for  no  real  property  of  any  kind  falls 
within  the  provision  (a)  of  the  statute  relating  to  re- 
puted ownership.    If,  then,  we  find  that  the  contract 
between  the  parties  is  applicable  only  to  real  property 
and  there  is  no  law,  like  the   Ship  Registry  Act, 
declaring  that  the  transfer  shall  be  invalid  both  in  law 
and  in  equity  (6),  unless  such  and  such  forms  are  ob- 
served, we,  sitting  as  a  Court  of  Equity,  are  bound  to 
give  effect  to  the  bon&Jide  contract  between  the  par- 
ties, and  declare,  diat  according  to  the  memorandum, 
and  the  deed  by  which  it  was  accompanied,  the  slaves 
in  question  passed  to  the  petitioners;  for  the  moment 
the  deed  was  deposited,  containing  the  requisite  sche- 
dule of  the  names  and  descriptions  of  the  slaves,  the 
bankrupts  did  that  which  is  considered  in  equity  as  a 
promise  to  execute  a  legal  deed  of  mortgage.    This  in 
no  respect  breaks  in  upon  the  policy  of  the  act  of  the 
59  Geo.  3.,  in  which  there  is  nothing  to  prohibit  equita- 
ble mortgages;  and  as  the  deed  deposited  with  the 
petitioners  contains  a  proper  schedule  of  the  names 
and  descriptions  of  the  slaves,  none  of  the  mischiefs 
provided  against  by  the  act  can  by  any  possibility  be 
occasioned  by  this  transaction.     I  therefore  do  not 
hesitate  now  to  declare  my  opinion,  that  the  property 
in  the  slaves  duly  passed  to  the  petitioners,  as  equita* 
ble  mortgagees. 

The  Court,  however,  deferred  pronouncing  final 
judgment,  .and  said,  that  an  inquiry  might  be  expe- 

(a)  6  Qto.  4.  G.  16.  t.  72.  (6)  3  &  4  Will,  4.  c.  66. 

VOL.  III.  3  C 


720  CASES  IN  BANKRUPTCY. 

< 

1SS4.  dient  as  to  the  question,  whether  slaves  were  real  pro- 
sTrarte  P^'^^y  ^^  ^^^f  according  to  the  laws  and  costoms  of 
RtJCKER,      Antigua. 

May  29.  The  Judges,  this  day,  deKvered  their  optmons  as 

follows: 

]^RSKINS|  C.  J. — upon  the  former  occasion,  when 
this  case  was  discussed  before  us,  no  precise  evidence 
was  offered  of  the  law  of  Antigua,  as  to  the  natnre  of 
the  property  in  slaves,  which,  before  we  could  take 
legel  cognizance  of,  we  ought  to  have  been  furnished 
with,  as  we  can  take  no  notice  of  foreign  or  local  laws, 
unless  they  are  regularly  proved  before  us.  But  wMi* 
out  gdng  into  that  point,  I  think  we  are  in  possesfik>n 
of  sufficient  materials  to  enable  us  to  dispose  of  the 
present  question.  iThe  59  Oeo.  3.  c.  190.  was  referred 
to  in  the  argument,  for  the  purpose  of  showing  that 
slaves  are  considered  to  be  real  estate.  The  8th  and 
9tfa  sections  of  that  act,  in  pointing  out  the  mode  of 
conveyance  and  transfer  of  them,  would  certainly  lead  to 
a  strong  inference  that  they  are  to  be  so  considered;  but 
then  it  must  not  be  overlooked,  that  there  are  other 
words  in  the  statute  which  would  lead  to  a  contrary 
conclusion,  namely,  that  for  certain  purposes  they  are 
to  be  taken  as  goods  and  chattels.  This  statute,  there- 
fore, is  not  sufficiently  explicit  to  conclude  the  point, 
when,  for  aught  we  know,  the  local  law  of  the  island 
might  declare  slaves  to  be  personal  property.  But,  if 
we  go  back  to  the  statute  5  Geo.  2.  c.  7.  s.  4., — which, 
though  repealed  by  the  37  Geo.  3.  c.  119.  as  to 
negroes,  may  still  be  referred  to  for  the  purpose  of 
showing  in  what  Kght  slaves  were  looked  upon  by  the 
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legislatttre  of  tbis  country ,  when  it  dealt  with  them  as       18^4. 
property, — we  find  they  are  ahnost  }n  precipe  words      ETpute 
declared  to  be  real  estate ;  for  it  is  there  enacted,  that      *"«»»• 
^<  houses,  lauds,  negroe^^  and  other  hereditaments  and 
real  estates,**  shall  be  liable  to  payment  of  debts  &e., 
**  and  shall  be  assets  for  the  satisfaction  thereof  in  like 
manner  as  real  estates  are  by  the  law  of  England  liable 
to  thd  satis&ction  of  debts  due  by  bond  &c."    This, 
therefore,  is  so  strong  an  expression  of  the  legislature, 
to  show  that  it  considered  slaves  as  real  estate,  that  I 
think  the  onus  Kes  on  the  assignees  to  prove  that  they 
are  net  real  estate ;  and,  I  confess,  I  can  hardly  th|nk  it 
worth  iheir  while  to  take  a  reference  upon  that  point, 

ISir  J.  CftOiS. — It  is  quite  apparent,  on  the  fi|oe  of 
the  deed  that  was  deposited  in  this  case  with  the  peti- 
tioners, that  the  slaves  were  attached  to  the  land  at  the 
time  of  the  equitable  mortgage,  and  must  have  been 
then  so  considered  by  the  petitioners  and  the  bank- 
rupts |  consequently,  the  onus  of  proof  is  cast  upon  the 
assignees,  to  show  that  the  slaves  were  not  assigned,  or 
faitended  to  be  assigned,  as  part  and  parcel  of  the  free- 
hold. It  seems  to  me,  also,  that  the  objection  taken 
by  the  assignees,  as  to  the  want  of  due  registration  of 
the  slavesi  has  not  been  properly  established.  The 
assignees  stand  in  the  place  of  the  bankrupts,  in  whose 
mouth  it  does  not  lie  to  say  that  the  slaves  were  not 
diily  registered ;  therefore,  until  the  contrary  is  proved, 
we  must  take  it  lor  granted  that  the  contract  was  duly 
performed.  It  need  hardly  be  added,  that  In  conse- 
quence of  the  enactment  in  the  recent  statute  for  the 
emftQcipation  of  the  slaves,  no  sale  of  those  which 
were  the  subject  of  this  mortgage  can  now  be  legally 

3c2 
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1834.       effected;  although  their  labour,  as  apprenticesi  may 
sTparte      certainly  be  disposed  of,  and  be  lawfully  transferred. 

BUCKEB. 

Sir  6.  Rose. — On  the  last  occasion  I  intimated  my 
opinion,  that  the  petitioners  were  entitled  to  a  declara- 
tion, that  they  were  equitable  mortgagees  of  these 
slaves.  I  am  still  of  the  same  opinion.  My  impres- 
sion has  always  been,  that  the  view  which  the  profes- 
sion took  of  the  property  in  slaves  was,  that  although 
liable  in  the  hands  of  an  executor  for  payment  of  debts, 
just  like  an  estate  pur  autre  vie,  they  were  for  all  other 
purposes  considered  as  real  estate,  or,  at  all  events, 
they  have  been  so  considered  in  the  Island  of  Antigua. 
With  respect  to  the  point  that  was  urged,  of  the  slaves 
being  in  the  order  and  disposition  of  the  bankrupts, 
this  would  not  depend  altogether  on  the  result  of  the 
inquiry,  whether  they  were  real  or  personal  estate;  for 
the  question  as  to  reputed  ownership  is  frequently,  not 
whether  the  property  claimed  by  assignees  is  simply  a 
chattel  or  not, — but,  even  admitting  it  to  be  a  chattel, 
whether  it  be  of  such  a  nature  as  to  draw  with  it  the 
reputation  of  ownership  to  the  party  in  possesion  of  it. 

The  petition  stood  over  to  be  mentioned  again,  as 
a  reference  was  still  pressed  for  by  the  assignees. 

.         ^  -  »         •  •  . 

On  this  day,  however,  Mr.  G.  Richards  applied, 
that  the  Court  would  direct  the  order  to  be  drawn  up, 
as  it  was  the  intention  of  the  assignees  to  appeal  to  the 
Lord  Chancellor. 

The  Order  was  made  according  to  the  prayer 
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of  the  petition^  as  far  as  related  to  the  land  and 
slaves.  But  as  to  the  cattle  and  utensils,  no 
order  was  made^  that  part  of  the  prayer  of  the 
petition  having  been  abandoned  by  the  peti- 
tioners (a). 
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1884. 
£z  parte 

RUCKXB. 


(a)  The  pelitionera  at  one  time  claimed  the  eaitU  and  uteruUs  on  the, 
plantation,  as  part  and  parcel  of  the  real  estate.  And  in  some  of  the  West 
India  Islands,  it  seems  that  cattle  and  utensils  on  a  plantation  were,  like 
slaves,  considered  as  affixed  to  the  freehold.  But  during  the  argument,  the 
petitioners'  counsel  abandoned  all  claim  to  the  cattle  and  utensils. 


Ex  parte  Pownall. — In  the  matter  of  Pownall. 


Wtttmintter, 
January  27i 


jkir  sanitary  «# • 

JVIR.  G.  RICHARDS  moved,  on  behalf  of  the  bank-  An  application 
ropt^  to  stay  the  insertion  of  the  advertisement  of  adju-  ^^^y  ^  ^^ 


stay 

dication  in  the  GaMtte.    The  adjudication  took  place  SrGiSSte.^n 
on  the  25th  ult.  at  Ipswich;  and  the  affidavit  of  the  Jjf  ^J**"" 
bankrupt  denied  the  existence  of  the  petitioning  ere-  denymg  the 
ditor's  debti  or  the  committal  of  any  act  of  bankruptcy,  petitioning  cre- 

•'  *     "^     ditorsdebtor 

The  bankrupt  swore,  that  the  money,  which  the  peti-  the  committal 

^  '  of  any  act  of 

tioning  creditor  alleged  to  be  due  to  him,  was  not  a  bankruptcy, 

without  any 

debt  due  from  the  bankrupt,  but  from  Sir  H.  Middletonf  allegation  of  his 

solvency  will 

for  certain  .goods  supplied  to  him  by  the  petitioning  not  be  enter- 
creditor,  through  the  bankrupt's  known  agency,  and  the  proceedings 
for  electioneering  purposes.  JJJ  tCl^. 

The  Court  intimated,  that  they  could  not  decide  court 
upon  a  motion  of  this  nature,  unless  the  proceedings  bankrupt,  after 
were  in  Court.  t^aS«^ 

against  the  petitioning  creditor  and  the  messenger,  presents  a  petition  to  supersede,  the  Court 
will  requiie  him  to  discontinue  the  actions,  before  it  proceeds  to  hear  the  petition.  But  se^ 
next  case. 


724  CASES  IN  BANKRUPTCY. 

18S4.  Mr.  Richards.  Tke  utmost  dilj^nce  was  necessary 

Exmrte      ^  e£fect  the  object  of  this  motion;  and  as  the  pro- 

PowvALi.     ceedikigs  are  not  in  the  bankrupt's  eustodyi  he  had 

no  power  of  causing  their  production  on  tfite  present 

« 

occasion.  In  the  case  of  Ex  parte  Fletcher  (fi\  lately 
before  this  Court,  a  similar  order  to  that  which  is  now 
asked  was  made,  widiout  l!he  production  of  the  pro- 
ceedings being  required.  The  c^ses  of  Ex  parte 
Faster  (b\  Ea  parte  Proet(m(c)^  and  Ex  parte 
Fletcher  {d),  w^re  abo  refetted  to. 

Erskine,  C.  J. — This  a^ilication  being  made  to  us, 
on  the  ground  of  there  being  no  petitioning  creditor's 
debt,  and  no  act  of  bankruptcy,  it  becomes  a  question, 
whether  we  are  to  give  credit  to  the  deposition  x)t  ihe 
petitioning  creditor,  as  it  appears  iMi  the  pioceediftgs, 
or  lo  Ae  present  statement  of  the  bankrapt  on  tUs 
petition*  The  bankrupt's  evidence  b  before  us,  bsit 
that  of  the  petitioning  creditor  is  wanting.  How  IheR 
can  we  decide  to  which  party  most  credence  is  imtf 
without  the  production  of  the  proceedings?  Ae6otA* 
kf  to  my  recollection,  the  Court  has  never  interfered 
to  stay  iise  advertisement  in  the  Gazette,  upon  the  i6ere 
denial  by  the  banknq>t  of  the  debt  and  the  act  of 
bankruptcy,  where,  on  inspectkNa  of  the  proceedings, 
the  depositions  as  to  these  matters  are  good  upoA  Ae 
face  of  them.  All  the  cases  on  the  8Bk||ect  dkow^ 
either  that  the  depoMtions  on  the  proceedii^s  were 
defective,  or  that  greater  credit  was  attached  to  the 
evidence  of  the  bankrupt,  than  that  of  the  petitioning 

(a)  2  Deac.  &  Cb.  90, 317, 327.       (c)  1  Rose, !«». 

(b)  1  Rose,  49;  and  S.  C.    17       (d)  Ibid.  336, and  S. C.  1  V.&  B. 
Ves.  414.  .  360. 
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cvedkor.  The  eases  of  Ex  parte  FoHer  (a),  and  Ex  1834. 
fmrie  Pr<mkm{a\  wheo  properiy  examined,  will  be  ET^rte 
found  to  bare  been  decided  od  one  or  tbe  other  of  P^'^^u* 
Aese  gxomMls.  In  the  case  bow  before  the  CoaK»  the 
bankrupt  does  not  even  venture  to  swear,  that  he  is  in 
Bohrent  ctrcomstances ;  which  it  is  indispensible  he 
ijhonld  do,  when  he  applies  to  stay  the  advertisement. 
Tlie  case  of  Ex  forte  FMcker^  reported  in  2  Deacon 
and  cutty  f  and  also  that  of  Ex  parte  Fletcher ^  in  Sis 
<?•  Rose\  Reports,  both  proceeded  on  the  ground  of 
fraud.  In  the  former,  the  debt  depended  on  tSie  restdt 
of  a  snit  instituted  for  the  purpose  of  taking  partner- 
slnp  accounts,  and  whidi  was  then  still  pending.  And 
in  the  latter,  the  debt  appeared  to  be  on  a  biH  of 
exchange,  which  had  been  accepted  by  the  party 
aboQt  to  be  declared  bankrupt,  purely  for  the  accom- 
modation of  the  petitiomng  creditor  himself;  and  there 
was  also  evidence  of  the  petitioning  credit<Nr  havmg 
acknowledged  that  fact  to  third  parties.  In  cases  of 
alleged  fraud,  as  observed  by  Sir  G.  Rose  in  ^Ex  parte 
Fletcher  (Jb\  we  do  not  want  to  inspect  the  proceedings. 
But  in  thb  case,  I  see  nothing  at  present  to  justify  us 
in  granting  the  motion. 

Sir  J.  Cross. — If  this  had  been  a  petition  to  reverse 
tbe  a<fridicaition,  tinder  the  authority  of  the  1  &  2  WiU.  4. 
c  56*  s.  17.»  ihe  xesidt  of  the  applicaiion  imght  fiechaps 
have  been  different.  For  it  is  to  be  observed,  with 
reference  to  the  cases  4hat  have  formerly  come  before 
the  Lord  Chancellor,  that  this  Court  has  the  power  to 
try  the  requisites  to  support  a  commission  or  fiat,  which 
the  Lord  Chancellor  in  general  had  not.    But  here,  as 

(a)  Supra.  (h)  2  Deac.  &  Ch.  317. 
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1834. 
Ex  parte 

POWNALL* 


the  bankrupt  has  made  no  distinct  affidavit  of  his  sol- 
vency, we  should  not  be  justified  in  granting  this  applir 
cation,  however  inclined  we  might  be  to  do  so.  I 
therefore  concur,  that  we  cannot  entertain  this  motion. 

Sir  G.  Rose. — We  have  no  authority  to  interfere  in 
the  manner  now  proposed,  unless  a  sufficient  case  is 
raised  upon  the  production  of  the  proceedings.  It  is 
to  be  remembered,  that  the  act  of  parliament  is  impera- 
tive, as  to  the  insertion  of  the  advertisement  of  the 
adjudication  in  the  Gazette;  and  therefore  it  ought  to 
be  a  very  strong  case  made  out  by  the  bankrupt,  to 
induce  the  Court  to  act  contrary  to  thb  express  enact- 
ment. It  was  on  the  ground  of  fraud,  that  the-^order 
was  made  in  Ex  parte  Fletcher  {a);  which^  though  not 
distinctly  alluded  to  in  the  first  report  of  th^  case,  is 
clearly  stated  by  the  Reporters  in  a  subsequent  page  of 
the  same  volume,  when  a  motion  was  made  for  rescind* 
ing  the  order  (6). 

Mr.  E.  C/iitty,  as  amicus  curice,  referred  to  Ex  parte 
Ainsworth{c)y  where  Lord  Eldon  refused  to  stay  the 
advertisement  in  a  case  like  the  present,  there  not 
being  a  clear  defect  in  the  requisites  to  support  the 
commission  on  the  face  of  the  proceedings. 


(a)  %  Deac.  &  Ch.  90. 
(c)  2  G.  &  J. 


Motion  refused. 

(6)  AnU,  Vol.  ti,  817. 


When  a  bank-       The  bankrupt  then  presented  a  petition  to  super- 

rupt,  after  com- 

inepciDgtwo      sede,  and  had  obtained  an  order  for  copies  of  the 
the  petttioniDff    depositions  on  which  the  adjudication  had  been  made. 

creditor  and  the 

messenger,  presents  a  petition  to  supersede,  the  Court  will  require  him  to  diKonti&iie  the 

actions,  before  it  proceeds  to  hear  the  petition.    And  see  next  case. 
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Mr.  Swanston,  and  Mr.  G.  Richards,  in  support  of       1834. 

the  petition.  Ex  parte 

FoWVALt. 

Mr.  Montagu,  and  Mr.  J.  Russell,  for  the  respond- 
ents»  contended^  that  as  the  bankrupt  had  commenced 
two  actions  at  law  to  try  the  validity  of  the  fiat,  one 
against  the  petitioning  creditor,  and  the  otiier  against 
the  messenger,  he  could  not  be  heard  on  the  present 
occasion,  unless  he  would  elect  to  abandon  his  actions. 
The  Court  does  not  countenance  two  different  modes 
of  proceeding  for  the  same  matter,  and  at  the  same 
time.  If  the  bankrupt  elected  to  continue  his  actionsi 
then  the  present  petition  must  be  dismissed;  and  if  he 
elected  to  proceed  here,  the  actions  must  be  aban- 
doned, and  he  must  undertake  not  to  bring  any  other. 
This  was  the  course  adopted  in  Ex  parte  Jackson  (a) ; 
for,  otherwise,  the  bankrupt  might  present  a  petition 
of  this  nature,  merely  to  get  a  ught  of  the  depositions 
containing  the  requisites  to  support  the  fiat,  for  the 
very  purpose  of  upsetting  it  in  an  action  at  law; — a 
course  of  proceeding,  which  this  Court  would  never 
sanction  for  one  moment. 

The  Court  observed,  that  this  was  the  first  tim€ 
that  tiie  question  had  been  regularly  brought  before 
tiiem;  and  as  the  decision  of  it  would  establish  a  rule 
of  practice  hereafter,  the  Judges  woidd  confer  together 
before  they  delivered  thehr  judgment.  After  deliberat* 
ing  for  some  time, 

Erskine,  C.  J.  said,  that  the  Court  was  of  opini(Mi| 
that  the  bankrupt  should  undertake  to  discontinue  the 

(a)  2  Dm.  &  Ch.  608. 
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1834.       present  actions,  and  not;  to  bring  any  other  acdooB  for 
the  same  object,  without  the  leave  of  the  Court. 


JkfartB 

POWHAIA* 


Ml.  SwamsUm  conseHted  on  behalf  of  the  hanfawpt, 
who  was  present,  to  give  the  reqnired  iHiAertsking^ 
The  case  then  proceeded;  and 

The  Cov&T  thoiight,  upon  the  evidence  that  the 
credit  had  cleadj  been  giwn  to  Sir  H.  MkUleiamg  and 
that  the  bankrupt  had  acted  avowedly  as  a  nen 
i(genty  and  was  consequently  not  hable  to  iiie  debt  in 
Question* 

Ilie  Order  was,  therefiw^  that  the  fiat  sbanU 
be  annulled* 


^!iS^r  ^^  P*^  Dalt.— In  the  matter  of  Daly. 

Jbotca  14«       ^^^ 

M^heie abank-  IHIS  iMsapetMon  to  annul  the iat,  on  the  gnMnd 
anmiF^fiit,^  of  there  being  no  act  of  bankniiptcyi  nor  any  pelitian^ 
~teS    ing  creditor's  debt. 

no  petitioniDg 
creaitor's  debt, 

nor  my  act  of       jjjjr  AfiMMMitei  ^nflBBflfid  in  «nnM*t  m£  ihe  aeiifion. 

Court  cannot 
compel  him  to 

nndBftakenot       air €L Bpifc— TJM? peaaflper Momt mii i n liiliif  mti  to 

to  bring  an 

actira.  But     lMW|g  «n  aoliani  if  he  ahedd  net  snooeed  at  Ihe 

present  petition.    A  similar  undertaktog  wm  nefnaai 
in  Eiffmie  PmmmMimy 

Sir  J.  Cross. — I  do  not  thmk  it  should  be  taken  for 

■^swp  4H^Mwa  ^'a^F^ 


lee  the  piaoed 
iDgcaie. 
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granted,   duit  the  bankrupt  can  makitMii  an  aciMKi       l^M. 
againat  the  petttioning  creditor^  uftet  ha  baa  failed  on      ^^,^ 
a  petition  aoaannl  the  fiat    It  aeema  te  me^  that  when       ^^^' 
Ihia  CoOTt,  which  ta  a  Conrt  of  Reooid,  baa  onoe  i^jn- 
dioated  «pen  the  Matter,  Ae  aame  matter  could  net  be 
htykd  in  nnotlier  Courts  eiooept  in  the  regukr  way 
of  appeal  to  die  Lord  CSianoeUor.    The  queatioui  hew- 
ever,  $8  not  at  present  vegnbrly  belbre  the  Court* 

Mr*  Smtm^ktK  Hie  Oonrt  hna  no  powelr  to  impoae 
laoh  tenni  on  the  petitfasner*  In  Exftatie  P^^maH 
I  Made  no  tol^tion,  heoauae  niy  oKeiA  waa  in  Conrti 
and  wna  wiiing  to  give  the  nndertnking;  •elherwiae^  ihe 
Oeuit  couM  not  in  that  case  have  oon^peled  liini  to 
enter  into  it  The  petitioner  ooaaes  hero  to  aaeeilnin 
the  kgahtyi  «  iii^ality)  of  the  fiat  If  thb  Oewt 
Aonid  hold  it  to  be  ilegal,  he  has  then  a  ngbt  to 
reooFar  andb  danmges  as  a  jury  may  award  faim  in  an 
action.  And  notwitfaatindiog  the  deeiaian  of  thn 
Conrt '»ay  be  adverse  to  hinii  he  has  atill  e  «%ht  to  go 

■ 

vennd  through  e^ecy  Court  in  Weatannater  lla]l»  imr 
the  pupoae  ef  obtaining  the  jn^^ment  of  each  Court 
upon  the  question.  In  proceeding  under  4ibe  1  iaSl 
WiU.  4h  0.  M.  s.  17.  (a)  the  case  perhaps  «^enld  be 
different,  as  the  decision  of  the  Court  is  in  ihat  ev^enft 
declared  to  be  final 


Sir  O.  fiosik--l^*  eensideratiofi,  I  do  not 
we  have  any  jurisdiction  to  restmin  the  barirw^  fimn 
commencing  such  actions  as  he  shall  be  advised.  If, 
indeedi  an  action  was  now  pending,  which  involved  the 

(a)  Anie,  voL  i.  Appendii,  vi. 


Daly. 
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1834.  same  question  as  that  on  this  petition,  then,  as  was 
Ejpgrte  d<>i>®  ^  ^  parte  PoumaU{a),  we  might,  like  any 
other  Court  of  Equity,  call  upon  ,the  bankrupt  to 
elect,  whether  he  would  proceed  with  the  petition,  or 
the  action.  But  that  is  not  the  present  state  of  circum- 
stances. It  may  be  said,  however,  that  as  the  present 
petition  has  been  advanced  on  the  application  of  the 
bankrupt,  and  would  not  otherwise  have  been  heard 
before  next  term,  we  might  order  it  to  stand  over,  until 
it  came  on  in  its  regular  course,  if  the  bankrupt  refused 

ft 

to  give  the  required  undertaking;  adopting  in  this 
instance  the  former  practice  before  the  Lord  Chan- 
cellor, who  retained  the  petition,  and  left  the  bankrupt 
to  bring  his  action*  But  I  think  we  ought  not  to  use 
indirect  means  to  accomplish  what  we  cannot  do  di* 
rectly.  With  reference  to  the  proceeding  under  the 
17th  section  of  the  1  &  2  Will.  4.  c.  56.,  which,  however, 
is  not  now  in  question, — as  the  bankrupt  here  simply 
prays,  that  the  fiat  may  be  annulled,  and  not  a  reversal 
of  the  adjudication, — I  really  cannot  understand  what 
the  legblature  intended  by  that  enactment.  I  can  only 
say,  that  I  should  never  advise  a  bankrupt  to  have 
recourse  to  the  remedy  provided  by  that  section;  for 
the  bankrupt  is  there  bound  by  a  final  decision  in  the 
first  instance. 

The  rest  of  the  Court  concurred. 

l^he  case  was  then  proceeded  with,  without  any  un- 
dertaking being  required. 

(a)  Suprh* 
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18S4. 

Ex  parte  William  Barrett.— In  the  matter  of  John 

Charles  Barrett.  ^^  ^^ 

This  web  the  petition  of  an  assignee,  who  was  also  A»«I^ 
the  petitioning  creditor^  praying  to  confirm  the  certifi-  tuationof  four 
cate  of  the  Deputy  Registrar,  made  in  pursuance  of  a  lolidtor  for 
two  several  orders  of  this  Court,  referring  to  him  se-  l^J^Z^ 
veral  bills  of  one  George  Cook  to  be  taxed,  and  direct-  JJJJSJf^JjJSf** 
ing  that  if  it  should  appear  that  Cook  was  overpaid,  he  ^2?  *^  * 
should  then  refund  to  the  petitioner  what  he  was  so  taken  off  the 

'  groat  amount 

overpaid.    On  the  15th  July  1833,  the  Deputy  Reffis-  ofthefourbilb, 

^  .  -^  r    J        6       butnotoffthe 

trar  made  a  certificate  of  what  he  had  done  in  pur-  amount  of  every 

one  of  the  bills* 

suance  of  the  first  order,  whereby  he  certified  that  be  H«(a,thatasaii 
had  considered  the  several  bills,  three  in  number,  one  incuned  by  the 
amounting  to  the  sum  of  195/.  15s.  8d.,  which  he  bad  SeH^ri^btr 
taxed  and  allowed  at  the  sum  of  121/.  18*.  2rf.,— another  *^fo|f*a^. 
amounting  to  the  sum  of  78/.  1*.,  which  he  had  taxed  21^^^^^ 
and  allowed  at  the  sum  of  60/.  11*.  7rf.,— and  a  tWrd,  ead»hm.-and 

that,  as  more 

amounting  to  the  sum  of  14/.  11*.  Scl.,  which  he  had  than  a  sixth  was 

takenofffirom 

taxed  and  allowed  at  the  sum  of  5/.  8*.  6c/.  the  whole 

amount,  the 

By  a  further  order,  made  on  the  petition  of  the  peti-  solicitor  must 
tioner,  dated  25  November  1833,  the  certificate  of  the  Suction, 
Registrar  was  sent  back  to  him  to  be  reviewed. 

On  the  21st  February  1834  the  Registrar  made  his 
further  report,  whereby  he  certified  that  in  pursuance 
of  the  last-mentioned  order  he  bad  reviewed  his  former 
certificate,  and  that  the  result  of  such  review  was,  that 
he  bad  taxed  and  allowed  the  three  several  bills  of 
costs  in  that  certificate  mentioned,  at  the  sums  of 
164/.  1*.  8d.,  60/.  11*.  7(/.,  and  5/.  8*.  6d.  respectively. 
And  he  further  certified,  that  George  Cook  had  duly 
accounted  before  him,  on  oath,  for  all  sums  of  money 
received  by  him  in  respect  of  the  several  bills,  and  that 
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1834»       it  appeared  that  he  had  been  overpaid  in  respect 
Expjirtg      thereof  by  the  sum  of  SL  U.  IdL,  whiob  sum  was  then 
due  from  him  to  the  petitioner. 

In  addition  to  the  three  bills  mentioned  in  this  oerti* 
ficate,  the  Deputy  Registrar,  under  the  last-mentioned 
order«  taxed  a  fourth  bill,  amounting  to  261,  9s.  Id.^ 
which  had  not  undergone  any  taxation  under  the  first* 
mentioned  order,  but  was  on  that  occasion  totally  dis- 
allowed by  the  Registrar  on  the  ground  tiiat  it  was  not 
tiien  proved  before  him,  that  the  petitioner  had  under- 
taken to  pay  it.  This  last  bill  was  now  taxed  at  the  sum 
of  17/.  ns.  3dn  The  aggregate  amount  of  tiie  four  bills 
so  taxed  and  reviewed  was  3142. 17#.|  and  the  amount 
taken  off  on  the  taxation  was  66/.  18tf,|  being  conddera^ 
bly  more  than  a  sixth  part  of  the  sum  of  314^.  17f. 

The  petitioner  prayed,  that  the  last  certificate  of  the 
Deputy  Registrar  might  be  confirmed,  and  that  George 
Cook  might  be  ordered  to  pay  to  the  petitioner  tbe 
sum  of  8/.  \s.  ld,f  so  certified  to  be  due  from  himt 
together  with  the  oosts  of  obtaining  the  two  several 
orders  of  taxation,  and  of  the  proceedings  consequent 
thereon,  and  of  this  application. 

Mrt  Swanston,  for  tiie  petitioner.  The  rule  as  to 
costs  of  taxation,  where  more  than  one-sixth  is  taken 
off;  ought  to  be  applied  in  this  case  not  to  each  bill 
separately,  but  to  the  aggregate  amount  of  the  whole. 
For,  although  there  are  several  bills,  the  taxation  of 
them  being  under  one  order,  they  virtually  become  but 
one  bill,  for  the  purpose  of  the  present  petition. 

Mr.  Koe^  for  the  respondent  Mr*  Cook.  The  rule, 
as  to.  the  costs  of  taxation,  ought  to  be  applied  to  each 
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of  these  bills  separately;  therefofe,  as  one  sixth  has 
not  been  taken  off  the  bill  for  1951. 1&.  8d.,  which 
forms  the  greater  item  in  the  account^  the  respondent 
n  not  liable  for  the  costs.  The  bills^  too,  were  in- 
enrred  in  separate  and  distinct  transaetionSy  and  can 
hardly  be  said  to  form  one  bill.  The  bill  for 
195/.  15s.  8d.  was  due,  for  bufliness  done  by  the  soli- 
citor in  this  bankruptcy  for  the  petitioneri  as  petition- 
ing creditor  and  assignee;  that  for  78/.  I#.  was  for  con- 
veyancing business  transacted  for  the  petitioner,  as 
mortgagee  of  the  bankrupt ;  and  tiiat  for  14/.  11^.  SdL 
is  for  the  costs  of  an  action  at  law.  All  three  trans** 
actions  were  quite  independent  of  each  other,  and 
have  been  so  treated  by  the  parties ;  and  the  Regis* 
trar,  it  appears,  has  regarded  them  in  like  manner. 
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Ez  parte 
Baksbtt. 


Erskike,  C.  J.— The  rule,  as  to  the  taxation  of  an 
attorney's  bill,  is  the  lame  in  all  the  Courts  of  West- 
minster Hall,  whether  of  common  law  or  equity  (a).  But 
it  is  said,  that  these  four  bills  are  to  be  taxed  sepa* 
rately,  as  they  are  for  several  distinct  matters.  If, 
indeed,  one  of  these  bills  had  been  due  from  the  peti* 
tioner  in  the  character  of  petitioning  creditor,  and 
another  from  him  and  another  person,  as  assignees) 
(supposing  there  had  been  two  assignees,)  thto  there 
might  be  some  ground  for  the  argument  advanced  by 
the  respondent.  But  as  the  bills  are  all  due  from 
the  same  person,  in  the  same  right,  it  appears  to  me 
that  they  must  be  taken  but  as  one  bill,  for  the  purpose 
of  taxation;  otherwise,  we  might  have  the  account  of 
an  attorney  split  into  as  many  distinct  bills,  as  there  are 


(a)  See  1  Tidd  Pr.  K.  B.  337, 5th  ed. ;  1  Turn.  &  Y.  Fr.  in  Chan.  864 ; 
I  Chit.  Arch.  Pr.  51. 
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1834.  days  mentioned  in  it  on  which  the  business  was  done. 
£xpaitt  I  therefore  thinki  that  the  aggregate  amount  of  the 
^'"'■"'  funis  struck  off  the  d]£Eerent  bills  must  be  deducted 
from  the  gross  amount  of  those  bills ;  and  as  the  amount 
so  taxed  is  less  by  a  sixth  part  (a)  than  the  whole 
amount  of  the  bills  delivered,  the  solicitor  in  this  case 
must  pay  the  costs  of  taxation. 

Sir  J.  Cross  concurred ;  observingi  however,  that  if 
the  bins  had  been  proved  to  have  been  incurred  in 
totally  distinct  matters  and  rights,  he  should  have 
entertained  some  doubt  on  the  subject*  But  in  the 
present  case  he  had  none. 

Sir  G.  Ross. — ^It  is  hardly  possible,  thiat  a  state  of 
circumstances,  similar  to  those  arising  on  this  petition, 
should  not  have  often  previously  occurred  in  bank- 
ruptcy ;  and  yet  it  is  remarkable,  {and  it  affords  a  strong 
inference,  though  certainly  not  conclusive  against  the 
present  argument  of  the  respondent's,)  that  the  point 
now  raised  was  never  ventured  upon  before.  There  can 
be  no  doubt  but  that  these  four  bills  would  have  formed 
one  entire  ground  of  action,  which  right  of  action  is 
restrained  by  the  single  order  of  thb  Court,  directing 
all  four  biDs  to  be  taxed.  Had  the  bills  been  incurred 
in  distinct  and  separate  rights,  then  four  orders  of 
taxation  would  have  been  requisite,  and  as  many  orders 
to  restrain  actions  at  law  upon  them.  The  petitioner, 
in  my  opinion,  is  entided  to  an  order,  pursuant  to  the 
prayer  of  his  petition. 

Ordered  accordingly. 

(a)  See  2  6m.  3.  c.  23.,  made  perpetual  hy  SO  Gm.  2.  c.  19.  a.  76. 
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1834. 

Ill  I    ■ 

Ex  parte  Richardson. — In  the  matter  of  Consett 

and  Leigh.  Wmtminster, 

April  14. 

XHIS  was  a  motion,  that  the  Deputy  Registrar  might  An  application, 

,  that  the  officer 

be  directed  to  review  his  certificate  as  to  the  taxation  of  of  the  Court 
certain  bills  of  costs,  which,  by  an  order  of  this  Court,  to  review  his 
dated  the  13th  March  last,  were  referred  to  him  to  be  the  uxatioo  of 

.         ,  coate,  may  be 

********  made  by  mo- 

tion. 
It  is  not  an 

Mr.  Stoansian,  and  Mr.  Montagu,  were  in  support  J^j^  ^^iJ^a. 
of  the  motion.  tio».  that  the 

amount  of  the 
taxed  costs  has 
not  been  paid 

Mr.  J.  Russell  appeared  for  an  assignee,  who  had  into  Conrt ; 

though  it  may  be 

long  since  been  discharged  from  the  ^rust,  and  objected  proper  to  make 

,  '  such  payment 

that  the  application  ought  to  be  by  petition,  and  not  by  one  of  tne  terms 
motion.  The  certificate  of  the  Registrar  in  this  Court  is  re-tazaUoQ. 
equivalent  to  the  report  of  a  Master  in  Chancery ;  and 
the  practice  there  is  not  to  deal  with  a  Master's  report 
on  motion.  If  any  objections  are  taken  to  it,  one  of 
two  modes  must  be  pursued ;  the  one  is,  to  file  a  peti- 
tion of  exceptions,  specifically  stating  the  objections 
urged  to  the  report.  This  practice  is  recognized  by 
the  cases  of  Pitt  v.  Maokreth  (a),  LticM  v.  'Temple  (&), 
.  Holbeckey.  Sylvester (c)f  and  Purcellv.  M'Nanuira{d), 
and  is  the  preferable  mode  of  proceeding.  The  other 
mode  is,  to  present  a  petition  for  liberty  to  except;  and, 
that  being  obtained,  to  file  then  the  specific  exceptions 
intended  to  be  reUed  on,  as  was  the  course  in  Fenton 
V.  Crickeitie\  and  Wright  v.  Southwood(J).  This 
last  case  also  points  out  the  reason  why  a  mere  mdtion 

(a)  3  Bro.  C.  C.  321.         (b)  9  Vcs.  299.  (c)  6  Ves.  417. 

(d)  12  Ves.  170.  (e)  3  Mad.  49C.  (/)  1  Y.  &  J.  420. 

TOL.  III.  3  D 
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1634.  for  this  purpose  ought  not  to  be  entertained ;  namely, 
^  ^  that  the  Court  requires  to  be  specifically  informed  of 
RicBABDwir.  tijg  grounds  on  which  the  party  applies  for  an  order  on 
the  Master  to  review  his  report;  and  this  can  only  be 
done  satisfactorily  on  petition.  In  Jenkifuan  v.  Hoy- 
ston{a\  where  a  mo^ioirwas  made  for  liberty  to  ffle 
exceptions,  founded  on  a  previous  notice,  stating  merely 
in  general  terms  that  such  a  motion  would  be  made, 
and  that  certain  affidavits  would  be  used;  the  Lord 
Chief  Baron  said,  *^  In  this  case  I  think  it  is  unne- 
cessary to  inquire  what  has  been  the  practice,  which 
seems  to  be  doubtful;  we  may  proceed  on  principle, 
and  the  reason  of  the  thing.  The  Master  has  made  his 
report;  a  motion  is  then  made  fbr  leave  to  except 
We  must  suppose  the  Master  to  be  right ;  and  the 
Court  ought  not  to  give  leave  to  except,  without  being 
informed  what  are  the  exceptions  intended  to  be  taken, 
and  on  what  they  are  founded.  They  may  be  frivolous 
and  idle,  and  without  any  sort  of  foundation;  and  it  is 
a  proceeding  calculated  to  create  injurious  delay.  These 
exceptions  only  state,  that  the  Master,  having  reported 
as  he  has  done,  ought  to  have  reported  otherwise.  But 
that  gives  us  no  information  ;  it  is  not  stated,  tthy  he 
should  have  reported  otherwise,— or  wherein  he  has 
done  wrong, — or  why,  if  he  had  reported  otherwise,  he 
would  have  done  right.  The  whole  proceeds  on  mere 
assertion.  Before  I  make  an  order  that  the  Master 
review  and  alter  his  taxation,  as  I  am  in  effect  required 
to  do,  surely  I  ought  to  have  some  reasonable  grounds 
fbr  making  such  an  order.  Not  being  apprised  of  there 
existing  any  good  cause  for  making  such  an  order,  I 
certainly  shall  do  no  such  thing." 

(a)  9  Pri.  215,  216,  note. 
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This  then  being  the  aetlled  practice  in  eqoityy  it  seems  1 834. 
difficult  to  understand  why  a  different  course  should  be  iTpuie 
pirsoed  in  bankruptcy ;  more  especially  as  this  was  the  ^^^>^^*^^« 
course  adopted  in  bankruptcy  before  the  establishment 
of  this  Court ;  and  one  of  the  first  orders  of  this  Court 
after  its  establishment  was,  Ihat  the  practice  formerly 
adopted  should  be  conformed  to  as  much  as  possiUe  (•). 
The  CTib  of  departing  from  this  practice  must  be  equally 
detrimental  to  justice  in  one  Court,  as  in  the  other. 
Suppose,  upmi  mere  motion,  without  any  ground  of  ob« 
jection  stated,  the  Regutrar  is  directed  to  review  his 
certificate ;  the  consequence  will  be,  that  he  has  no 
means  whatever  of  knowing  in  what  respect  he  has  done 
wrong,  and  of  course  must  retrace  his  steps,  in  total 
ignorance  of  the  reason  of  such  a  task  being  imposed 
on  him.  [Er$kine,  C.  J.  You  never  bring  the  R^^* 
trarV  certificate,  as  to  costs,  before  the  Court  to  be 
confirmed.  Does  any  mode  of  objecting  to  the  certi* 
flcate  exist,  except  by  motbn  ?  Besides,  as  affidavits 
must  be  filed  in  support  of  the  motion,  has  not  the 
Registrar  the  means  of  knowing  the  objections  made  to 
his  certificate,  by  a  perusal  of  the  affidavits  ?]  That  is 
the  very  evil  and  inconvenience  of  which  we  complain* 
It  is  never  usual  for  a  Registrar,  or  other  officer  of  the 
Court,  (0  have  recourse  to  such  a  mode  of  procedure 
to  ascertain  the  fiiots,  in  a  question  of  this  description. 
These  should  oome  before  him  in  a  compact  form  of 
statement,  such  as  by  petition;  for  it  is  impossible  he 
cen  properly  perform  his  other  duties,  if  his  time  is  to 
be  taken  up,  first  in  reading  through  all  the  affidavits 
in  support  of  a  motion,  and  then  those  in  reply,  and 

(a)  See  the  General  Orders,  12th  January  1832,  Ordt  35,  antt,  vol.  i. 
zxix.  Appendix. 
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1834.       perhaps  Others  in  rejoinder  and  8urrejoinder,^^8o  that 
Ej5  parte      '"^  limit  could  be  assigned  to  his  labour;  which,  if  the 
practice  by  petition  be  adhered  to,  may  be  ooufined  to 
a  very  few  lines  of  plain  statement. 

Another  objection  to  the  present  motion  is,  that  the 
amount  of  the  tbxed  costs  has  not  been  paid  into  Court, 
as  it  ought  to  have  been,  according  to  the  authority  of 
Ex  parte  Leigh  (a),  where  the  yice-Chancellor  held, 
that  an  application  like  the  present,  being  in  thenatutt 
of  an  appeal,  the  petitioner  must  pay  into  Court  the 
sum  at  which  the  costs  were  taxed. 

Mr.  Ching  appeared  for  the  continuing  assignee.  Jn 
bankruptcy  the  only  proceeding  of  record  is  by  petitioo, 
stating  all  the  facts  and  grounds  of  coming  before  the 
Court ;  and  therefore,  that  is  the  only  mode  by  wbidi 
an  officer  of  the  Court  can  tell  what  is  the  subject* 
matter  of  a  reference  made  to  him,  or  can  know  how  io 
correct  any  error  he  may  have  committed,  when  a  matter 
previously  referred  is  sent  back  to  him  for  revision. 
Another  evil  not  yet  pointed  out  to  the  Court  i8,'that 
we  are  brought  here  by  a  general  notice  of  motion,  of 
the  nature  and  grounds  of  which  we  know  nothing. 
We  are  therefore  compelled  to  come  here  at  a  great 
expense,  to  discover  merely  what  case,  or  if  any  case^ 
may  be  made  against  us ;  whUe,  if  a  petition  had  been 
presented  stating  the  objections  to  the  certificate,  we 
might  then  have  exercised  a  discretion,  as  to  whether 
it  would  be  our  duty  to  submitat  once  to  the  objections, 
or  to  contest  them. 

Mr.  Swanston,    and  Mr.  Montagu,  contrfi.      The 

(a)  4  Mad.  394. 
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objection  to  the  proceeding  by  motion,  because  the.       1834. 
grounds,  upon  which  a  review  of  the  certificate  is  sought,       ETrorte 
are  not  stated  for  the  information  of  the  respondents^  is    i^cHA»»»o'^- 
not  tenable ;  for  the  affidavits,  which  have  been  pre- 
viously filed,  and  which  the  other  side  have  had  ample 
opportunity  of  becoming  acquainted  with  before  this 
modon  was  made,  disclose  very  fiiUy  the  nature  of  the 
objections  that  would  be  made  to  the  certificate ;  and 
Aere.is,  besides,  no  authority  to  show,  if  the  proceed- 
mg  had  been  by  petition,  that  the  whole  of  the  facts 
must  necessarily  have  been  stated.    A  petition  might 
have  been  drawn  as  concisely  as.  the  present  notice  of 
notion.    But  if  the  notice  of  motion  is  held  to  be  too 
general,  it  may  easily  be  amended,  so  as  to  embrace  all 
the  objections  to  the  certificate.    There  can  therefore 
be  no  reason  why  the  relief  now  sought  should  not  be 
granted  on  motion,  as  well  as  on  petition,  and  indeed 
why  it  should  not  be  held  to  be  the  more  preferable 
mode  of  proceeding ;  as  there  is  always  considerable 
more  delay  in  proceeding  by  petition,  than  by  motion. 
It  has  been  said,  that  it  is  contrary  to  the  practice  of  the 
Court  of  Chancery  to  hear  an  application  of  this  nature 
on  motion,  and  that  it  requires  either  a  petition  stating 
the  exceptions,  or  a  petition  for  leave  to  except,  and  then 
to  file  exceptions.    But  what  is  the  practice  here?    In 
Exp.  Croekwell  (a),  this  Court  expressly  held  that  there 
waa  no  necessity  to  apply  for  leave  to  except  to.  the  report. 
of  the  officer,  of  the  Court,  notwithstanding  it  had  been 
usual  to  do  so  when  the  reference  was  to  a  Master  in 
Chancery.    So  that,  in  this  instance,  the  practice  of  this. 
Court  decidedly  differs  from  that  of  the  Court  of  Chan* 
oery.    By  the  1  &  2  With  4.  c.  56.  s.  3.,  it  is  competent  to 

(a)  1  Dea.  &  Chit.  646. 


740  CASES  IN  BANKRUPTCY. 


1834.  thb  Goert  to  hear  and  detenmne  any  nMtter,  eitlier  by 
jr~^  petitioD,  or  by  motion ;  and  why  k  tke  pwcnt  ciie  to 
be  made  an  exception  to  the  general  aothority  gifcn  to 
ibif  Cotnrt  by  that  statute?  In  Courts  of  Law  an  ap« 
pfieation  of  this  nature  is  always  made  by  motion;  and 
this  Court,  being  constkuted  a  Court  of  Law^  as  wdl 
as  one  of  Equity^  would  radier  be  indined  to  adopt 
lliat  oo«ne  of  practioe  which  is  least  e^pensife  to  dm 
saitors;  and  this,  it  cannot  be  denied,  is  to  pfooeed  by 


Mr.  ibrsMJ^  in  reply.  The  ease  of  Jlr  jmm^  Ciwdb- 
weB{a)  is  no  authority  for  saying,  that  eacepticms  ava 
unnecessary  on  the  pres^it  occasion^  and  that  a  amEO 
motion  is  sufficient.  The  extent  of  that  decision  is^ 
that  there  need  be  no  previous  petition  Sot  Icaire  to 

m 

except  but  that  the  petition  to  confirm  the  report, 
and  tiie  exceptions  taken  to  it,  might  both  eonse  on  to 
be  heard  together.  In  taking  any  objection  to  the 
judgment  of  an  officer  of  the  Court,  it  is  generally  dm 
practice  to  state  specificaHy  the  grounds  of  objection^ 
before  it  is  brought  hetote  the  Court  far  argumsBt^ 
as  in  the  case  o( PwreeU  t*  M'Nmmara{b)}  waiL  mete 
general  exceptions  have  always  been  disceuisgiA 
So  in  the  case  of  Wright  v.  Souikwootl(&\  wtkk  o^ 
cnrred  in  the  Court  of  Exchequer,  akhougfa  it  is  the 
practice  of  dmt  Court  to  proceed,  by  metioBy  h  was 
held  nevertheless^  that  a  motion  for  leave  to  exeepr 
mnst  be  si^ported  by  affidavil,  stating  the  precme 
grounda  d  objection,  io  order  to  watraat  the  inSfs^ 
£Bremse  of  the  Court  in  peimitting  snbaequent  etoip 
tions  to  bo  taken.  In  bankruptcy,  upon  the.  j^tilpoit 
of  a  creditor  for  liberty  to  prove,  which  is  in  the  na- 

(rt)  Supra.  (h)  12  Vca.  166.  (c)  1  Y.  &  J.  420. 
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lure  of  an  appeal  from  the  judgment  of  the  Commis-  l^Si. 
flioners,  it  has  always  been  held^  that  the  petition  must  £x  parte 
slate  the  grounds  of  the  rejection  of  the  proof  by  the 
Commissioners;  Exparie  Wibon{a),  Ex  parte  BchmO' 
Ung{V)t  It  is  a  bad  argument  to  say,  that  it  is  suffi- 
cient to  state  the  nature  of  the  objections  in  the  affi- 
davits ;  for  it  is  a  well-kno>yn  maxim  of  all  the  Courts, 
that  oaths  ought  ndt  to  be  multiplied.  Affidavits  sb<mld 
otily  be  used  to  support  a  (Sase  already  stated  by  a  pre- 
vious proceeding,  and  not  as  a  means  of  stating  the 
case  itself(c).  [Sir  G.  Rose,  Would  not  these  latter 
observations  equally  apply,  if  a  petition  were  resorted 
to  7  This  does  not  seem  to  me  to  be  a  case  where 
Excerptions  are  necessary ;  for  it  is  not  required  to  ex«- 
cept  to  a  report,  where  the  error  appears  on  the  ftce 
of  the  report  itself.  This,  I  understand,  from  a  note 
of  Mr.  Barber  (d),  was  held  by  th^  Vice-ChanceDor  in 
Exparie  Farquhar,  in  the  matter  of  Siarkey,  on  the 
17th  June  1^1.  Mr.  Barber's  note  rftands  thtis:— - 
'*  V.  C.  It  is  not  necessary  to  except  in  the  regular 
way,  if  it  appear  on  the  face  of  the  report  that  the 
Mtfsler  is  wrong,  tfie  Court  can  decide."]  [Erskhnf, 
6.  J.  Ag,  fbr  instance,  where  there  is  an  incoMsistcfney 
l^etweetf  th6  atdet  of  reference  artd  the  report.]  If,  oii 
tao^tff  this  relief  is  io  be  obtained,  there  can  be  no 
testrietton  on  the  practice  of  seeking  relief  in  otb^r 
iCSHses  in  the  same  manner,  to  the  great  injury  and 
Vexation  of  respondents^  for  they  musft  come  prepared, 
tfs  we  must  be  in  this  case,  to  discuss  every  item  of  th« 
bill  that  has  been  ordered  to  be  taxed ;  while  in  pro* 
cetStag  by  petition,  the  petitioner  would  be  confined  to 
Ai6  otf^ectibnd'  ^ated  in  hisf  petition. 

« 

(a)  1  Cox,  308.  (b)  Buck,  93. 

(c)  And  see  Exparie  Wyatl,  ante,  665.  (d)  The  Registrar,' 
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1834.         '  Erskine^  C.  J. — The  principle  contended  for  in  this 
Ex  parte      case,  on  behalf  of  the  assignees^  does  not  seem  to  me 
to  apply  to  the  state  of  circumstances  under  which  the 
case  is  brought  before  the  Court.    A¥here  a  matter  is 
i^ferr^d  to  the  Master,  and  he  is  required  to  make  hb 
report;  which,  after  it  is  made,  one  party  seeks  to  have 
altered, — in  that  case,  no  doub^  a  petition  for  leave  to 
except,  or  a  petition  at  once  stating  the  grounds  of 
exceptioti,  is  commonly  resorted  to  in  practice.   But  this 
is  a  mere  question,  whether  the  order  of  this  Court,  re- 
ferring it  fo  Mr.  Gregg  to  tax  certain  biUs  of  costs,  has 
been  duly  complied  with, — a  question,  which  the  Court 
is  fully  competent  to  decide,  by  merely  referring  to  and 
comparing  the  order  and  the  certificate;  and  I  therefore 
cannot  see  why  it  should  be  necessary  to  file  any  ex- 
ceptions at  all  to  the  certificate.    If,  indeed,  there  were 
any  {toutive  rule  in  'the  Court  of  Chancery  requiring 
a  petition  of  exceptions  in  such  a  case,  I  might  then 
pause  before  I  held  myself  justified  in  departing  firom 
it.'    But  it  only  appears  that  a  petition  has  been  die 
usual  course,  and  no  one  authority  has  been  adduced 
prohibitory  of  the  practice  of  proceeding  by  mo^ 
tion.      Indeed  the  case  cited  of   Wrigki  v.  South* 
wood  {a),  in  the  Exchequer,  almost  forms  a  prece* 
dent  for  our  course  of  proceeding  on  the  present  occa- 
sion ^  for  there  the  application  for  leave  to  except  was 
made  on  motion  and  affidavit ;  and  coupling  that  deei-> 
sion  with  the  case  of  Ex  parte  CrociweU{b),  decided 
in'  this  Court,  we  are  furnished  pretty  nearly  with  an 
authority  foe  the  practice  we  ought  to  adopt  on 
occasion.    Looking,  therefore^  atthe  act 
by  which  this  Court  was  constituted,  and  finding  that 

(•)  Supra,  (h)  Supra. 
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a  discretion  is.  there  given  to  us  to  hear  matters  either.  1854. 
by  motion,  or  petition,  I  think  it  is  a  fair  use.  of  that  Exp«rt« 
discretion  to  hold,  that  this  iqpplication  may  be  made 
by  motion ;  as  that  mode  of  proceeding  is.  not  only  the 
more,  convenjient  and  expeditious,,  but  ako  the  less  ex- 
pensive course.  And  as  to  the  objection  urged,  of  the 
notice  of  motion  being  calculated,  to  deceive,  and  take 
a  party  by  surprise,  that  could  be  easily  obviated,  by 
the  Court  ordering  the  hearii^  of  the  motion,  to  be 
.postponed,  and,  if  necessary,  an  amendment  of  the 
notice,  so  as  to  render  it  more  certain  and  spedfic. 

With  respect  to  the  objection,  that,  the  costs  have  not 
beeq  paid  into  Court,  I  cannot  admit  that  the  case  of 
Ex  garte  Leigh{a)  lays  down  any  such  general  rule  as 
has  been  contended  for  by  the  counsel  opposed  to  this 
motion.  It  seems  to  me  to  be  a  case  decided  on  its  oym 
peculiar  iperits,  and  not  intended  to  form  any  general 
precedent  for  subsequent  decisions.  It  oughts  indeed, 
scarcely  to  have  been  reported  in  its  present  shape. 
Besides  which,  I  find,  on  reference  to  the  Registrar,,  that 
it  is  not  the  usual  practice  in  such  cases  to  pay  into  Court 
th^  sum  at  which  the  costs  have  been  taxed. 

Sir  J.  Cross. — At  presentj^  the  Court  knows  nothiqg 
of  the  report  complained  of;  and  before  it  has  an 
opportunity  of  looking  into  it,  to  considev  whether  it 
is  satisfactory  or  not,  the  assigpees  start  a  preliminary 
objection,  that  in  no  case  can  this  Court  determine 
aqaestion  like  the  present,  except  upon  petition^  In 
support  of  this  proposition  oeveral  cases  have  been 
cited,i  to  show  the  universalil^y  «f  the.  nde,.  that  tbe 
Court  has  no  juriadictbu]^  on  motion^  to  jreview  araf 
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'1SJ4.       port  as  to  the  taxatiM  of  coist«.    None  of  those  cases, 

Xftittrti      ^  ^y  opinion,  apply  to  this  pstrticnlat  case  now  before 

RiGBAifcDBON.   the  Cottrty  t^baterer  guide  they  may  afford  to  the 

(Iracttce  itt  equity.  It  it  for  the  assignees  to  diow, 
diafc  we  have  no  power  to  proceed  by  motion,  under 
file  existing  drcdmstances  of  this  case.  And  thirt, 
1  think,  they  have  both  failed  to  do.  The  Bankrcfptcy 
Cofirt  Act  clearly  gives  us  a  power  to  heat  and  deter- 
mine matters,  either  on  motion,  or  petition,  at  otir  dis- 
cretion, ft  Is  said,  however,  that  the  general  order  we 
made,  in  the  begbming  of  our  jurisdiction,  as  to  ad- 
hering to  the  ftnrmer  practice  in  bankruptcy,  deprives 
us  <)f  th6  power  of  exercising  any  discretion  on  the 
subject,  t  cannot  go  along  with  the  assignees  to  this 
extent,  even  supposing  there  wtfs  such  a  rule  as  is  noiw 
cotftended  for,  according  to'  the  former  practice  in 
bankruptcy.  But  it  does  not  appear  to  me,  that  any 
Wcfa  rule  ever  existed  before  the  establishment  of  this 
t!ourt.  AAd  however  that  may  be,  this  Court  could 
never  hav#  intended,  by  the  general  order  alluded  to, 
to  nullify  the  discretionary  power  given  to  it  by  the  act 
of  parliament,  and  to  hold  that  every  matter,  triyiat  as 
it  might  be,  must  nevertheless  be  heard  by  petition, 
akld  t)y  no  other  mode  whatever.  But  it  has  been 
pressed  tipoii  Us  in  argument,  how  great  the  mconveni- 
dnee  would  be,  f o  entertain  thit  subject  on  mere  tto- 
tl6n.  t  dtmfbss  it  appears  to  me,  that  all  diose  incoii- 
t^niencei^  are  amply  c<ninterbalanced  by  the  decrease 
of  delay^  aild  expense,  that  wilt  be  eJRsrcted  by  tsMt 
jmceeditig  off  motfou  iff  a  case  ef  this  description/  fai 
prefet^ncd  ixs  procee^rig  by  petition.  Besides  which, 
it*  k  not  ttr  be  fdrgoftefl)  thai  this  tnode  <si  proceedteg 
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is  not  peculiar  to  this  Court,  but  is  the  every-ddy  prae-       1894. 
tice  in  Courts  of  Law.  ttpa^ 

Sir  G.  Rose. — I  think  this  Court  has  dearly  juris- 
diction to  hear  this  matter  on  motion.  But  if  !t  had 
not,  there  is  a  petition  already  in  fhe  matter  befote  th^ 
Court,  namely,  that  on  which  die  original  order  of  fef%<» 
rence  to  the  Registrar  was  made  j  and  that  is  suflfclent 
to  ground  a  subsequent  mdion*  I  am  of  opinion,  how*^ 
erer,  that  if  there  had  been  no  pteriouif  pefitiofi,  we 
ooght,  on  the  present  occasion,  to  e:tercis6  the  powei^ 
we  possess,  of  hearing  this  case  on  motion.  Although 
it  was  the  general  practice  of  the  Court  of  Chancery, 
whan  sitting  in  bankruptcy,  to  requite  i  petition,  stiS  no 
one  wiH  deny  that  motions  were  occasionally  resotted 
to, — as,  for  instance,  to  stay  an  attachment  for  non-pay- 
ment of  costs,  notwithstanding  it  might  becOnie  ffeces- 
sary  to  review  the  tncation  of  the  costs,  the  non-pay^ 
ment  of  which  was  the  foundation  of  the  attat<hiiient« 
And  in  such  a  case  as  the  present,  which  must  of 
course  always  be  strongly  contested  on  both  ddesi 
tfrere  was  no  reason  why  a  motion  should  not  ha^e 
answered  erery  purpose.  The  only  obfectioft  to  itAi 
mode  of  proceeding  before  the  Lord  <%diiceflof  wiir; 
that  an  order  on  a  contested  motion  could  not  hare 
fenn  mregtknrljt  dtawti  up,  as  if  tfMm  had  Been  a  pe« 
tidon,  from  which  the  fiittv  aiMl  mmiU  of  the  case 
could  be  more  conveniently  deduced.  But  that  diffi- 
culty arose,  in  a  great  measure,  from  the  Lord  Chan- 
cellor, when  sitting  in  banki:uptcy,  not  having  regis- 
trars or  officers  to  whom  bills  of  costs  were  referred  fot 
taxation,  separate  from  those  of  the  Court  of  Chancery. 
The  new  act,  however^  expressly  gives  us  power  to 
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IS$4.       hear  matters  by  motion;  and^  therefore,  no  objection 
El  putp      ^^  '^^'^  ^  made  to  the  drawing  up  of  any  order  of 
RicsAmnioii.  thb  Court  <m  motion. 

In  alhiding  to  the  argument,  ab  ineonvementif  whidi 
has  been  urged  against  this  mode  of  proceeding,  it  is 
wrong  to  suppose  that  if  a  petition  had  been  presented 
in  this  case,  it  would  necessarily  have  contained  the 
I»etltioiier^acase,  as  well  as  hb  reasons  and  a^pguments 
against  the,  certificate  of  the  Registrar.  It  would  not, 
(ind  ought  not,  in  my  opinion,  to  have  contained  more 
Huxfk,  a  mere  outline  of  his  case,  leaving  the  rest  to  he 
shown  by  affidayiti*  A  petition,  therefore,  in  a  case  of 
*  this  description,  can  only  be  required  for  th^  conveni- 
ence of  the  Court,  and  for  the  purpose  of  better  pce^ 
paring  its  mind  for  the  consideration  of  such  measures 
as  are  intended  to  be  argued  before  it. 

The  dbgection,  as  to  the  non-payment  of  the  taxed 
costs  into  Court,  might  form  a  good^  reason  why  the 
party  should  not  be  permitted  to  avail  himself  of  any 
Order  we  may  make  on  this  motion ;  and  it  may  be 
proper  to  make  the  payment  of  the  costs  into  Court  one 
of  the  teqns  of  the  Order  for  re«t^xation,  if  the  assignees 
require  it.  But  I  do  not  think  it  can  be  entertained  as 
a.  preliminary  olgection  to  tl^e  motion^ 

The  bbjections  were  therefore  overruled,  and 
the  case  proceeded. 
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■ 

1654. 
Ex  parte  Beague.^— In  the  matter  of  Schonswar,  

In  this  case  a  joint  fiat  was  issued  on  th^  lAh  Fei  ^.^^ 
bruary  1838  against  two  of  three  partners^  direeted  td  i»>ed  •gtinit 

OM  of  Mfsnl 

country  Commissionersi  and  a  docket  had  been  struck  pwtnen,  after  a 

prefiona  fiat 

by  the  same  petitioning  creditor  on  the  Sd  May  in  Ubii  against  the  otbar 
year,  for  the  purpose  of  issuing  a  separate  fiat  against  wm  be  dizeetsd 
the  third  partner;  the  petitioning  creditor  being  a  joint  Comiiunioiien 
creditor  of  the  three.  ^  S^terSUf 

under  the  6  G«p. 
4.  c.  Idk  a*  17; 

Mr.  SwamtUm  now  moved,  on  the  part  of  die  petl^  ^^dl'^uw^* 
iioninff  creditor,  that  the  separate  fiat  intended  to  be  '^  Commia- 

r^  "^  aioneis  ap- 

issued  might  be  directed  to  the  same  Comraiasbners  as  pointed  under 

^  tlie  1&3  WUJU 

those  who  were  named  in  the  first  fiat.    It  is  provided/  4.  c.  66.  a.  h. 

by  6  Qe0n  4  c  1&  s.  17.  that  if,  after  a  conmiittioii 

issued  against  two  or  more  members  of  a  fllnn,  iinf 

other  commission  shall   be  issued  against  any  other 

member  of  such  firm,  ibe  last  commission  shall  be  dt-* 

rected  to  the  Commissioners  to  whom  the  first  was  dl^ 

rected ;  and  that  immediately  after  the  adjudication 

under  die  last  commission,  the  Comnussionets  shsU 

convey  and  assign  all  die  estate  of  die  bankrupt  to  the 

assignees  chosen  under  the-  first  comimssion.    The 

only  difficulty  in  die  way  of  this  application  iir,  that 

new  Commissioners  have  been  appointed  to  act  for  the 

district  where  the  first  fiat  has  been  worked,  under  die 

provisions  of  the  1  &  S  WiU.  4.  c.  66.  s.  14.,  and  that 

die  former  fiat  is  directed  to  Commissioners  who  are 

not  in  the  new  list.    That  statute,  aftcfr  directing  tha^ 

the  judges  who  go  the  circuits  shall  return  die  nam^s 

of  persons,  for  the  approval  of  the  Lord  Chanciellor,  to^ 

act  as  Commissioners  in  the  country,  enacts,  that  alt 

fiats  ''  not  directed  to  the  Court  of  Bankruptcy,  shall 
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1SS4.        be  directed  to  some  one  or  more  of  such  persons  in  ro- 
,~T        tadon*  to  act  as  Commissioners  of  Bankrupt,  according 

9BAOVS.  t9  Ibe  districts  w  places  ficHT  which  siich  penoQs  ibaU  1^ 
so  itttamedi  ami  to  no  oiier  penom  iham  suck  a$  sMl 
ts  imfimM  in  $neh  rekttn.*'  This  enactment^  hoiPS¥«p, 
is  is  submitted,  applies  only  to  Migitial  oonmissioiis 
and  fiatsy  and  not  to  derivative  or  supplemental  onesi 
and  it  is  to  be  remariced,  also,  that  it  contains  no  tenns 
of  repeal  in  regard  to  the  previous  provision  of  the  6 
•'■  Geo,  4*  c.  16.  s.  17.  {ErsUne,  C.  J.  The  words  in  the 
lasl  act  are  e^chisive,  *^  and  to  no  other  pmrsoo/^  ^ 
the  flMi  and  40tb  sections  of  the  a4^  which  rebta  to 
the  removsl  of  pending  commissions  into  the  Court 
of  Bsnkmpteyi  and  to  die  appobitment  of  oflkial  assi|^ 
ne0s,  tibere  are  no  e^cpress  directions  as  to  country 
eonmissieQs^  but  meiely  as  to  London  commissions; 
The  omiwon  in  the  S9di  section  of  the  new  act  lays  a 
fttondatiaii  for  the  present  appQcationi  under  the  17th 
s0etian  of  tho  6  G#o.  4*  o.  16.  If  the  separate  flatii  in 
this  instance,  be  directed  to  different  Commissioners 
tnm  those  to  whom  the  first  fiat  was  directed^  it  may 
bs  productive  of  great  inconvenience  and  oontiarie^ 
of  decirioni  which  evils  were  intraded  to  be  remedied 
by  the  1  ft  S  WiU.  4«  c,  S6.  [Cro$i,  J.  There  is 
nntfiing  to  prevent  ibe  Comnissionersi  to  whom  the  last 
fint  miy  be  directed,  from  assigning  the  bankrupt's 
fstite  and  effects  to  the  same  assignees  as  have  been 
dmsen  under  the  first  fist  J  Tb^e  is  nothing  in  the 
scl  thst  requires  country  Commissioners  to  do  so|  al» 
though  there  is  a  provision  of  this  nature  in  the  40th 
section  of  the  act^  whieb  is  applicable  to  London  com^ 
SMssioiis. 

Erskine,  C.  J. — It  is  quite  impossible, — ^after  referring 
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to  the  I4th  sect,  of  the  1  &  3  Witt.  4.  c.  56.,  and  finding  18S4. 
it  to  be  there  expressly  enacted,  "  that  the  fiat  or  fiats  £x  parte 
aforesaid^  not  directed  to  the  Court  of  Bankruptcy, 
shall  be  direeted  to  some  one  or  more  of  sneh  persons, 
In  rotation,  to  act  as  Commissioners  ci  Bankrupt,  ae* 
oordidg  to  the  dislaricts  or  places,  for  whidi  sueh  pei^ 
sons  shall  be  so  returned,  and  io  no  other  person  than 
soeh  as  shall  be  included  in  sudi  r6lttmi**~-that  tUs 
Court  can  order  the  second  fiat  to  be  directed  to  the 
Commissioners  named  in  the  former  fiati  for  diis  if^oiiU 
be  acting  entirely  in  contraTcntion  of  the  prorisfens  of 
tfie  act 

Sir  J.  Gross.^ — ^The  point  Is  so  important,  that  I 
think  it  is  worthy  of  further  consideration,  and  shaU 
therefore,  for  the  present,  decline  giving  any  opinion* 

.  Sir  O.  Rose. — ^Whaterer  were  the  provlstons  of  thsi 
former  statute  of  6  Geo,  4.  c.  16.,  the  last  act  renders  It 
impossible,  that  a  second  fiat,  intended  to  be  executed  in 
the  country,  can  be  direeted  to  any  Commissioners 
but  those  appointed  under  the  14th  seetlon  of  the  new 
act  The  better  plan,  perhaps,  will  be  to  prooeed  wltfi 
Ae  working  of  the  second  fiat,  until  the  choice  of  assign 
nees,  there  bring  little  doubt  that  the  same  will  be  ehosen, 
«s  those  under  the  former  flat.  The  assignees  may 
then  apply  for  the  directions  of  the  Court,  and  for  the 
suspension  of  ftirther  proceedings  under  both  fiats, 
until  those  diveeliQns  are  given. 

No*  Order  made }  it  being  understood  that  the* 
petitioning  creditor  would  adopt  this  recommen- 
dation of  the  Court. 
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■  Ex  parte  Trust.— In  the  matter  of  Hartsikck. 

May  5. 

When  biiu  of  X HIS  waa  the  petition  pf  a  creditor*  that  the  dividends 


^JSdQ^afiat,  on  two  bills  of  ezchapge,  which  he  had  proved  under 
by^tSwcraditOT,  the  fiat»  might  be  paid  to  one  Joieph  Bromn,  to 
Sj«MotM©-  whom  the  petitioner  had  given  a  power  of  attorney  to 
^  ^^%    receive  them  from  the  assignees.    The  bills  had  been 


thepirpoMof 

Sftil^^'Dd  *  ^^  ^7  ^^^  petitionert  and  the  assignees  objected  to 
an  tn^icatUtt    'pay  the  dividends,  without  the  production  of  the  biQs. 

to  tfaii  Court  be-  '^  ^  ^ 

oomei  necet-     The .  petitioner  had  made  an  affidavit^  that  the  whole 

■ary  to  leoeive 

them,  the  era*  sum  was  due  to  him  on  the  bills,  and  that  he  had 
the  costo  ofthe  offered  to  indemnify  the  assignees  against  any  loss  they 
appbcanon.       migii^  sustain  from  paying  the  dividends,  without  the 

•  bills  being  produced. 

Mr.  Swanston,  in  support  of  the  petition,  said,  that 
the  only  question  in  this,  case  was,  as  to  which  party 
should  pay  the  costs. 

. .  Mr.  Rudatt,  for  the  assignees,  observed,  that  there 
was.  another  question,  namely,  that  as  a  power  of  at- 
tomey  is  vacated :  immediately  on .  the  death  of  the 
party  who  had  given  it,  the  present  power  might  thus 
haire  been  rendered  nugatory,  as  there  was  nothing  to 
show  that  the  petitioner  in  this  case  was  still  alive. 

.  Thcf.Coui^T  said,  that  they  had  made  a  general  rule, 
that  the  official  assignecL  should  not  pay  the  dividends 
under  any  fiat,  without  the  production  by  the  creditor 
of  the  securities  mentioned  in  his  proof;  and  that  as  it 
was  by  the  creditor's  own  act,  in  this  case»  that  the  se- 
curities  were  lost,  it  was  reasonable  that  he  should 


Trvst. 


CASES  IN  BANKRUPTCY.  751 

bear  the  costs  of  this  application.  It  was  orderedi  1894. 
therefore^  that  the  dividends  should  be  paid  .  to  the  ^  parte 
person  appointed  under  the  power  of  attorney^  upon  a 
proper  indemnity  being  given  to  the  assignees,  •  and 
upon  an  affidavit  being  made  that  the  creditor,  who 
had  given  the  power  of  attorney,  was  still  alive ;  and 
that  the  costs  of  the  assignees  should  be  deducted  out 
of  the  dividends. 


Ex  parte  Charles  Lampon. — In  the  matter  of  c§ram 

Ijord 

Charles  Lampon.  Chancellor. 

Private  Bixnn, 

This  was  an  application  for  an  habeas  carpus,  with  a  ?^^^/^^'' 
view  to  discharge  the  bankrupt  from  a  commitment  A  bankrupt, 
made  by  two  of  the  London  Commissioners,  under  the  committed  by 

i*  11      .  .  one  of  the  Lion* 

followmg  warrant.  don  Commii- 

sioners  to  the 
custody  of  the 

« In  the  Court  of  Bankruptcy.  rTXring 

«21st  day  of  March  1834.  «ti»f«torily, 

^  was  brought  up 

'*  Whereas  a  fiat  in  Bankruptcy,  bearins  date  the  ^^°™  '"^  ^^^* 

'^     ''  '^  missioners,  and 

3d  day  of  February  1834,  was  awarded  and  issued,  and  committed  by 

them  to  NeW" 

is  now  in   prosecution  against   Charles  Lampon,  of  gate :  Held, 

that  the  com- 

Tyer's  Gateway,  in  the  parish  of  Saint  Mary  Magda*  mitment  was 
len,  Bermondsey,  in  the  county  of  Surrey,  fellmonger,  much  as  the 
dealer,  and  chapman,  under  which  the  said  Charles  to  have^beeif 
Lampon  hath  been  duly  found  and  declared  a  bank-  reTxamined^be- 
rupt :    and  whereas,  at  an  examination   of  the  said  I?!®?.?"^*'^' 

B  '  sion  iyourti  con- 

bankrupt,  taken  before  us,  Joshua  Evans,  Esq.,  and  w»t«g.<»f. '*»*«« 

*   '  '  »        T  »  Commissioners, 

John  Samuel  Martin  Fmblanque,  Esq.,  two  of  the  who  must  be  all 

■*  ^  present  at  sucb 

Commissioners  of  the  said  Court  of  Bankruptcy,  the  re-examination, 

though  they 
need  not  be 
unanimous  in  the  sentence  of  commitment. 
On  an  application  for  a  bankrupt*s  discharge  by  habeas  eorput,  an  affidavit  may  be  read 
stating  circumstances^  which  are  not  set  forth  in  the  warrant  of  the  Commissioners. 

VOL.  III.  3    E 
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1834.       following  answers  to  the  questions  put  to  hitn,  on  oatfa, 
Expftrte      ^®^®  made  by  the  said  Charles  Lampon,  as  follows : 

Lampon. 

^'At  a  meeting  before  Joshua  Evans,  and  John 
Samuel  Martin  Fonblangue,  Esqrs.,  at  the  Court  of 
Commissioners  of  Bankrupt^  on  the  Slst  day  of  March 
1834. 

"  In  the  matter  of  Charles  Lampon,  a  bankrupt. 
"  Charles  Lampon  examined. 

**  Q.  What  money  did  you  receive  on  the  1st  day 
of  February  last? — I  tell  you,  as  I  told  you  before,  I 
do  not  know  what  I  received  on  that  day ;  it  was  about 
£200. 

"  Q.  What  have  you  done  with  the  money? — I 
have  nearly  spent  all  in  living,  and  going  about  to  places 
where  I  ought  not  to  have  gone ;  but  I  was  driven 
away  from  home ;  for  I  knew  if  I  had  gone  there,  I 
should  have  been  arrested. 

*'  Q.  How  much  money  have  you  now  left  out  of  the 
£200?— Not  £5, 

"  Q.  Do  you  mean  to  say  you  have  spent  all  the 
£200  except  the  £5? — I  have ;  tt  is  all  gone,  spent, 
or  lost;  it  is  all  gone. 

**  Q.  Can  you  give  any  other  account  of  the  ^200, 
except  this  you  have  mentioned?— I  cannot  at  present, 
as  I  am  not  prepared,  as  I  told  you  before. 

"  Q.  Have  you  any  further  account  to  give? — I  have 
not  at  present. 

•*  Charles  Lampon. 

"  Now  we,  the  said  Commissioners,  considering  such 
answers  to  be  wholly  unsatisfactory  to  us,  these  are 
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therefore  to  require  and  authorize  you,  immediately,        18S4. 
on  the  receipt  thereof,  to  take  into  your  custody  the       fiTpaite 
body  of  the  said  Charles  Lampon^  and  him  safely  con-      I-^mpon, 
vey  to  his  Majesty's  prison  of  Newgate,  and  him  there 
to  deliver  to  the  keeper  of  the  said  prison,  who  is  there- 
by required  and  authorized,  by  virtue  of  the  said  fiat, 
and  of  the  statutes  now  in  force  concerning  bankrupts, 
to  receive  the  said  Charles  Lampon  into  his  custody, 
and  him  safely  keep  and  detain,  without  bail,  until  such 
time  as  he  shall  answer  to  our  satisfaction  the  said 
questions.      Given  under  our  hands  and  seals,  this 
twenty-first  day  of  March  one  thousand  eight  hundred 
and  thirty«four. 

*'  Joshua  Evans.  {u  s.) 

''  John  S.  M.  Fonblanqtte.    (l.  s.) 

^*  Commissioners. 

"  To  Thomas  Hamber,  our  messenger,  and  his  as* 
sistants;  also  to  William  Wadham  Cope,  the  Keeper 
of  his  Majesty's  Gaol  of  Newgate,  or  his  deputy." 

By  an  affidavit,  made  by  the  petitioner  in  support  of 
the  application,  it  appeared  that  on  the  date  of  the 
warrant  the  bankrupt  attended  at  the  Court  of  Com- 
missioners of  Bankrupts,  for  the  purpose  of  surrendering, 
and  submitting  himself  to  be  examined  by  Mr.  Com- 
missioner Merivale,  to  whom  the  fiat  was  directed; 
but  it  so  happened  that  Mr.  Merivale  was  not  then  in 
attendance.  In  consequence  of  this  the  bankrupt  at- 
tended before  Mr.  Commissioner  Evans,  and  surren- 
dered himself  under  the  fiat,  and  was  duly  sworn, 
and  submitted  himself  to  be  examined  by  Mr.  Evans* 

3e2 
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1834.  The  21st  of  March,  being  the  forty-second  day  on 
ETpi^e  which  the  bankrupt  was  required  to  finish  his  last  exa« 
Lamfon.  mination,  and  being  then  not  prepared  to  do  so,  he  ap- 
plied to  the  Commissioner  to  grant  him  a  month's  further 
time  for  that  purpose ;  but  the  Commissioner  only 
granted  him  a  fortnight,  and  his  protection  from  arrest 
merely  from  day  to  day.  After  this  determination  of 
the  Commissioner,  Mr.  Drew,  the  solicitor  for  the  as- 
signees, requested  permission  to  examine  the  bankrupt; 
and  he  was  accordingly  examined  by  him  for  a  consider- 
able space  of  time,  and  part  of  his  examination  was  re- 
duced into  writing,  and  signed  by  the  bankrupt.  The 
Commissioner  was  several  times  dissatisfied  with  the 
answers  given  by  the  bankrupt,  and  often  threatened 
to  commit  him ;  and  at  the  conclusion  of  the  examina- 
tion the  Commissioner  did  actually  commit  the  bankrupt 
to  the  custody  of  the  messenger,  and  the  bankrupt  was 
removed  to  an  adjoining  room.  After  a  short  time  had 
elapsed,  he  was  brought  up  again  before  Commissioners 
Evans  and  Fonblanque,  when  his  examination  was  con- 
tinued, and,  after  a  short  examination,  he  was  committed 
to  Newgate,  under  the  above  warrant. 

Mr.  Russell,  in  support  of  the  commitment,  objected 
to  any  affidavit  of  the  bankrupt  being  read,  contending 
that  the  Court  could  not  travel  out  of  the  warrant,  in 
discussing  the  validity  of  the  commitment. 

Mr.  Swanston,  and  Mr.  Montagu,  on  behalf  of  the 
bankrupt,  contended,  that  where  the  discharge  of  the 
prisoner  depended  on  a  fact  not  shown  on  the  face  of 
the  warrant,  affidavits  were  clearly  admissible  to  state 


CASES  IN  BANKllUPTCV.  755 

and  explain  that  fact.     In  Power's  case{a)y  and  in        1834. 
Coomb's  case{b)y  affidavits   were  admitted  by  Lord      Exparte 
Eldon,  where  the  warrant  was  not  fully  set  forth  in  the      ^^''^o"- 
return.     Here  the  affidavit  discloses  an  important  fact, 
not  appearing  in  the  warrant,  namely,  that  the  bankrupt 
was  only  examined  by  one  Commissioner,  although  two 
committed  him. 

Lord  Brougham,  C. — Certainly,  affidavits  may  be  read 
for  the  purpose  of  showing  circumstances  not  set  forth 
in  the  warrant ;  otherwise,  the  grossest  injustice  might 
be  occasioned  either  from  carelessness,  or  design;  for 
there  would  be  nothing  to  prevent  Commissioners  from 
making  up  a  warrant,  either  false  or  faulty;  and,  as  the 
London  Commissioners  are  constituted  Judges  of  Re- 
cord, no  action  would  lie  against  them  for  the  conse- 
quences of  such  an  act. 

Mr.  Swanstouy  and  Mr.  Montagu,  then,  after  reading 
the  affidavit  already  stated,  contended  that  the  commit- 
ment was  invalid.  In  the  first  place,  the  Commissioners 
did  not  sufficiently  examine  the  bankrupt,  to  justify 
their  conclusion,  that  his  answers  were  not  satisfactory. 
Sdly.  The  bankrupt,  after  he  bad  been  examined  and 
committed  by  one  Commissioner  to  the  custody  of  the 
messenger,  was  not  brought  up  before  a  Subdivision 
Court,  pursuant  to  the  directions  of  the  statute  (c). 
3dly.  The  examination,  stated  in  the  warrant,  refers  to 
a  former  examination,  which  is  not  set  out  in  the  war- 
rant.   4thly.  It  ought  to  have  been  stated  in  the  war- 

(o)  2  Rubs.  584.  (6)  2  Rose,  398. 

(c)  1  &  2  Will.  4.  c.  56. 
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1854.  ranty  that  the  bankrupt  was  previously  cammitted  by 
Ex  parte  ^^*^  Coomiisaioner  to  the  custody  of  the  messenger. 
LiMMNf.  5j|,iy,  The  concluding  part  of  the  warrant  is  defecUve, 
inasmuch  as  it  ought  to  have  followed  the  words  of 
the  statute,  6  Geo.  4.  c.  16.  s.  36.,  viz.  '^  until  be  shall 
submit  himself  to  the  said  Ccmimissioners  to  be  sworn, 
and  full  answers  make,  to  their  satisfaction,  to  such 
questions,  &c." 

In  Ex  parte  BardweU(a)  the  Lord  Chancellor  said, 
that  the  1  &  g  Will.  4.  c.  56.  s.  7.,  intended  to  give  the 
party  under  examination  the  security  of  three  judges 
being  present,  to  preside  over  his  examination,  and  to 
form  their  opinion  upon  hearing  and  seeing  him  answer 
the  questions  put  to  him. 

Lord  Brougham,  C. — As  this  warrant  is  signed  by 
two  Commissioners  only,  it  appears  to  me  prima  /acie 
wrong ;  I  shall  therefore  call  on  the  counsel,  who  ap- 
pears in  support  of  this  commitment. 

Upon  the  subject  of  commitment,  under  the  bank- 
ruptcy jurisdiction  in  general,  I  must  express  how 
greatly  I  feel  it  my  duty  to  see  that  the  provisions  of 
the  legislature  are  properly  punned;  seeing  that  the 
remedy  in  the  shape  of  damages  for  an  illegal  commit- 
ment, which  formerly  existed,  is  now  taken  away  by 
the  remodelling  of  the  bankrupt  laws.  Before  the 
act  of  1  &  S  WiU.  4.  c.  56.  was  passed,  I  took  con- 
siderable pains  with  this  very  part  of  it  myself. 

Mr.  J,  RttsseU.  If  two  Commissioners  have  not 
power  to  commit,  then  I  contend  that  there  is  no  juris- 
diction for  that  purpose  in  any  case  under  the  act. 

{a)  1  Mont.  &  Ayr.  193. 
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The  words  of  the  7th  section  of  the  I  &  2  Will  4.        1834. 


c.  56.J  arci  '^  that  io  every  bankruptcy,  prosecuted  in      £z  parte 
the  said  Court  of  Bankruptcy,  it  shall  and  may  be      ^^*^^^^' 
lawful  for  any  one  or  more  of  the  said  six  Commis* 
sioners  to  have,  perform,  and  execute,  all  the  powers, 
duties,  and  authorities,  by  any  act  or  acts  of  parliam^t 
now  in  force,  vested  in  Commissioners  of  Bankrupt,  in 
all  respects  as  if  they,  or  any  one  or  more,  were  in 
every  instance  specially  authorized  and  appointed  for 
the  purpose,  by  a  separate   commission,  upder  the 
Great  Seal  of  the  United  Kingdom  of  Great  Britain 
and  Ireland."     If  the  clause  bad  stopped  h^re,  n^ 
doubt  could  exist  that  a  single  Commissioner  wopld 
have  had  power  to  commit,  just  the  same  as  three 
Commissioners  would  have  had  under  the  old  jurisdic» 
tion.  But  the  section  goes  on  to  provide,  *^  that  no  single 
Commissioner  shall  have  power  to  commit  any  bank- 
rupt, or  other  person  examined  before  him,  otherwise 
than  to  the  care  and  custody  of  a  messenger  or  other 
officer  of  the  said  Court,  to  be  by  him  detained  in  his 
custody,  and  brought  up  be£ore  a  Subdivision  Court, 
or  the  Court  of  Reviewi  within  three  days  after  such 
commitment,  for  which  purpose  one  of  such  Courts 
shall  be  forthwith  assembled,  and  to  which  Court  such 
examination  shall  be  adjourned/'    [Lord  Brougham,  C. 
The    single    Commissioner  is    therefore  only  autho- 
rized to  commit  to  the  care  and  custody  of  the  messen- 
ger.   If  it  be  intended  to  commit  to  Newgate,  a  Sub- 
division Court  must  be  summopied,  which,  by  section  6, 
must  consist  of  three  Commissioners.    There  is  nothing 
in  the  act  that  authorizes  two  Commissioners  only  to 
commit  to  Newgate*]    The  7th  section  merely  restricts 
commitments  by  one  Commissioner;   but  it  does  not 
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1834.  say,  that  two  Commissioners  shall  ha?e  no  power  to 
Exparte  c<>nimit.  If  two  Commissioners  have  not  this  power, 
Lampon.  then  there  is  no  power  of  commitment  given  by  the 
act;  for  there  are  no  words  to  be  found  in  it  authorizing 
the  Subdivision  Court  to  commit.  [Lord  Brougham^  C. 
The  7th  section  directs^  that  the  party  in  custody  of 
the  messenger  shall  be  brought  up  before  a  Subdivi- 
sion Court,  ''  to  which  Court  such  examination  shall 
be  adjourned."  Does  not  this  imply,  that  the  Sub- 
division Court  is  to  proceed  with  the  examination,  and 
to  commit  the  party,  if  he  does  not  answer  satisfac- 
torily ?]  A  power  to  commit  cannot  be  given  by  im- 
plication, any  more  than  a  power  to  condemn  to  death. 
Before  the  1  &  3  WiU.  4.  c.  56.,  any  three  of  the 
Commissioners,  to  whom  a  commission  was  directed, 
had  indisputably  tlie  power  to  commit.  Now,  as  all 
the  powers  they  had,  are  by  the  7th  section  of  the  new 
act  vested  in  the  single  Commissioner,  to  whom  a  fiat 
is  directed,  each  Commissioner  would,  therefore,  ex- 
cept for  the  subsequent  restriction  in  the  7th  section, 
have  equal  power  to  commit.  That  section  goes  on 
to  declare  that  one  shall  not  commit ;  but  it  there  stops 
short,  and  does  not  say  that  a  Subdivision  Court  shall 
commit,  or  that  nothing  less  than  a  Subdivision  Court 
shall  have  power  to  commit.  It  would  seem,  therefore, 
that  two  Commissioners  have  as  much  authority  to 
commit,  as  the  Subdivision  Court;  for  the  previous 
part  of  the  7th  section  expressly  provided,  that  '^  any 
one,  or  more,  of  the  said  six  Commissioners  shall  have 
all  the  authority  then  vested  in  the  former  Commis- 
sioners ;  and  the  subsequent  limitation  of  this  authority 
only  applies  to  one.'*    In  lie  Smith  {a),  a  commitment 

(a)  Mont.  &  Bli.  425. 
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and  signature  of  the  warrant  by  two  Commissioners        1834. 
only,  was  determined  to  be  good.  Ex  parte 

Lampoh. 

Mr.  Montagu.  In  re  Smith,  the  question  was,  not 
simply  whether  two  Commissioners  could  commit,  but 
whether^  when  a  Subdivision  Court  was  regularly  con- 
stituted of  three  Commissionersi  a  commitment  was  good, 
although  two  only  concurred  in  it  and  signed  the  war- 
rant. Here  only  two  Commissioners  were  present^ 
when  the  bankrupt  was  brought  up  for  examination. 


Lord  Brougham,  C. — There  is  nothing  in  SmitKs 
case  which  applies  to  this ;  nor  can  I  find  any  thing 
in  the  act  giving  two  Commissioners  only  the  power 
to  commit.  It  might  have  been  advisable,  perhaps,  to 
have  added  at  the  end  of  the  7th  section,  that  after 
the  adjournment  of  the  bankrupt's  examination  to 
the  Subdivision  Court,  ^'  the  case  should  be  proceeded 
with,  and  the  prisoner  dealt  with  by  such  Court,**  or 
words  to  that  effect;  but  I  cannot  conceive  that  they 
are  by  any  means  necessary;  and  it  would  be  super* 
fiuous  to  add  words  to  render  clear  that  which  is 
clear  enough  without  them.  No  one  can  doubt  that 
the  fair  construction  of  the  7th  section  is,  that  one 
Commissioner  can  only  commit  to  the  provisional  cus- 
tody of  the  messenger;  and  that  after  the  examination 
is  transferred  to  the  Subdivision  Court,  that  Court  is 
the  proper  tribunal  to  exercise  the  power  of  committaL 
The  6th  section  declares  that  the  object  of  forming  a 
Subdivision  Court  is  for  hearing  and  deterinining  the 
matters  and  things  and  making  the  examinations  here- 
inafter referred  thereto.'*  Looking,  therefore,  at  the 
two  sections  together,  the  intent  is  clear  that  the  Sub- 
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ISSi.  division  Court  is  to  proeeed  with  the  exaniiiialion  of 
£k  parte  ^^^  hanknipt«  and  to  commit  him,  if  he  does  not  answer 
MwoM,  ^  ^^^  satisfaction.  In  the  present  case,  however^  the 
commitment  was  by  two  Commissionem,  although  the 
act  deckres  expressly  that  a  Subdivision  Court  shall 
consist  of  three.  Now  I  think  that  any  party,  before  he 
is  finally  committed  for  not  answering  satisfactorily,  is, 
by  die  dear  meaning  of  this  act,  entitled  to  have  three 
judges  present;  not  that  they  need  be  usammous  in 
the  sentence  of  oommittal,— but  inasmuch,  aa  their  rea^ 
soning  and  arguments  may  have  some  influence  upon 
each  other,  before  they  pronounce  tb^  final  judgment. 
The  mere  presence,  indeed,  of  all  three  may  produce 
some  good  effect;  for  persons  will  often,  when  alone, 
do  that  wbieh  they  would  not  do  in  the  presence  of 
others.  In  this  ease,  had  Mr.  Holroyd  been  present 
when  the  Subdivision  Court  was  held,  it  might  have 
happened,  that  something  would  have  been  suggested 
by  bim  to  induce  the  two  other  learned  Commissioners 
to  have  arrived  at  a  different  conclusiop. 

The  prisoner  ougbti  therefore,  to  be  discharged 
forthwith  • 

Mr.  Swansion  and  Mr.  Montagu  then  pressed  for 
costs,  BB  in  Ex  parte  Bardwellf  but 

Lord  BftouQUAM  SAid  there  were  peculiarities  in  that 
csBe,  which  induced  bim  to  give  the  costs;  but  that 
ihim  circumstances  did  not  exist  in  the  present  case ; 
and  b0  therefore  refused  to  allow  the  costs. 

After  the  bankrupt  was  discharged,  he  was  arrested 
for  debt  on  his  way  home,  whilst  proceeding  down 
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Westminster  Hall  The  oiBcer  was  warned  that  he 
was  conunitting  a  contempt^  and  that  an  application 
would  be  made  against  him  to  the  Lord  Chancellor; 
notwithstanding  which  he  proceeded  in  the  arrest. 


1834. 
Eifiafle 


Mr.  Montagu  having  mentioned  this  circumstance  to 
the  Lord  Chancellor,  his  lordship  ordered  that  the 
bankrupt  should  be  immediately  discharged^  saying, 
'*  It  is  a  very  gross  contempt;  and  if  the  party  be 
again  molested  on  his  way  home,  I  will  commit  every 
person  concerned  in  the  act."  (a) 

(«)  And  see  &  farit  CUrhe,  2  Dea.  &  Cb.  90;  Ex  pmU  Jeyei,poU, 
764. 


Ex  parte  Smith, — In  the  matter  of  Joh^  J^mes* 

Mr.  E.  CHITTY  applied,  by  motion,  that  the  time 
for  opening  a  fiat  directed  to  country  Commissioners 
under  the  1  &  2  Will.  4.  c.  56.  s.  14.  might  be  en- 
larged, on  the  ground  that  one  of  the  Commissioners 
was  absent  in  London,  and  two  others  were  erediton 
of  the  bankrupt,  and  that  the  time  for  opening  the  fiat 
would  expire  on  the  following  day,  the  S3rd  May. 

The  Court  made  the  order;  but  suggested  that  a 
country  fiat  was  not  necessarily  annulled,  because  it 
was  not  opened  within  twenty-eight  days  (a).  Although 
it  was  supersedable  for  that  cause,  it  was  not  abso- 
lutely superseded;  and  it  is  only  supersedable,  in  the 


Westminster, 
May  22. 

A  fiat,  omitted 
to  be  opened 
within  the  time 
limited  by  the 
general  order,  is 
not  for  that 
cause  absolutely 
superseded,  but 
oniy  super^ 
sedable. 

What  is  re- 
quired to  be 
stated  in  an  af- 
fidavit on  an 
application  to 
enlarge  the  time 
for  opening  A 
fiat« 


(a)  See  Gen.  Ord.  26th  January  1793. 
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^        event  of  another  creditor  taking  out  a  second  fiat  (a). 

El  parte  If  that  is  not  done,  the  fiat  may  be  opened  at  any 
period  of  time;  but  the  Court  has  always  been  very 
jealous  of  this  abuse  of  the  great  seal;  and  where  a 
commission  has  not  been  prosecuted  for  a  length  of 
time^  the  Lord  Chancellor  has  superseded  it,  even 
though  in  operation  at  the  time  of  the  application, 
without  any  order  of  this  Court  for  that  purpose.  But 
though  an  order  to  enlarge  the  time  is  made,  it  will  not 
deprive  another  creditor  of  the  right  to  apply  for  a  su- 
persedeas for  non-prosecution  of  the  fiat;  such  an  order 
being  made,  however,  may  certainly  afford  a  pritnd 
facie  ground  for  refusing  the  application. 

The  present  Order  must  be,  of  course,  at  the  costs 
of  the  petitioning  creditor,  subject  to  any  future  ap- 
plication by  him  upon  the  subject;  for  it  must  not  be 
forgotten^  that  if  a  party  is  put  to  expense  by  any 
fault  of  the  Commissioners,  this  Court  has  undoubt- 
edly the  power  to  make  them  answerable  for  the  pay- 
ment of  it 

Sir  O.  Rose  expressed  a  hope  that,  on  these  ex 
parte  applications  for  time  to  enlarge  the  time  for 
opening  a  fiat,  the  Court  would  in  future  require  an 
affidavit  from  the  party  applying,  of  a  bondjide  intent 
to  prosecute  the  fiat,  that  there  is  no  collusion  with  the 
bankrupt,  and  that  no  composition  deed  was  in  con- 
templation by  the  bankrupt  with  his  creditors. 

The  rest  of  the  Court  thought  that  it  would  be 
proper  in  future  to  adopt  that  practice. 

(a)  See  £t  parte  BtJur,  2  Bea.  &  Ch.  362. 
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.1884. 


Ex  parte  Loveoroye. — In  the  matter  of  Cooper.  ^  P^t* 

^  Smith. 

IHIS  was   the   petition  of  an  assignee  to  have  his       Hay  26. 
travelling  expenses  allowed,  which  had  been  incurred  An  asugDee  is 

,  ,  ,  entitled  to  hit 

by  him  in  the  execution  of  the  duties  of  his  office  tntveUmg  ez- 
since  he   had  been  chosen  assignee^  and  which  the  ^himiubee- 
Commissioner  thought  he  could  not  allow,  on  the  autho-  choice  of  anig- 
rity  of  Ex  parte  Elsee{a). 

The  Court  thought  that  an  assignee  was  entitled  to 
be  allowed  all  his  expenses  necessarily  incurred  by  him 
in  the  progress  of  the  commission^  whether  occasioned 
by  trayellingi  or  otherwise;  and  they  distinguished  this 
case  from  Ex  parte  Elsee,  inasmuch  as  the  travelling 
expenses  in  that  case  were  incurred  by  the  assignees 
before  they  were  chosen  assignees;  but  in  this  case 
they  were  incurred  subsequently  (6). 

(a)  1  Mont  I. 

(6)  That  fact  does  not  appear  in  £sr  faTi$  EUee,  though  it  does  in  Ex 
parte  Bray,  1  Rose,  144,  there  cited,  where  the  allowance  claimed  was  not 
for  the  travelliDg  expenses  of  an  attignee,  qud  a»tign§e,  bnt  to  defray  the 
expenses  of  the  party  before  be  was  chosen  assigDee,  occasioned  by  a  jour- 
ney to  the  place  of  election  to  choose  assignees.  In  Es  parte  Strange,  Mont. 
&  M.  31,  Lord  Lyndhvrst,  under  the  authority  of  60eo.4,  c.  16.  s.  106., 
directed  that  assignees  should  be  allowed  extra  costs  incurred  by  them  in 
prosecutions  for  conspiracy  and  perjuiy.  And  generally  speaking,  a  trustee, 
though  not  entitled  to  compensation  for  personal  trouble  and  loss  of  time, 
is  nevertheless  entitled  to  all  reasonable  expenses  which  he  may  have  in- 
curred in  the  conduct  of  the  trust.  Brockwpp  v.  Jiamet,  6  Madd*  90;  and 
me  Marfhall  v.  Holhway,  2  Swanst.  453. 


MmgW, 
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^^  Ex  parte  Jetes. 

In  this  case  a  fiat  was  isaued  against  the  bankrapt  in 
March,  and  whilst  he  was  proceeding  to  attend  the 
CkmxUoT,  Commissioners  at  Northampton,  for  the  purpose  of 
J^J^Siiom  psAsing  his  kst  examination,  he  was  arrested  by  a  she- 
^ishmaoifeff  "^*  officer  on  the  9th  May  instant,  upon  an  attach- 
^"*nimaiit«f  ™^^^  issucd  against  him  for  not  paying  a  sum  of 
money,  oQ  kis  money  to  one  Mary  Lloyd,  pursuant  to  an  order  of  the 
from  pamog  his  Court  of  Chancery,  which  attachment  was  obtained  by 

last  ezamina- 

tioa.  Mary  Lloyd  on  the  22d  March.    The  bankrupt  told 

the  officer,  that  he  was  protected  from  arrest  for  a  cer- 
tain period  under  his  bankruptcy,  and  showed  him  the 
indorsement  of  the  Commissioners  for  that  purpose  on 
his  summons ;  upon  which,  the  officer  permitted  him  to 
attend  the  Commissioners,  but.  took  him  again  into 
custody  immediately  after  he  had  finished  hb  examina- 
tion. 

Mr.  BetheU  now  applied  for  the  dischai^  of  the 
bankrupt,  and  that  Mary  Lloyd,  who  had  issued  the 
attachment,  might  pay  the  costs. 

Mr.  Knight,  contr^.  The  bankrupt  in  this  case  had 
been  the  pbdntifF  in  a  suit  against  Mary  Lloyd,  and 
he  was  ordered  to  pay  this  sum  of  money  for  his  im- 
proper conduct  in  that  suit.  This  was  therefore  a 
matter  in  posnam,  and  the  sum  so  ordered  to  be  paid 
could  not  be  proved  under  the  commission  (a).  AH 
that  has  been  done  here  against  the  bankrupt,  as  to  the 
time  and  manner  of  the  arrest,  has  been  by  the  act  of 
the  sherifF,  and  not  by  the  act  of  the  party  who  issued 
the  attachment;  and  yet  the  costs  here  are  asked 
against  Mary  Lloyd. 

(a)  Qxiare  tamen. 
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Lord  Brougham,  C. — ^An  attachment  for  contempt        i8S4. 
for  non-payment  of  moneyi  though  sounding  as  a  cri-      e^TIIL 
nrinal  procedurci  has  always  been  looked  upon  by  the       -^^Ytg. 
Courts  as  in  the  nature  of  civil  process ;  and  the  inva- 
riable rule  is,  that  whoever  is  attending  a  Court  of  Jus- 
tice, either  as  a  party^  or  as  a  witness  brought  there 
not  by  his  own  voluntary  act,  but  by  a  subpoena,  or 
other  legal  mandate  requiring  his  attendance,  is  pro- 
tected at  common  law,  eundo,  morandOf  ei  redenndo. 
The  bankrupt  must    be    therefore   immediately  dis* 
charged.    I  shall  reserve  the  question  of  costs. 


Ex  parte  Lewis  Loyd  and  others.— In  the  matter  of      Watmimter, 
James  Ogden  and  Charles  Walmsley.  ^^  ^' 

A,,  who  was  a 

This  was  the  petition  of  equitable  mortgagees  of  cer*  Sepo^teTwith  ' 
tain  freehold  and  leasehold  premises,  praying  for  the  the  deeds  o?  a 
usual  order  of  sale  of  the  property,  as  well  as  of  a  SioS 
steam-engine  and  of  certain  machinery,  and  other  fix-  ^^^y  ^^  \^ 
tures  attached  to  it.  ^^'^S?  ?^^\^y 

the  bankera  for 

The  petitioners  were  bankers  at  Manchester,  carry-  ***«  "*?y  ^ 
ing  on  business  under  the  firm  of  Jones^  Loyd^  &  Co.,  B- ;  "d  in  the 

memorandum  of 

and  the  bankrupts  were  cotton  spinners  at  Hollinwood,  deposit  it  was 

^t  It  11  «       «  •  .  1      «      stated,  that  the 

near  Oldham,  and  kept  a  banking  account  with  the  buildings  were 
petitioners  for  several  years  previous  to  their  bank-  2000/.  and 
ruptcy.    On  the  1st  June  1822,  there  being  then  due  Jeni/!^for' 
to  the  petitioners  872/.  14*.  4rf.,  Ogden,  on  behalf  of  a^"'^'^;! 

and  other  ma- 
chinery havine  been  previous  to  the  deposit  erected  by  A,  and  5.  for  the  purposes  of  their 
irad«.  A,  and  B.  continued  in  possession  of  the  premises,  with  all  the  machinery,  up  to  the 
period  of  their  bankruptcy.  Held,  firtt,  that  the  oankers  had  a  lien  on  the  steam-engine  and 
machinery,  as  well  as  on  the  building.  Seeotttfij^,  that  the  sttam*engioe  and  machinery, 
though  removable  by  a  tenant  as  fixtures  erected  by  him  for  the  purposes  of  trade,  yet  being 
^rmly  attached  to  the  walls  and  floors  of  the  buildings,  and  beinff  such  fixtures  as  are  fre- 
quently put  op  by  the  owners  of  cotton  mills,  and  let  with  the  mills  to  a  tenant,  were  not  to 
be  considered  as  in  the  reputed  ownership  of  the  bankrupts,  within  the  meaning  of  the 
6  Geo.  4.  c.  16.  s.  72. 
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1834.       himself  and  Walmsley,  depomted  with  the  petitioners 
£z  parte      ^®  title-deeds  of  certain  leasehold  premises,  accom- 
and^oi.     P^iued  with  a  written  memorandum  in  his  own  hand- 
writing, stating  that  ^'  the  deeds  were  placed  in  the 
hands  of  Janes,  Loyd,  &  Co.,  as  security  for  what 
they  might  think  proper  to  advance  to  Ogden  and 
Walnuley.""    And  on  the  3d  August  1822,  Walmsley, 
on  behalf  of  himself  and  Ogden,  deposited  with  tiie 
petitioners  the  titie-deeds  of  a  freehold  cotton  mill,  or 
factory,  the  property  of  Wahnsley,  by  way  of  further 
security  for  such  sums  as  might  be  advanced  to  them 
by  the  petitioners ;  at  the  same  time  giving  the  peti- 
tioners a  memorandum  written  and  signed  by  himself, 
which  was  as  follows : — 

''  These  deeds  of  the  Canal  Mill  at  Hollinwood,  are 
placed  in  the  hands  of  Messrs.  Jones,  Loyd,  &  Co.,  as 
security  for  what  sum  they  may  think  proper  to  ad- 
vance to  Ogden  and  fValmsley,  by  Charles  Walmsley. 
The  buildings  alone  are  insured  for  upwards  of  2000Z. — 
machinery,  &c.  2000/.  more.'' 

On  the  16th  November  1833  a  fiat  was  issued 
against  Ogden  and  Walmsley,  when  there  was  a  ba- 
lance of  2777/.  due  from  them  to  the  petitioners  on  the 
banking  account;  and  the  petitioners  claimed  to  be  en- 
titled to  a  lien  upon  all  the  premises  comprised  in  the 
title-deeds,  to  the  amount  of  the  balance  so  due. 

The  petitioners  prayed,  that  they  might  be  declared 
equitable  mortgagees  of  the  leasehold  premises,  and  of 
the  freehold  cotton  mill  or  factory,  together  with  the 
steam^ngine,  bailers,  steam  pipes,  main  shafting,  and 
principal  mil  gearing  and  fixtures,  in  the  mill  and 
buildings,  to  the  extent  of  the  said  sum  of  2777^,  with 
interest  thereon  since  the  date  of  the  fiat;  and  that 


LOYD 

and  others. 
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all  the  said  premises  might  be  sold;  and  for  the  usual        1884. 
directions  in  the  case  of  an  equitable  mortgagee.  Exwte 

The  question  was,  whether  the  petitioners  could 
claim  any  lien  on  the  steam-engine  and  other  fixtures, 
as  included  in  the  equitable  mortgage. 

It  appeared,  from  the  affidavits  filed  in  support  of 
the  petition,  that  the  bankrupts  had  let  different  com- 
partments of  the  mill  to  different  persons,  whose  busi- 
ness required  machinery  to  be  worked  by  a  steam- 
engine:  but  these  persons  usually  furnished  their  own 
machines.  The  steam-engine  communicated  with  the 
different  parts  of  the  building,  by  means  of  long 
shafts,  some  of  which  were  at  right  angles  to  others, 
and  the  lengths  of  which  were  composed  of  different 
pieces  not  otherwise  connected  than  by  cog-wheels; 
and  all  the  machines  in  the  building  were  worked  by 
the  bankrupts'  steam-engine. 

The  evidence  was  contradictory,  as  to  whether  the 
landlord,  or  the  tenant,  of  a  cotton  mill  in  that  neigh- 
bourhood was  generally  owner  of  the  steam-engine  that 
worked  it;  and  there  was  equal  contradiction,  as  to 
whether  the  steam-engine  attached  to  this  mill  could 
be  removed  without  injury  to  the  freehold.  It  was 
sworn,  however,  by  an  experienced  appraiser,  who  had 
been  a  valuer  of  machinery  in  cotton  mills  for  twenty 
years,  that  he  had  carefully  examined  the  situation  and 
manner  in  which  this  steam-engine  was  affixed  to  the 
building,  and  that  it  could  very  easily  be  removed 
without  injury  to  the  freehold;  that  it  was  the  invari- 
able practice  in  Manchester  and  the  neighbourhood,  in 
all  cases  when  steam-engines  and  other  things '  are 
erected  by  a  tenant  for  the  purposes  of  trade,  for  the 
tenant  to  remove  them  at  the  end  of  his  tenancy,  or  for 

TOL.  in.  3  p 
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1834.  the  landlord  to  buy  them  from  the  tenant;  that  in  at 
Ex  parte  most  all  cases  the  steam-engines  in  Manchester  and 
»ndoU^.  ^be  neighbourhood  can  be  removed  without  material 
damage  to  the  freehold ;  that  the  steam-engine  at  the 
Canal  Mill  (the  mill  in  question)  was  put  up  in  the 
following  manner: — A  large  stone  was  put  into 
each  wall,  which  was  of  brick,  and  an  aperture  left 
in  the  wall  over  each  stone;  a  bed  was  then  cut  into 
each  stone,  fully  the  depth  of  the  entablature  plate 
or  beam,  ihe  ends  or  bearings  of  which  were  put 
into  those  beds,  and  hot  lead  poured  in  to  fill  the  cre- 
vice or  vacant  parts,  and  to  keep  it  firm  in  its  resting 
on  those  stones;  that  the  weight  of  the  walking  beam 
rested  entirely  upon  this  entablature  and  a  cast-iron 
centre  pillar,  which  rested  on  the  stone  foundation,  put 
in  for  the  engine,  but  not  fixed  to  the  freehold ;  that 
the  engine  could  be  very  easily  removed,  by  raising 
with  a  screw-jack  the  end  of  the  entablature  plate  or 
beam  out  of  the  bed  cut  into  the  stones,  and  then 
k>wering  it  down  with  common  blocks,  without  any  in* 
jury  to  the  building,  and  without  disturbing  or  injuring 
the  stones  in  the  least  degree;  that  the  building  and 
stones  must  necessarily  have  been  erected  before  the 
steampengine  was  put  up;  and  that  it  was  customary 
in  Manchester  and  the  neighbourhood,  for  the  owners 
of  cotton  mills  to  erect  the  mill,  and  for  the  tenant  to 
put  up  the  steam-engine. 

The  steam-engine  and  fixtures  in  dispute  had,  by 
agreement  between  the  parties,  been  already  sold,  and 
removed  by  the  purchaser  from  the  building  to  which 
they  were  affixed ;  and  the  proceeds  now  awaited  the 
decision  of  the  Court. 

Mr.  Stoansian^  and  Mr.  Mylne,  in  support  of  the  pe- 
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tition.  The  question  in  diis  caae  is,  wfaetiher  the  asrig-  1634. 
nees  can  set  up  the  doctrine  of  leputed  ownership,  to  ];x  paiie 
except  any  part  of  this  property  from  die  claim  of  die  tJi^li^. 
petitioners.  It  appears  that  on  the  3rd  August  1802, 
when  the  deeds  relating  to  this  cotton  mill  were  depo<- 
stted,  there  was  a  sum  of  873A  14tf.  4«f.  due  to  die  pe^- 
tidoners  from  the  bankrupts.  In  so  long  a  period  of 
time  that  elapsed  before  die  flat  issued,  which  was  on 
the  11th  November  1833,  there  can  be  little  doubt  but 
that  diat  debt  was  paid  off.  But  whether  that  was  so 
or  not,  the  terms  of  deposit,  though  somewhat  vague, 
seem  to  include  the  former  debt, — at  least,  there  is 
nothing  in  the  agreement  of  deposit  that  excludes  that 
construction.  The  main  question,  however,  for  die 
consideration  of  the  Court  is,  what  species  of  property 
was  affected  by  this  deposit.  We  say,  that  the  memo* 
randum  included  the  machinery  and  fixtures,  as  well 
as  the  mill.  [Sir  J.  Crosi.  I  do  not  find  in  the  terms 
of  the  memorandum  of  deposit,  that  the  machinery 
was  absolutely  pledged.]  It  is  stated  in  the  memo- 
randum, that  the  machinery  was  insured  for  SOOO/. 
Now,  it  would  be  absurd  for  the  agreement  to  state 
diat  fact,  unless  the  machinery  was  meant  to  be 
included  in  the  mortgage.  A  lien  on  the  freehold 
will  include,  of  course,  the  fixtures  attached  to  the 
freehold.  There  are  two  questions  here  for  consi- 
deration:—  first,  whether  the  machinery  affixed  to 
the  building  is  not  to  be  included  in  the  term  ^^fix- 
tures;  '*  and  secondly,  whether  there  is  any  custom  of 
trade  to  prevent  machinery  from  being  considered  as 
fixtures.  With  respect  to  the  machinery  worked  by 
the  steam-engbie,  the  petitioners  claim  only  the  engine 
itself,  and  the  works  attached  to  it,  down  to  what  is 
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1834.  technicaDy  termed  the  first  motion.  They  ako  claim 
Ex  parte  ^^^  S^  apparatus  as  a  fixture.  The  steam-engine  is 
aodotiwn  ^^^^  ^  ^^^  ™^1  ^X  brick  and  mortar;  and  it  appears 
from  the  evidence,  that  it  is  the  custom,  in  the  manu* 
&cturing  district,  for  a  landlord  to  fit  up  a  factory 
with  a  steam-engine  and  other  necessary  apparatus, 
and  to  let  or  mortgage  the  premises  with  those  imple* 
ments  attached  to  them.  But  we  contend  that,  inde- 
pendently of  any  custom  of  trade,  the  machinery  in  this 
case  belongs  to  the  mortgagees.  In  Steward  ▼. 
Lombe(a)f  where  A.  mortgaged  land  with  a  windmill 
upon  it,  which  was  chiefly  built  of  wood,  and  the  deed 
contained  also  a  bargain  and  sale  of  the  mill;  it  was 
held,  that  it  could  not  be  taken  in  execution  by  a  cre- 
ditor of  ^.,  although^,  remained  in  possession  of  it,  and 
the  jury  at  the  trial  had  found  that  it  was  not  affixed 
to  the  freehold.  So,  in  Winn  v.  Ingleby{Jb\  it  waa 
decided  that  a  sheriff  has  no  right,  under  a  fieri  facias, 
to  seize  fixtures,  where  the  house  in  which  they  are 
situated  is  the  freehold  of  the  person  against  whom  the 
execution  issues.  And,  that  fixtures  pass  with  the  free- 
hold, appears  from  the  case  of  Colegrave  v.  Dias 
Santos  (c) ;  where,  on  the  sale  of  a  freehold  house  by 
the  owner,  the  fixtures  were  held  to  pass  with  the 
house,  although  nothing  was  said  about  the  fixtures  at 
the  sale,  and  they  were  not  mentioned  in  the  convey-* 
ance. 

It  is  contended  however  by  the  assignees,  that  the 
mortgagors  in  this  case  having  become  bankrupt,  while 
in  the  ostensible  possession  of  the  steam*engine  and 
other  things,  which  the  petitioners  allege  to  be  fixtures, 
the  fixtures  must  be  considered  in  the  order  and  dispo- 

(a)  1  Brod.  &  B.  506.  (b)  5  B.  &  A.  &i$. 

(c)  2  B.  &  C.  76. 
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sition  of  the  bankrupt,  within  the  rule  or  doctrine  of  18S4. 
reputed  ownership.  But  this  rule  is  subject  to  two  limi-  Exparte 
tations.  In  the  first  place,  it  does  not  extend  to  fix- 
tures; nor,  secondly,  to  those  things  which,  though  not 
fixtures,  are,  by  virtue  of  any  custom  for  the  benefit  of 
trade,  exempted  from  its  operation,  and  where  the 
possession  does  not  necessarily  carry  with  it  the  repu- 
tation of  ownership.  These  exceptions  were  esta? 
blished  in  the  time  of  Lord  Hardmche^  and  have  been 
confirmed  by  a  series  of  decisions  down  to  Coombs  v. 
Beaumont  (a\  and  Rttffbrd  v.  Bishop  {b).  And  it  was 
upon  this  principle,  that  the  recent  case  of  Hubbard  v« 
Bagshawifi)  was  decided,  which  ought  to  govern  the 
present.  In  that  case,  the  owner  of  a  cotton  mill  had 
mortgaged  the  miU,  together  with  a  steam-engine, 
boiler,  &c.,  and  continued  in  possession  until  his  bank- 
ruptcy; the  entablature  plate  of  the  steam-engine  was 
fixed  to  the  freehold,  the  same  as  in  the  present  case ; 
and  it  was  held,  that  the  steam-engine  could  not  be 
considered  as  in  the  order  and  disposition  of  the  bank- 
nipt  at  the  time  of  his  bankruptcy,  within  the  meaning 
of  the  72d  section  of  the  Bankrupt  Act,  and  therefore 
that  it  did  not  pass  to  the  assignees. 
They  were  then  stopped  by  the  Court. 

Mr.  Spence,  and  Mr.  L.  Wigram,  for  the  assignees. 
The  equitable  mortgage,  in  this  case,  does  not  extend 
to  the  steam-engine  and  machinery^  The  memoran- 
dum of  deposit  is  expressly  confined  to  '^  the  deeds  of 
the  Canal  Mill"  without  any  mention  of  steam-engine 
or  fixtures.  The  fact  is,  that  the  steani^ngine  was  not 
in  existence  at  the  time  of  the  conveyance  of  the  mill 
to   Wahnsley,  having  been  subsequently  erected  by 

(a)  6  B.  &  Adol.  n.  (b)  6  Rubs.  346.  (c)  4  Sim.  326. 
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ISM.  Ogdtn  and  Walmdey  for  the  purpoie  of  their  hoA- 
Expoite  ness;  80  that  the  steam-engine  most  be  conndered 
a  trade  fixture,  removable  by  the  parties  at  whose 
joint  expense  it  was  set  up.  The  cases  cited,  there- 
fore, on  the  other  side,  do  not  apply  to  this.  [Sir  G. 
Roue*  The  steam-engine,  no  doubt,  was  partnerdiip 
property.  But  is  there  any  difficulty  in  saying,  that 
one  partner  had  authority  to  pledge  it,  in  order  to  ob- 
tain an  advance  of  money  for  the  use  of  the  partner- 
ship?] The  answer  to  that  is,  that  the  steam-engine 
and  machinery  remained  in  the  possession  of  the  bank- 
rupts as  reputed  owners,  and  therefore  passed  to  their 
assignees^  If  the  mortgagees  in  this  case  had  filed 
a  IriH  to  have  their  security  turned  into  a  legal  mort- 
gage, a  Court  of  Equity  would  not  have  decreed  a  con- 
veyance of  the  steam-engine  and  machinery.  But  the 
reeent  case  of  Trappes  v.  Hafier{a),  the  fiicts  of  which 
were  precisely  similar  to  this,  and  which  was  dedded 
after  much  consideration,  must  govern  the  decision  of 
this  Court  on  the  present  occasion.  In  that  case,  the 
land  and  buildings,  without  any  mention  of  machinery 
or  fixtures,  were  conveyed  to  two  of  several  partners ; 
and  the  machinery  and  utensils  were  afterwards 
erected  by  the  firm,  for  the  purpose  of  carrying  on 
the  business  of  calico  printers,  and  were  firmly  fixed 
to  the  fireehold,  though  in  such  a  manner  that  Aey 
might  be  easily  removed  without  material  injury  to  the 
buildings.  It  was  proved,  that  in  that  part  of  the 
country  similar  articles,  so  fixed,  were  commonly 
bought,  sold,  and  removed,  without  treating  them  as 
fixtures.  The  two  partners,  to  whom  the  fi-eehold 
belonged,  mortgaged  the  premises  for  a  term  of  years^ 

(a)  3  Tyr.  603 ;  2  Cromp.  &  Mee.  153. 


LoTi> 

MM  MhWfc 


CASES  IN  BANKRUPTCr.  773 

**  and  also  the  steam-engine,  mill-gearing,  heavy  gear^  1834. 
millwright  work,  fixed  machinery,  and  other  matters  sTpaH* 
and  things  standing  and  being  in  or  upon  the  thereby 
demised  buildings,  works,  and  premises,  which  in  any 
manner  constitute  fixtures  and  appendages  to  the  firee- 
hold  of  the  same,  or  any  part  thereof."  The  partners 
remained  in  possession  of  the  premises  and  the  ma- 
chinery until  their  bankruptcy,  when  their  assignees 
sold  and  removed  the  machinery  and  utensils,  except 
two  steam-engines,  with  the  first  motion  and  main  shafts 
attached  to  them,  and  two  water-wheels  which  supplied 
power  to  the  rest.  Under  these  circumstances,  it  was 
held,  that  the  machinery  and  utensils  so  removed, 
having  been  affixed  to  the  building  for  the  purposes 
of  trade  only,  and  in  a  district  where  such  things  were 
commonly  removed  by  those  who  had  set  them  up, 
were  not  to  be  taken  as  part  of  the  freehold,  but  as 
part  of  the  bankrupt's  personal  estate,  which  passed  to 
the  assignees ;  and  that  the  mortgage  deed  was  only 
intended  to  pass  that  part  of  the  machinery,  which, 
from  the  circumstances  of  its  erection,  necessarily 
became  part  of  the  freehold.  In  that  case.  Lord  Lynd- 
hurst  observes,  *^  If  several  partners  put  up  machinery 
on  the  freehold  of  one  of  them,  for  the  purpose  of 
carrying  on  their  partnership  trade,  how  does  it  become 
the  property  of  that  one  partner  who  is  owner  of  the 
freehold?" — ''As  between  landlord  and  tenant,  it  is  clear, 
that  such  machinery  put  up  by  the  tenant  might  be 
removed  by  him.  The  bankrupts  were  the  reputed 
owners  of  the  machinery,  and,  in  consequence  of  their 
being  so  considered,  obtained  extensive  credit  We 
are  of  opinion,  therefore,  that  with  respect  to  machinery 
of  this  description,  erected  by  the  bankrupts  for  the 
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1834.       purposes  of  trade,  it  would  have  passed  to  the  exe- 
J^^"""^^      cutor,  and  not  to  the  heir,  and  that  it  was  the  part- 

i^.1^-.  nership  estate  of  the  bankrupts."  His  lordship  added, 
that  there  was  sufficient  to  satisfy  the  terms  of  the 
mortgage  deed,  without  including  the  machinery  in 
question,  and  that  it  neither  passed,  nor  was  intended 
to  pass,  by  that  deed ;  and  that  if  it  did  not  pass,  it  was 
to  be  looked  upon  as  personal  estate,  separate  from  the 
property  mortgaged,  and  therefore  as  belonging  to  the 
assignees.  [ErsHne,  C  J.  So  that  the  grounds  on 
which  Lord  Lyndhurst  decided  that  case  were,  that 
the  machinery  in  question  was  not  included  in  the 
mortgage  deed,  and  was  not  intended  so  to  be.]  [Sir 
G.  Rase.  The  intent  is  certainly  the  first  question  in 
the  case  now  before  the  Court ;  and  as  to  that,  is  not 
the  memorandum  of  deposit  conclusive  ?  In  Trappes 
V.  Harter,  Lord  Lyndhurst  goes  through  all  the  cases, 
in  order  to  arrive  at  the  point,  whether  the  property  in 
question  was  personal  or  real ;  and  he  decided  that,  for 
the  purposes  and  benefit  of  trade,  it  was  chattel  pro- 
perty. His  words  are,  "  Now  these  authorities  lead  us 
to  the  conclusion,  that  where  utensils  and  machinery 
are  erected  by  the  owner  for  the  purpose  of  trade  only, 
in  a  neighbourhood  where  such  utensils  and  machinery 
as  these  would  commonly  have  been  removed,  and  when 
this  can  be  done  without  injury  to  the  inheritance,  they 
form  an  exception  to  the  general  rule,  and  are  not  to  be 
taken  as  part  of  the  inheritance,  but  as  personal  estate."* 
That  is  the  doctrine,  which,  I  think,  must  govern  the  case 
before  the  Court.  The  case  of  Coombs  v.  Beaumont  {a) 
certainly  appears  to  decide,  that,  as  between  mortgagor 

(a)  6  B.  &  A.  72. 
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and  mortgagee,  the  machinery  would  have  sufficiendy       1884* 
the  character  of  realty  to  pass,  if  the  parties  so  in-      ^  ^^^^^ 
tended ;  but  then  it  is  open  to  the  argument,  that  when     ^Jx^^u 
bankruptcy  intervenes,  that  creates  a  difierence,  and 
that  the  injury  to  the  premises  must  then  be  considered* 
In  this  case,  the  amount  of  injury  to  the  freehold,  that 
would  be  occasioned  by  the  removal  of  the  machinery, 
is  too  trifling  to  be  considered ;  while,  in  IVappes  y* 
Harter,  it  is  stated  that  it  would  cost  IfiO/.  to  put  the 
premises  into  complete  tenantable  repair.]  The  amount 
of  the  injury  that  would  be  done  to  the  building  by  the 
removal  of  the  machinery,  we  say,  determines  the  pcnnt, 
whether  the  assignees  have  a  right  to  it  or  not.  Matters 
of  ornament  and  furniture,  it  has  long  been  determined, 
are  not  to  be  taken  as  part  of  the  house  or  freehold, 
but  are  removable  by  the  tenant ;  Beck  v.  Rebaw  (a)* 
So  in  Ex  parte  Quincy  (b)  it  was  held,  that  a  mortgage 
of  a  brewhouse,  toith  the  appurtenatweSf  did  not  pass 
the  utensils.     [Sir  G.  Roie.  There  is  no  doubt  that 
fixtures,  or  any  kind  of  utensils,  may  be  mortgaged  like 
other  personal  property.    But  if  the  mortgagor  con* 
tinues  in  possession  of  them,  and  becomes  bankrupt^ 
the  question  then  arises,  whether  the  assignees,  or  the 
mortgagee,  are  entitled  to  them.  Trade  fixtures^  I  have 
always  understood,  belong  to  the  asdgnees ;  and  though 
that  doctrine  was  somewhat  shaken  by  the  case  of 
Clark  V.  Croumshaw{c\  yet  it  has  been  lately  esta^ 
blished  by  Trappes  v.  Harter  ((Oi  where  Lord  Lynd^ 
hurst  held  they  were  removable  by  the  assignees,  if  the 

(a)  1  P.  Wmt.  94.  (V)  1  Atk,  477. 

(c)  3  B.  &  Adol.  804  ^  see  also,  Bojfddi  ▼.  M*mchad,  1  Cromp.  &  fit; 
177. 

(d)  Supra. 
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1SS4.  lenoTal  of  them  wouU  not  ooeaskm  too  serious  an  injnry 
lJ~^  to  the  freehdd.]  In  Clark  t.  Crmnuhaw  the  fixtures 
l^^^„  were  ereeted  by  the  landlord,  and  sold  to  the  tenant 
[Enkme,  C.  J.  The  grounds  of  that  deeisioa  are,  that 
the  fixtures  did  not  come  within  the  description  of  goods 
and  chattels.]  The  real  question  howcTer,  as  we  con- 
tend, is,  whether  the  fixtures  can  be  removed  without 
injury  to  the  inheritance ;  for  if  so,  we  say,  they  belong 
to  the  assignees.  This  doctrine  was  expressly  recog* 
nised  by  one  of  the  learned  judges  of  this  Court  in  JEx 
pmrte  Amtin  (a). 

It  has  been  contended  by  the  other  side,  that  where 
there  is  a  custom  in  the  trade  to  let  machinery,  this 
prevents  any  chum  to  it  being  set  up  by  the  assignees, 
on  the  ground  of  reputed  ownership;  but  the  case  of 
Umgard  ▼•  Mesdier  (ft)  is  an  answer  to  that  argument. 
In  that  case,  the  bankrupt,  who  carried  on  the  business 
of  a  clothier,  was  possessed  of  certain  macUnery  used 
for  that  purpose.  The  machinery  was  seized  under  an 
exeeutioB,  and  the  sheriflf  and  the  bankrupt  assigned 
it  to  the  execution  creditor.  The  creditor  then  de^ 
mised  it  to  the  bankrupt  at  the  rent  of  lOL  per  month, 
and  the  bankrupt  continued  in  possession  of  it  at  the 
period  of  his  baidaruptcy ;  and  it  was  heU,  notwith- 
standmg  it  appeared  in  evidence  that  there  was  a  well- 
known  usage  to  let  machinery  to  clothiers,  that  as  the 
baoJurupt  had  once  been  the  real  owner  of  the  ma- 
chinery, and  continued  in  possession  of  it  up  to  ihe 
time  of  his  bankruptcy,  this  was  evidence  of  reputed 
ownership,  and  that  the  machinery  passed  to  the  as- 
signees. What  Mr.  Justice  Bayley  said  in  that  case, 
is  very  important  in  considering  the  present.     '*  When 

(a)  1  Deac.  &  Cb.  207.  (fr)  1  B.  &  C.  308. 
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once  it  k  proved/'  he  saysi  '*  that  the  bankrupt  has  1834. 
been  the  owner,  and  has  continned  in  possession  until  E^^tg^ 
the  time  of  the  act  of  bankruptcy,  the  presumption  is, 
that  he  then  continued  in  possession  in  the  character 
of  owner;  and  therefore  a'  proof  of  those  faets  is,  prm& 
facte,  evidence  that  the  bankrupt  is  both  reputed  and 
real  owner.  In  this  case  it  was  proved,  that  the 
bankrupt  was  once  the  owner  of  the  machinery,  and 
the  jury  have  found  that  it  continued  in  his  possession 
to  the  tune  of  the  act  of  bankruptcy;  that  being  so,  the 
reputed  ownership  must  be  presumed  to  have  continued 
so  long  as  the  possession  continued."  That  case,  it  is 
submitted,  is  decisive  of  the  present  question;  for  as  to 
any  custom  to  let  machinery  of  this  description^  al- 
though such  custom  may  be  applicable  to  cases  of 
trusts^  it  does  not  apply  to  cases  where  a  bankrupt  has 
once  been  the  true  owner. 

There  is  another  point,  however,  that  suggests  itself, 
in  the  construction  of  the  memorandum  of  deposit  in 
thu  case.  By  the  terms  of  that  agreementi  Ae  deeds 
are  stated  to  be  placed  in  the  hands  of  Afessrs.  Jams, 
Loffd,  &  Co.,  as  security  for  what  sum  ikey  majf  ihrnk 
proper  to  advance.  We  contend,  therefore,  that  die 
deposit  of  the  deeds  was  only  intended  to  be  a  security 
for  prospective  advances,  and  not  to  relate  to  the  sum 
of  87g2L  14«.  4d,  antecedently  owing  fipom  the  bank- 
pupts  to  the  petitioners. 

The  Court  said  that  the  case  might  stand  over  till 
the  following  Thursday,  to  afford  an  opportunity  of  read- 
ing through  the  affidavits,  in  order  to  consider  the 
evidence  as  to  the  nature  of  the  damage  occasioned  td 
the  buildings  by  the  removal  of  the  machinery. 
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18S4.  The  case,  accordingly,  came  on  again  this  day,  when 

Ex  puts      ^^*  Swangian,  in  reply,  was  stopped  by  the  Court* 


May  30.  Erskinb,  C.  J. — ^This  was  a  petition  by  an  equitable 

nM>rtgag^  in  the  usual  form,  praying  for  the  sale  of 
Ae  land,  and  mill,  and  buildings  erected  thereon,  as 
mentioned  in  certain  title-deeds  deposited  with  the  pe- 
titioners, by  way  of  security  for  monies  to  be  advanced 
by  them,  and  also  of  the  stoam-engine,  gas  works,  and 
certain  parts  of  the  machinery  and  fixtures  thereon. 
The  assignees  raised  no  objection  to  so  much  of  the 
petitionen'  daim,  as  was  confined  to  the  land  and 
buildings;  but  they  claimed  aright  to  remove  the  steam 
engine,  gas  works,  and  all  the  machinery,  as  the  goods 
and  chattels  of  the  bankrupts,  either  as  not  included 
in  the  mortgage  to  the  petitioners,  or,  at  all  events,  as 
left  in  their  possession  as  the  reputed  owners,  and 
therefore  as  passing  to  the  assignees  under  the  7Sd 
section  of  stat  6  Geo.  4.  c.  16.    Pending  the  petition 
in  this  court,  the  matters  in  dispute  were  by  mutual 
consent  removed  and  sold;  and  the  question  submitted 
to  us  is,  to  whom  the  proceeds  of  that  sale  ought  to  be 
paid.    For  the  petitioners  it  has  been  argued,  that  the 
steam-engine  and  odier  things  in  dispute  were  affixed 
to,  and  formed  part  of  the  freehold,  and  therefore  ne- 
cessaiily  formed  part  of  the  estate  mortgaged  to  them> 
and  could  not  be  the  goods  and  chattels  of  the  bank- 
rupts, either  as  the  true  or  reputed  owners^    And  if  in 
law  they  must  be  considered  between  these  parties  as 
part  of  the  freehold,  both  the  questions  raised  by  the 
assignees  must,  as  it  seems  to  me,  be  answered  in  fa* 
vour  of  the  petitioners.  But  though  I  am  of  opinion  that 
the  petitioners  are  entitled  to  the  proceeds  of  the  mat- 
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ten  in  dispute,  it  is  not  upon  this  short  ground;  for  it  ^S^^- 
seems  to  me  that,  though  annexed  in  fact  to  the  build-  £z  partt 
ing  and  land,  they  still  retained  in  law  their  character  «na  otiSen. 
of  personal  chattels ;  and  therefore  it  will  be  necessary 
to  consider  the  two  questions  separately.  In  look- 
ing through  the  cases  on  this  subject,  a  distinction 
seems  to  have  been  made  between  things  that  are  an* 
nexed  to  the  soil  by  the  owner  of  the  freehold,  and 
those  that  are  annexed  by  a  tenant  during  his  term* 
And  the  distinction  is  this :«— that  where  the  annexa- 
tion is  made  by  the  owner  of  the  freehold,  the  fixtures 
become,  without  reference  to  the  nature  of  the  fixtures 
or  the  purpose  for  which  they  were  annexed,  a  part  of 
the  freehold  itself,  and  as  such  descend  to  the  heir, 
pass  by  conveyance  of  the  land,  without  being  specified, 
and  cannot  be  taken  in  execution  as  the  chattels  of  the 
owner.  But  where  any  fixture  is  annexed  by  the 
tenant,  it  does  not  necessarily  become  a  part  of  the 
freehold;  but  its  character  as  realty  or  personalty 
depends  upon  the  nature  of  the  fixture,  and  the  pur- 
pose for  which  it  was  annexed;  for  which  see  21 
Hen.  7.  c.  36 ;  Steward  v.  Lambe{a) ;  Wynne  t«  Ingle'- 
bffib);  Place  v.  Fagg  (c),  and  Trappes  v.  Hatter  {d). 

In  this  case,  Wabneley  was  the  owner  of  the  firee^ 
bold;  but  having  entered  into  partnership  with  the 
other  bankrupt,  Ogden,  the  premises  were  occupied  by 
the  partners,  who  erected  the  steam-engine  and  other 
things  in  dispute,  for  the  purposes  of  their  joint  trade. 
The  firm,  therefore,  may  be  taken  as  occ^pying  the 
premises  as  mere  tenants ;  and  the  drcumstanoe,  of  one 

(a)  1  Bro.&  B.  506.  (b)  5  B.  &  A.  625. 

(c)  4  Man.  &  Ry.  237.  (d)  3  Tyr.  603. 
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1SS4.  of  the  flm  being  also  owner  of  the  soil,  will  make  no 
gTZ^  diffbienoe;  for  that  was  the  case  in  IVappes  ▼.  Hwr§er(a); 
wJ^iS^  sad  in  p.  617  of  that  report,  Mr.  Baron  Baj^ky  asks, 
was  the  machinery  cmginally  erected  at  the  joint  ex- 
pense of  the  concern,  and  if  it  was,  was  it  the  property 
of  Hmtry  Reldk^  only,  or  oi  Hemrjf  Fteldimg  and  the 
other  partners  t  And,  upon  the  counsel  arguing  that, 
though  put  up  at  the  joint  expense,  it  newrtheless 
became  die  property  of  Hemry  FieUtng,  Lord  Lynd- 
kmrsi  says,  **  If  several  partners  put  up  machinery  on 
the  freehold  of  one  of  them,  for  the  purpose  of  carrying 
on  die  partnerdiip  trade,  how  does  it  become  the  pro* 
perty  of  that  one  partner  who  is  owner  of  the  freehold  V 
And,  in  the  decbion  of  that  case,  the  firm  was  con- 
sidered as  erecting  the  machinery  in  dispute  as  mere 

Looking  at  the  machinery  now  in  question,  as  fixtures 
erected  by  the  baokrupts  as  tenants,  for  the  purposes 
of  trade,  the  first  question  would  be,  were  the  fixtures 
such  as  they  wero  entitled  to  remove  during  the  term  ? 
That  tiiey  were,  is  plain,  from  a  long  train  of  autho- 
rities, the  substance  of  which  is  summed  up  by  the  Vice- 
Chancellor,  in  the  case  of  Hubbard  v.  Bagskaw  (i), 
in  whioh  he  says,  ^^  The  general  rule  is,  that  whatever 
is  affitbd  to  the  freehold,  whether  by  the  tenant  or  not, 
shall  remain,  and  not  be  removed  by  the  tenant,  but  be 
part  of  the  fireehold.  One  exception  to  the  rule  is  the 
case,  where  the  tenant,  for  the  purposes  of  trade,  at 
his  own  expense,  erects  buildings,  or  affixes  machinery. 
In  that  case  he  may  remove  them  during  the  term,  or 
during  hb  possession  after  the  term."    And  though  the 

(a)  Vide  lupra.  (5)  4  Sim.  338. 


LOYU 


CASES  IN  BANKRUPTCT.  781 

machinery  in  question  is  more  intimately  connected  1884. 
with  the  building,  than  the  other  parts  of  the  madiinery,  Expats 
to  which  no  claim  is  set  up  by  the  petitioners,  yet  it 
does  not  appear  to  me  to  have  been  so  permanently 
incorporated  with  the  building,  as  to  make  It  trre* 
morable  by  the  tenant,  on  the  ground  of  destructive 
waste.  The  principle,  upon  which  the  tenant's  right  to 
remove  things  annexed  by  him  to  the  freehold  tor  the 
purposes  of  trade  depends,  has  been  diflPerently  viewed 
by  high  and  learned  authorides,  as  may  be  seen  by 
contrasting  the  observations  of  Gibbs,  C.  J.,  in  Lee  v. 
Prisdan{a\  and  Mr.  Amo^%  remarks  in  his  able  Treatise 
on  Fixtures,  with  the  cases  which  I  shall  have  occasion 
to  mention  presently ;  but  the  right  of  the  tenant's 
executor  to  such  fixtures  at  hb  death,  and  the  right  of 
the  sheriff  to  take  them  in  execution  under  a  ft.  &• 
against  the  tenant's  goods  and  chattels,  seems  to  me  to 
confirm  the  principle  adopted  in  Trappee  v.  Harievt 
that  in  all  questions  between  the  landlord  and  tenant, 
they  retain  during  the  term  their  character  of  per- 
sonalty, and  do  not  become  a  parcel  of  the  realty,  until 
the  tenant  shall  have  left  them  annexed  at  the  end  of 
the  term ;  when,  according  to  Lord  HoU'm  language  in 
PooWs  case(i),  ^*  they  become  a  gift  in  law  to  him  in 
reversion,  and  are  not  removable ;"  that  is,  as  I  under*^ 
stand  it,  they  remain  the  personal  chattels  of  the  tenant 
during  the  term, — and  then,  if  left,  they  become  the 
property  of  the  owner  of  the  freehold^  and  by  the  unity 
of  tide  they  lose  their  character  of  personalty,  and 
become  in  law,  as  well  as  in  feet,  and  for  all  purposes, 
a  part  of  the  freehold.     And  it  may  be  observed,  that 

(a)  7  Taunt.  191.  (6)  Salk.  368. 
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1884.  in  die  Ciie  of  hee  ▼.  Prisdam  (a),  the  fixtures  in  qoes- 
^TZrtt  ^^^  ^^  1*^^^  annexed  by  the  landlord,  and  though  by 
aa/ttSm.  ^'^  "^  ^  ^^  tenant,  had  never  been  aerered  from 
the  freehold,  of  which,  at  the  tune  of  the  sale,  they 
onquesdonal^  formed  a  part,  both  in  law  and  in  fiict. 
The  deciflon  therefine  of  that  case  does  not  interfoe 
with  the  view  .that  I  take  of  this  question ;  which,  how- 
ever, I  should  not  venture  to  maintain  agamst  die  dictum 
of  so  eminent  a  lawyer  as  C.  J.  Gibbs,  if  I  did  not  find 
the  principle  recognixed  in  several  dedded  cases.  It 
is  the  prindple,  upon  which  the  Court  of  Exchequer 
dedded  the  case  of  Trappei  v.  Harier^  and  may  be 
traced  in  the  cas€«  in  die  Year  Books,  80  Hen.  7. — 13. 
21  Hem.  7. — 96.,  and  in  Wytme  v.  Ingleby(Jb\  and 
Place  V.  Fagg(Jb)t  and  \&  expressly  referred  to  by 
Lbrd  Kenyan  in  Penian  v.  RobarU  (c).  Lord  Kenyan 
says,  "  The  old  cases  upon  this  subject  leant  to  consider, 
as  realty,  whatever  was  annexed  to  the  freehold  by  the 
occupier;  but  in  modem  times,  the  leaning  has  always 
been  the  other  way,  in  favour  of  the  tenants,  in  support 
of  the  interests  of  trade,  which  has  become  the  pillar  of 
the  state^**  And,  further  on,  his  lordslup  adds,  **  This 
b  a  description  of  property  divided  from  the  realty.** 
And  ihis  is  still  more  explicidy  stated  by  Lord  Ellen* 
borough  in  Eboee  v.  Maw  (d)  :  '^  In  the  three  principal 
cases  on  the  subject  (which  he  particularizes)  the  G>urt 
may  be  considered  as  having  decided  mainly  on  this 
ground,  that  where  the  fixed  instrument,  engine,  or 
utenni,  was  an  accessory  to  a  matter  of  a  personal 
nature,  that  it  should  itself  be  considered  as  personalty.'* 


<a)  SMprd.  (6;  5ttprd.  (c)  2  EaU,  90. 

Id)  3  £ait,  63. 
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And  he  then  proceeds  to  show  how,  in  the  cases  re-  18d4. 
ferred  to,  the  matters  in  dispute  were  accessory  to  a  -g^Z^ 
matter  of  a  personal  nature,  and  that  the  exceptions  nn/^J^ 
were  confined  to  cases  connected  with  trade.  The 
same  may  be  inferred,-  also,  from  the  reasons  giyen  by 
C.  J.  Dallas^  in  Buciland  v.  Butterfield  (a),  who  con* 
dudes  the  judgment  of  the  Court  by  saying,  ''We 
agree  with  the  learned  judge,  in  thinking  that. the 
building  in  question  must  be  considered  as  annexed  to 
the  fireehold,  and  the  removal  of  it  consequently  waste/* 
Now  there  was  no  question  in  that  case,  that  the  con- 
servatory which  had  been  removed  was,  in  fact,  attached 
to  the  soil ;  but  the  question  was,  whether,  in  law,  it 
was  removable  by  the  tenant ;  and  the  language  used 
implies  that  the  Court  thought,  that  if  it  had  been  re- 
movable, it  would  not  have  been  at  law  considered 
annexed  to  the  freehold.  The  same  principle  seems 
recognized  by  Bayley^  J.  in  Place  v.  Fogg  (b\  in 
which  that  learned  judge  says,  '' Fixtures,  which  the 
tenant  has  a  right  to  remove,  may  be  treated  as  chattels 
in  a  proceeding  against  the  tenant ;  but,  as  against  the 
owner  of  the  estate,  they  are  part  of  the  freehold.** 
And,  in  Trappes  v.  Harier  (c),  the  same  learned  judge 
says,  "There  is  another  point,  viz.,  that  the  legal  in- 
terest  in  these  articles  is  not  in  the  persons,  who,  having 
the  legal  estate  in  the  premises  to  which  they  were 
affixed,  mortgage  these  premises.'*  And  Lord  Lynd' 
hurst,  in  giving  the  judgment  of  the  Court  (J),  after 
citing  at  length  the  earlier  cases  on  the  subject,  says, 
"  Now  the  authorities  lead  us  to  the  conclusion,  that 
where  utensils  and  machinery  are  erected  by  the  owner 
for  the  purposes  of  trade  only,  in  a  neighbourhood 

(a)  2  Brod.  &  B.  64.    (6)  Supr^.    (c)  3  Tyr.  622.    (d[)  Ibid.  62S. 
VOL.  III.  3  G 
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1SS4.       wlwm  ioeh  nteDfib  and  macUnsry  as  ibets  vodd 

madj  luiTS  been  tmacfwedf  and  wben  diis  san  be  d«e 
wkhept  iiquty  to  die  inheritaBoa,  tbsy  forat  an  exeapt^ 
to  the  geBenil  mle,  and  ava  not  to  be  taiuui  wm  part  of 
die  iidieritaDoe,  bul  aa  penonal  etit&U/'  And  if  Am 
diatinedoii,  to  vhich  I  have  abnaady  alhided*— between 
iho  eaaea  whore  the  fixtnrea  have  beeome  the  property 
of  the  owner  of  the  fireeholdr-snd  the  caaes  where  Aey 
vemam  the  pioparty  of  die  tenant^  who  haaannoxedtheai 
to  die  aoil, — ^be  kept  in  mmd,  all  the  caaes  lated  on  the 
other  aide,  of  Home  v.  Baker  {a),  Clarke  v.  Cram' 
«Aav(i),  and  Coamhes  yf.Beaunumiie),  may  be  reconciled 
with  the  dedaiona  of  Trappu  v,  Sorter,  and  with  the 
view  diat  I  am  now  taking  of  tbecaae  befi)re  tbia  Court- 
For  in  all  thoae  caaes  the  fixtarea  bsd  become  the  pro- 
perty of  the  owner  of  the  freehold,  and  bad  there&re 
loat  tbofr  cbsracter  of  peraonidty,  and  bad  becomo  m 
law  a  part  of  the  fireehgjld  itself.  In  Ham  y,  Baier, 
though  the  Anturps  were  originally  pnt  up  by  dm 
tonantf  yot  the  laaae  of  the  pr^miaea  to  which  diey  had 
been  snp^sed  had  expired  in  1804,  and  bad  been 
rttiewed  ii|  1805.  The  fixtures,  therefore,  Canning  a 
psrt  of  the  premises  let  by  the  renewed  demise^  would 
h^re  been  no  longer  removable;  but  would,  for  every 
purposOf  form  a  part  of  the  freehold,  according  to  the 
oase  of  Thre$her  v,  Ea^t  London  Waterworktid),  and 
Naylor  y  Cottinge  {e).  In  all  the  otbor  oases,  the  fix- 
tures in  question  had  h^n  annexed  befi^e  the  demise 
to  the  tenant,  and  bad  therefore  uiiquesdonably  become 
fi>r  every  purpose  a  part  of  the  freehold.  The  obser* 
vadon  therefore  of  Mr.  Justice  Litlledale,  in  Coombs  y. 

(a)  9  East,  215.  (6)  8  B.  &  Adol.  884.        (c)  5  B.  &  Adol.  72. 

id)  iB.h  cm.       (•)  I  TauBt.  19. 
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Bemumami,  that  the  steam-engine  was  part  of  the  ftee-  1894. 
hold,  and  did  not  oome  under  the  description  of  goods  bZ^ 
and  chattek,  is  not  at  all  at  variance  with  the  view  taken  Mdo]^^ 
by  the  Court  of  EsLohequer  in  IVappes  v.  Uarier^ 
And  the  observation  of  Mr.  Justice  Parte,  that  he 
never  knew  that  any  distinction  was  nade  between 
flueh  fixtures  as  would  be  removable  between  landler4 
and  tenant,  and  such  as  would  not,  does  not  seem  te 
refer  to  the  general  character  of  fixtures  put  up  by  the 
tenant  as  personalty,  or  part  of  the  realty,  but  to  the 
question  whether  they  would  ever  in  that  case  eome 
within  the  class  of  goods  and  diattels  contemplated  by 
the  legislatuns  in  the  7£d  section  of  stat.  6  Cfeo.  4. 
c*  16,  This  questbn  I  shaH  have  to  consider  presently ; 
but  it  must  first  be  ascertained,  whether  the  things  in 
dispute  paued  by  the  contract  of  mortgage  to  the  pe*' 
titioners. 

The  deposit  of  the  deed  was  by  Wahmaley  only,  the 
owner  of  the  freehold.  If  the  machinery  in  quea- 
tion  formed  no  part  of  the  freehold,  the  deposit  of 
the  deed  would  not  of  itself  necessarily  convey  any 
interest  in  the  fixtures  which  belonged  to  the  firm* 
Buti  looking  to  the  whole  transaction, — ^finding  that  the 
premises  were  in  the  occupation  of  the  firm, — that  the 
advances  were  to  be  made  for  the  benefit  of  the  firm,— ^ 
that  the  mere  building  would  probably  be  a  very  in* 
ad^uate  security  of  itself, — it  is  difficult  to  believe,  that 
it  was  tho  intention  of  the  parties  to  confine  the  security 
to  the  mere  land  and  buildings.  And  when  we  refer 
tp  the  written  memorandum*  and  find  the  machinery, 
and  the  amount  at  which  it  was  insured  specified,  it  is 
impossible  to  doubt  that  the  machinery  formed  part  of 
the  security,  upon  which  the  petitiopers  were  to  make 

3a  S 
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18S4.  iheir  adrances;  and  I  think  we  may  fairly  take  WalmS' 
Expttte  *  ^lf9  AS  mortgaging  for  himself  his  own  freehold  interest 
tndottei.  ^  ^^®  ^^  ^^^  buildings,— and,  as  agent  for  the  firm, 
mortgaging  the  leasehold  interest,  and  the  property 
of  the  firm  in  the  machinery.  The  question  then  be- 
fore the  Court  is  reduced  to  this— are  these  fixtures 
goods  and  chattels  within  the  meaning  of  the  72d  sec- 
tion of  the  Bankrupt  Act  ?  This  question  the  decision 
of  Trappes  ▼.  Harter  (a)  leaves  wholly  untouched;  be- 
cause, the  Court  there  having  decided  that  the  ma- 
chinery in  question  was  not  included  in  the  mortgage, 
it  passed  to  the  assignees,  as  part  of  the  property  of 
which  the  bankrupt  was  the  true,  as  well  as  the  appa- 
rent, owner.  In  the  case  of  Coombs  v.  Beaumont  {h\ 
Mr.  Justice  Littledale,  after  observing  that  the  steam- 
engine  in  that  case  was  part  of  the  freehold,  and  did 
not  come  under  the  description  of  goods  and  chattels, 
says:  **  Independentiy  of  that,  property  affixed  to  the 
freehold  is  not  within  the  intent  of  the  statute;  be- 
cause the  possession  of  such  property  does  not  create 
a  visible  ownership  in  the  bankrupt,  so  as  to  procure 
him  credit.'*  And  Mr.  Justice  Parke  adds:  **The 
steam-engine,  if  affixed  to  the  freehold,  clearly  does 
not  pass  to  the  assignees ;  because  it  does  not  come 
within  the  description  of  goods  and  chattels  in  the 
6  Geo.  4.  c.  16.  s.  72.  This  was  determined  in  Horn 
V.  Baker  (c) ;  and  since  that  case,  as  far  as  my  expe- 
rience goes,  I  never  knew. that  any  distinction  was 
made  betvreen  such  fixtures  as  would  be  removable 
between  landlord  and  tenant,  and  such  as  would  not.*' 
.  And  in  Steward  v.  Lombe  (d),  Mr.  Justice  Richardson 

(a)  Supra.  (6)  Suyri.  (c)  Snpi^. 

(d)  I  Brod.  k  Bingh.  506. 
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says :    "  Though  in  the  estimation  of  the  jury  this  was        1 8^4« 
considered  as  a  chattel,  yet  it  is  quodammodo  annexed  >   £x  parte 
to  the  land,  and  very  distinguishable  from  that  species     ^^  ^hen. 
of  goods  and  chattels,  of  which  the  property  usually 
accompanies  the  possession ;  and  no  false  credit  is  pro- 
moted by  the  occupier  not  being  actually  the  owner/' 

Adopting  therefore  the  principle  laid  down  in  Trappes 
V.  Harter  (a),  and  viewing  the  things  in  dispute  in  the 
character  of  personalty,  rather  than  as  part  of  the 
realty,  I  nevertheless  concur  in  the  opinions  that  I 
have  last  cited,  that  they  do  not  fall  within  the  descrip- 
tion of  goods  and  chattels  included  in  the  72d  section 
of  the  Bankrupt  Act.  It  is  not  necessary  in  this  case 
to  decide,  whether  any  and  what  description  of  tenants' 
fixtures  may  be  considered  within  the  range  of  that 
section.  It  is  enough  to  say,  that  the  facts  disclosed 
in  the  affidavits  clearly  exclude  these  firom  its  opera- 
tion. For  the  things  in  dispute  appear  to  have  been 
firmly  attached  to  the  floor  and  walls  of  the  building, 
and  only  capable  of  being  detached  by  severing  parts 
of  the  buUding  itself,  though  without  doing  any  material 
damage ;  and  were,  besides,  such  things  as  are  fre- 
quently, though  not  invariably,  put  up  by  the  landlord 
and  let  with  buildings  of  this  description,  and  to  all 
appearance  formed  part  of  the  building  itself.  They 
are  very  distinguishable  from  that  species  of  property, 
which  seems  to  have  been  within  the  contemplation  of 
the  legislature,  when  it  passed  the  enactments  in  ques- 
tion; and  I  am  therefore  of  opinion,  that  the  petitioners 
are  entitled  to  the  relief  they  seek. 

Sir  Ji  Cross. — I  have  liad  no  doubt  whatever  on  the 

(a)  Supd. 
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1854.       p»m6>l  qttectioih  since  the  cBse  was  first  opened  bjrtte 
^T^      OMiisel  for  the  petitioners^    I  have  been  alwajs  of 
^^?^^     opinion,  that  a  man  might  safelj  take  a  mortgage  of  a 
tenant's  fixtures,  without  being  subject  to  die  ckim  of 
the  assignees  of  the  tenant,  on  the  ground  of  reputed 
ownership.    This  appears  to  have  been  the  law  from 
RfM  ▼.  RoRs  (a),  decided  nearly  a  hundred  years  ^o, 
to  the  case  of  iTom  y.  Baker  ^),  which  oceurred  about 
twenty  years  since ;  where  it  was  held  that  ibe  stib 
erected  in  a  distillery  belonged  to  the  landlord,  and  oid;f 
die  moveable  rats  to  the  assignees.  That  case  appears  to 
me  to  be  a  stronger  one  than  this;  fi^r  st3k  are  oblyappK- 
eMe  to  the  business  of  a  distiBer,  while  here,  the  steam- 
engine,  and  power  attached  to  it,  would  be  appScabie 
to  any  trade.    The  only  doubt,  that  could  posstUy  be 
suggested  to  the  claim  of  the  petHiofien  in  this  case, 
arises  ftom  the  recent  decision  in  the  Exchequer  of 
Dhappes  v.  Henter  ;  but  the  point  decided  there  seem 
to  hare  been  rather  misunderstood.    It  wa#  not,  as 
hea  been  stated  by  the  respondent's  counsel,  that  the 
tttensSsin  that  case  could  not  be  made  the  subject  of  a 
mortgage ;  bit  the  ground  of  the  decision  was,  Aat  the 
utensils  were  not  included  in  die  mortgit^  deed ;  ftr, 
if  they  bad  been  so  included,  a  very  diflferent  remit 
Woud  hare  followed.    But  what  are  the  mcts  of  tke 
case  now  before  die  Court  ?    Here,  tnere  is  no  taoit* 
gage  deed,  but  the  pedtioners  are  equitable  uioflgageet 
by  firtuc  <^a  deposit  of  the  tide^eeds  made  \ff  one  of 
die  partners,  who  was  separately  entitled  to  the  builJKiig» 
the  steam-engine  and  machinery  hating  been  pnrmaif 
erected  by  both  partners,,  and  being  then  pppn  the 
premises*    IF  nothing  had  been  said  about  machmery 

(a)  1  Atk.  165  \  1  Vtt.  34S.  (6)  9  East,  215. 


md  ottatfn* 
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in  the  meilionHMlttiii  of  deposit,  there  ndght  periMps       i$s4, 
have  been  «  doubt  whether  it  was  to  be  considered  so      „ 

St  partt 

attached  to  the  freehold,  mb  to  pass  with  the  freehold  to  7fp> 
the  nortg^^  But  the  terms  of  the  mennfBadvm 
felieve  us  from  sll  doubt  on  the  subject ;  far  it  is  there 
staled,  tint  tlie  buildings  are  instired  for  SMNtf.^  and 
<'  the  mackinefy  tfc.  far  2000/.  mare  ;"  thereby  phiidy 
intimatittg  to  the.  bankers,  tiiat  they  were  to  hare  the 
seenrity  of  both  buiMings  and  machinery }  and  the 
bankers,  apoa  tlie  £uth  of  this  security,  adtanoed  nnm 
than  the  sum  at  which  the  buildiogs  were  valued ;  whidi 
eleaily  shows  the  mode  in  whkh  they  interpreted  the 
security.  The  essential  distinction,  therefore,  between 
this  case  and  that  of  Trappes  v.  Barter  is,  that  here 
the  property  was  mortgaged, — there,  it  was  not^  The 
case  of  ^«m  ▼.  AiAer  (a),  too,  WM  one  between  landlofd 
and  tenant;  this  is  a  case  between  mortgagor  andmori^ 
gagee  ;  bttt  theie  is  no  dirtinctkNi  as  to  the  kw  in  both 
these  cases ;  it  is  just  the  same,  whether  the  pustki 
are  kiadlord  and  tenant,  or  mortgagor  and  mortgages* 
A  person  who  ereols  a  steam-engine,  and  then  mort« 
gage*  it,  but  eontioues  in  possession,  is  really  nothing 
aiors  than  a  tenant  to  the  mortgagee.  A  good  ddal  of 
fefidenoe  has  been  laid  before  the  Court,  as  to  the  es« 
kteaee  of  a  enttom  far  persons  in  possessiob  of  ootten 
to  hire  nmdanery ;  but  this  has  ant  adieted  dm 
I  have  taken^  as  to  the  r^|hts  of  dme  pixUM. 
it  smfaer  senate  to  ptof«,  that  mauMisctmugs  are  tiot 
emoMered  as  the  ownem  efSMrhinery,  meaely  because 
ttmy  are  ki  possesam  of  iti  In  Rex  r^  Mdhrih)^ 
srhich  wus  a  settleiaeut  case,  the  o«rner  of  a  eotton  oiHI 
worked  by  a  steam-ei^qinie,  tet  to  a  tenant  a  standing 

(o)  9  East,  216.  (*^  2  East,  189; 
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1834.        place  in  a  room  for  a  cardmg  machine  of  the  tenant's, 
£jj^^       which  was  worked  by  the  machinery  of  the  engine,  and 

man  paid  a  rent  for  the  power,  bat  the  machinery  that 
gave  the  power  was  the  property  of  the  landlord ;  and 
the  Court  of  King's  Bench  determined  that  this  was 
not  a  letting  of  any  part  of  the  mill  itself,  and  that  no 
settlement  could  be  gained  under  it.  I  think,  diere- 
fore,  that  the  steam-engine  and  machinery  in  this  case 
must,  as  between  landlord  and  tenant,  be  taken  to  be 
jnimd  facie  the  property  of  the  landlord,  and  that  there 
is  no  ground  for  saying  that  the  bankrupts  were  reputed 
owners  of  it. 

Sir  6.  Rose. — ^The  general  rule  of  law  has  always 
been,  that  whatever  was  attached  in  any  way  to  the  free- 
hold became  in  all  respects  an  incident  of  the  freehold, — 
until  some  exceptions  were  afterwards  recognised  by  the 
Courts,  for  the  protection  and  benefit  of  trade.  When 
bankruptcy  intervenes,  then  the  question  arises,  to  what 
fixtures  of  the  bankrupt  tenant  the  assignees  are  en- 
titled ?  And,  in  considering  this  question,  the  point  to 
be  determined  is^  whether  the  fixtures  are  removable 
as  between  landlord  and  tenant,  or  between  heir  and 
executor;  for  on  this  point  depends  the  question  of 
reputed  ownership.  In  Trappes  v.  Harter(a)  the  test 
was,  whether  the  fixtures  could  be  removed  without 
injury  to  the  freehold ;  and  Lord  Lyndhurst  conveys  in 
very  clear  language  the  distinction  between  such  fixtures 
as  are  removable  as  between  landlord  and  tenant,  and 
such  as  are  not.  I  cannot  do  better  than  adopt  his 
lordship's  own  words :    *^  Where  such  utensils  and 

(a)  Sufrh, 
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machinery  as  these  would  commonly  have  been  re-        IBS4. 

moTed,  and  when  this  can  be  done  without  injury  to  the       £x  pvto 

inheritance,  they  form  an  exception  to  the  general  rule,     ^^  J^j^ 

and  are  not  to  be  taken  as  part  of  the  inheritancCi  but 

as  personal  estate.*'  It  became,  therefore,  only  necessary 

to  look  through  the  evidence  in  this  case,  to  determine 

the  question,  whether  these  things  could  be  removed 

by  the  assignees,  without  injury  to  the  inheritance. 

After  a  careful  perusal  of  the  affidavits,  I  think  they 

could  not  be  removed  without  causing  such  injury  to 

the  fireehold,  as  would  sustain  an  action  for  damages; 

and  I  also  think,  that  a  Court  of  Equity  would  have 

granted  an  injunction,  as  in  the  nature  of  waste,  to 

prevent  such  removal. 

The  last  and  material  question  to  be  considered  is, 
whether  the  machinery  in  question  was  included  in  this 
equitable  mortgage.  Now,  I  am  disposed  to  think,  that 
machinery  of  this  description  would  be  comprehended 
in  the  general  words  of  the  title-deed  itself,  which  con- 
veyed the  property  to  Walmsley.  But  if  there  was  any 
doubt  on  that  point,  still,  when  I  find,  from  the  evidence 
in  this  case,  that  these  parties  were  in  partnership, — 
that  the  money,  for  which  the  security  was  given,  was 
advanced  for  the  purposes  of  the  partnership, — and  that 
the  machinery  is  expressly  included  in  the  terms  of  the 
memorandum  of  deposit,—^!  can  come  to  no  other  con- 
clusion, than  that  the  intent  was  to  mortgage  the  ma* 

* 

chinery,  together  with  the  cotton  mill,  and  that  Wabnsley 
had  full  authority  to  do  so  for  the  benefit  of  the  part- 
nership. 

Ordered  as  prayed. 


^ 
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1SS4. 

Ex  parte  Jamks  Simfmh  wad  odien. — ^h  the  matter 


^'  of  Hbnrt  Sumll. 

^t  £T&  c^f  '^^  origyuJ  pelkaon  in  tliia  case  was  heard  oo  the 
£^^^;  15th  January  1833(a);  when  an  Order  waa  made  diat 
uhbgepeni  Meaara.  Mgen  and  Ca^  the  petitiooefa  in  that  peiitioB^ 
&  Co/Acfoi'    should  DfOTe  lor  the  suow  of  784S2.  and  616R  aainat 

lowbg  mnder- 

taking  :^<'  In    the  estate  of  the  haakrupti  and  be  paid  dividends  on 

coniidention  of    •  ^ 

▼our  aliowiog  the  amount  of  audi  proofs^  hot  not  disturbing  anj  divi- 
dnwuponyoa  dends  then  aheady  dedared.     The  preaent  petition 

to  Uio  extent  of  ««i  •  A  I*  1 

]3,oooi.,  and  ^^  presented  by  the  aasignees  for  a  re^ieann^  and 
Sl^dbX^!?.  stated  the  fusts  set  forth  in  the  former  petition^  which, 
^t^^^'Lum  ^^S  somewhat  imperfectly  given  in  the  first  report  of 
to  jroa  that        this  caae^  will  be  now  mere  accurately  stated. 

amount;  it  ^ 

being  diitincUy      The  petitioners  in  the  farmer  petition  had,  prior  to, 

undentood.  that  *^  ■  "^ 

payment  of       and  since  October  i8S&  carried  on  in  copartnership 

theaedraftoiito 

be  prorided  the  buainess  of  brokers  at  Liverpool  under  the  firm  of 
orL.&Co.,in'  JEwort  Jfyers  &  Co.,  and  in  London  under  the  firm 
^birbiii?''°£.  of  Ewart,  Tiggkr^  &  Co.;  and  since  October  18^3, 
bgtya^iid  AcyJwMl  «tensive  dealings  with  the  bankwpt,  iieiify 
m  ^c!!^nU^  Sttiiell;  which  dealings  couisted  partly  of  money  lent 
of  which  they     and  advanced  by  Ewart  &  Coii  for  the  use^  and  on  the 

receive  from  n,  ^ 

5.  and  L.  &Co.  account  of  the  bankrupt,  on  the  balance  whereof  a  sum 

vanona  tabati- 

tuted  buis.   H.  of  7S4S2.  was  due  from  him  to  Ewart  and  Co.,— and 

5.  andL.&Co. 

reapecUvely  be-  partly  of  monies  lent  and  advanced  by  Ewart  &  Co. 
when  the  sub-  Under  the  Ibllowing  written  undertaking  of  the  bank- 
atiii  ninningr'^  ^*V^  V^"^  "f  ^^  en  the  8th  November  1883. 

and  which  are 

not  paid  when  *        -    •*  -.  , .  «•• 

they  fall  dne :  (a)  See  Er  parte  Myert,  ante,  rol.  h.  261. 

Held,  that  L,  & 
Co.  were  enti- 
tled to  prove  under  ttefMyMMMm  ifiiMl  tL  S,  the  balance  that  was  due  to  them  in  respect 
of  their  advances  on  the  faith  of  this  undertaking,  which  was  not  so  much  a  guaraidec,  as  an 
original  undertaking  of  H.  5.  as  a  principal. 

And,  temble,  it  would  have  been  provable,  even  ihoiiigjh  the  instrttment  was  coostdered 
as  a  guarantee* 
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'<  Mtmt.  Emart  Mftn  &  Co.  ISM. 

^  In  consideration  of  yoor  aDoiving  Messrs. 
WlUiam  Lyws  and  Thomas  Sudell  to  draw  upon  you 
to  the  extent  of  12,000/.,  and  yout  accepting  three 
drafts  accordingly,  but  so  as  for  them  not  to  have  morcf 
than  that  sum  running  upon  you  at  one  period;  I 
hereby  guarantee  to  you  that  amount,  it  being  diih 
tinctly  understood  that  payment  of  these  drafts  is  to  be 
provided  for  either  by  myself,  or  Messrs.  WtBiam  Lyne 
and  Thtmas  SudeU,  in  direct  discountable  bQh,  (bur- 
teen  days  at  the  least  before  they  ikll  due ;  and  I  also 
guarantee  the  due  payment  of  all  remittances  made  to 
you  by  Messrs.  Wittiam  Lyne  and  Thomas  Sudell.  I 
cannot  conclude  this  letter,  without  expressing  my 
t^ianks  for  your  confidence ;  and  with  the  hope  that  (he 
arrangement  will  be  mutually  advantageous, 

"  I  remain.  Gentlemen,  very  respectfully, 
"  Your  obedient  servant, 

**  Hesisy  SuddL'* 

Lyfhs  and  SmUU^  who  wef€  laerdiaMta  anA  fmtasm^ 
at  Liverpool,  were  employed  by  Heswff  Sudell  Hi  Im 
geaeral  a^nts  thcie;  and  tl^y  aceordki^y,  from  time 
to  time,  drew  bills  ofcaccliaage  on  HiMtt  iffefs  U  Gov 
at  three  monthe  date,  aH  af  which  bills  tfiey  accepted 
and  paid  on  the  firitk  of  the  guaranite^  and  ia  conse- 
quenee  «f  lofiM  and  SudsU  SaaSmg  la  idoilMirst  Mtmti 
&  Co.  the  amount  of  <«ck  payments^  a  balaace^of 
6161/.  became  due  to  them  firoan  £kmy  Sudell  on  the 
guarantee  accounts  * 

Oa  tbs  7tfi  iOigust,  18^,  a  commission  of  bankrupt 
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1S84.'       was  issued  against  Henry  Sudell;  and  in  September 
ETptrte      following  Lyne  and  Sudell  also  became  bankrupts. 

■^"JS^.  ^  *®  *^^  ^^y  ^^**  Hwart  and  Co.  applied  to 
prove  under  the  commission  against  Henry  Sudell,  for 
the  two  sums  of  7845/.  and  6161/.;  but,  the  Commis- 
sioners having  rejected  the  proof,  they  presented  the 
former  petition  to  be  allowed  to  prove  these  sums;  and, 
upon  the  hearing  of  that  petition,  the  Order  was  made 
in  the  terms  above  stated. 

Hie  present  petition  for  re-hearing  then  proceeded 
to  state,  that  Myers  &  Co.  on  the  10th  June  18S3  ac- 
cordingly proved  for  the  sums  of  7845/.  and  6161/., 
and  that  dividends  to  the  amount  of  1079/.  had  been 
subsequently  paid  on  such  proofs.  That  since  the 
hearing  of  the  original  petition  the  assignees  had  dis- 
covered further  evidence  with  respect  to  the  said  suih 
of  7845/.,  namely,  that  the  original  petitioners,  Messrs. 
Myers  &  Co.,  not  only  made  no  report,  and  rendered 
no  account  to  the  bankrupt,  or  to  the  present  peti- 
tioners, as  the  assignees,  of  the  sales  of  certain  cotton 
sold  by  Myers  &  Co.  as  brokers, — but  that  they  from 
time  to  time  rendered  accounts  of  such  sales  to  Lyne 
and  Sudell,  and  to  the  assignees  of  Lyne  and  Sudell,  in 
the  following  form: — 

"Liverpool,  Exchange  Alley,  12th  Nov.  1827* 
'^  Messrs.  Wm.  Lyne  and  Thas.  Sudell. 

"We  have  this  day  sold  for  you  the  under-men- 
tioned cotton  to  Joseph  Hodgson  &  Son. 
**  H.  S.  twenty  Egyptians,  per  Thomas,  at  75/,  &i 
''  Payment,  ten  days  and  three  montiis. 

"  Tout's  respectfully, 

*'  For  Ihoart  Myers  &  Co. 

"  B.  Bradshawi" 
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The  prayer  of  the  present  petition  wasi  that  the  1834, 
former  petition  might  be  reheard^  and  that  the  Order  ^  pvie 
made  thereon  might  be  rescinded,  and  the  former  peti-  anTotben. 
tion  dismissed ;  that  the  affidavits  filed  in  support  of, 
and  in  opposition  to,  the  original  petition  might  be  read, 
upon  the  hearing  of  this  petition;  that  the  proofs 
made  by  Myers  &  Co.  might  be  expunged,  and  that 
they  might  be  ordered  to  refund  to  the  assignees  the 
amount  of  the  dividends  received  by  them  upon  such 
proofs.  It  appeared,  that  some  of  the  substituted  bills, 
which  were  given  by  Lyne  &  Sudell  and  by  Henry 
Sudell,  to  provide  for  the  payment  of  Mcart  &  Co.'s 
acceptances,  were  running  at  the  period  of  their  re- 
spective bankruptcies,  and  were  not  paid  when  they 
fell  due,  leaving  Etoart  &  Co.  creditors  of  Henry  Sudell 
for  the  amount  of  the  two  sums  they  sought  to  prove 
under  his  commission. 

Mr.  MontagUf  and  Mr.  G.  Richards,  appeared  in 
support  of  the  present  petition.  The  first  question  is, 
whether  the  sum  of  6161/.  advanced  by  Myers  &  Co. 
on  bills  under  a  guarantee,  was  provable  under  this 
commission.  It  appears,  that  some  doubts  have  been 
entertained  by  the  Commissioners,  as  to  the  correctness 
of  the  former  decision ;  and  in  the  subsequent  case  of 
Sx  parte  Marshall  (a)  the  Chief  Judge  thus  expresses 
himself:  ''As  upon  referring  to  the  reports  of  Ex  parte 
Myers,  it  appears  to  me  that  I  have  gone  further  than 
the  authorities,  upon  closer  examination,  will  warrant, 
I  wish  to  avail  myself  of  the  reservation  of  our  final 
judgment  on  this  petition,  by  pointing  out  more .  pre- 
cisely the  view  I  take  of  the  question.  In  my  judgment 

(a)  3  D«a. &  Chit.  139;  1  Mont. k  A.  146. 
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1 M4.       mfy  parU  Mym,  I  hvn  Ml  taBdvidy  wmAatA  the 
^^      4Wnrtfain  b6tir6wc<mtMH»ntlinhnitMt  itola^y 
bMMM  dsbU,  and  contiBfent  debte  dwt  Msy 
b#ooiw  pnyablo.    Upon  Ab  iiiBeat  eontidenitim  of  dl 
Aft  fopoitad  daeWottif  I  am  MtMed  tbat  daias  under 
tba  firsl  cbtfi.  upon  whieh  no  debt  haa  ariaea  till  aftw 
(ha  bankntptejfy  eaanot  be  pFo^ed  under  die  fiStb  aee- 
tiopi  buttbat  all  ekima  faUiag  wUUn  tbe  latte  eiaK» 
lliak  ava  eUb«r  eapable  of  yalnaliMi  before  the  eon* 
tiiigeney  happana,  or  haw  become  payable  by  Aa  hap* 
penlng  of  the  oonftingency  after  the  bankruptcy,  and 
boAve  proof  {a  tendaiad.  may  be  admitted.    The  eaae 
of  Mx  forte  Tkompmui  (a)  ia  an  aampk  of  the  fimt 
daaa;  (he  caae  of  Ex  parte Mjfere(b)  vaa  decided  aa 
balooging  to  the  aeoond  claaa.  In  the  caaa  of  jBjp  |Mrlr 
Timi^imm  tbara  waa  no  debt  frpm  any  on^  till  after  fSm 
bankruptcy ;    in  £x  parte  Mye^e  a  dobt  bad  baan 
clearly  contracted  with  the  holders  of  the  bills  before 
the  bankniptcyi  fiir  a  apmf|o  aum  which  tha  bankrupt 
had  engaged  to  payi  unlaM  he  should  be  leleaaad  from 
Ilia  obHgftticm  by  the  drawers  taking  up  the  bills.  Who- 
thar,  in  daciding  that  case,  we  sufficiently  adverted  to 
(ha  diatinction  between  guaranteea  for  the  repayment  of 
monies  actually  advancedi  or  goods  sold  and  delivared 
td  tbiffd  partiaa  before  the  bankruptcy,  and  guarantees 
for  payment  of  seeuritiea  current  at  the  time,  may  per- 
Impia  be  a  fit  subject  for  consideration  whenever  a  aimiUr 
wi9^  may  ariae*"    Aa  the  present  queation  is  one  erf 
y0fy  oonsideraMe  unportancCf  and  the  former  damaion 
of  it  ia  at  variance  with  many  caaesy  it  is  of  great  im« 
portance  that  it  ahould  be  re«conaidered»  in  order  to 
•ettle  what  the  law  on  the  suly  ect  really  ia . 

(a)  2  Psi,  dc  CkiU  136.  <b)  Id.  251. 
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li  will  be  pioper«  m  the  fint  place,  to  Uke  e  view  of      ieS4. 
tbe  etfl  exirtiiig  m  to  the  proof  of  ojontingmt  debti      ^^T^ 
befi>ie  the  pMOOg  d  ike  6  Gm).  4.  c.  16^  and  which     ^"'7^ 

MM  OlIWII* 

the  fi6th  section  of  that  statute  waa  meant  to  remedy. 
P^Yioua  to  that  statute^  gieat  hardahip  waa  ineunred 
by  creditors  under  marriage  aettlements,  aa  to  theif 
inability  to  nmke  proof  of  their  debts,  where  the  eon^ 
tingency  on  which  they  became  payable  did  not  happen 
until  after  the  bankruptcy  of  the  contracting  party. 
Thus,  in  Ex  parte  CaMwdl{a)9  where  the  bond  of  a 
husband  to  his  wife's  trustees  waa  conditioned  for  pay* 
mrat  only  in  the  event  of  his  wife's  surviving  him,  and 
tbe  husband  became  bankrupt  in  the  lifetime  of  his 
wife»  the  bond  was  held  not  provable  under  his  com* 
miasion.    The  hardship  incurred  by  a  creditor  under 
this  state  of  circumstances  was  also  commented  upon 
by  tbe  I^rd  Chancellor  in  Em  parte  Qreenmmf  {b)j 
Em  parte  Oroom  (c),  and  Em  parte  Miiehell  (rf)«    8o 
in  ano&er  dass  of  debts,  which  were  contingent  only 
BB  to  the  time  of  payment,  the  same  evil  existed ;  as  in 
Em  parte  Barker  (e)^  where  a  bond  was  given  con* 
ditioned  for  the  payment  of  10002.  by  the  executor^ 
after  the  decease  of  the  obligor,  the  bond  was  decided 
not  to  be  provable.     Another  species  of  contingent 
debts  not  provable  were  guarantees,  where  the  surety 
became  bankrupt  before  any  liability  attached  on  him, 
and  where  it  waa  unoertrai  whether  he  ever  would 
become  liable  for  the  debt* 

To  iHTOvide  a  remedy  for  these  evils,  it  is  enacted  by 
tbe  56th  section  of  the  6  Geo.  4.  c.  16.,  ''  that  if  any 
bankrupt  shall,  before  the  issuing  of  the  commission, 

(a)  2  P.  Wms.  497.  (b)  1  Atk.  113.  (e)  Id.  116. 

((OlAtk.120.  (0  9Vai.no. 
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1834.  have  contracted  any  debt  payable,  on  a  contingency, 
£,p,^  which  shall  not  have  happened  before  the  issuing  of 
t^'ftt^Tf.  "^^  commissioni  the  person  with  whom  soch  debt  has 
been  contracted  may,  if  he  think  fit,  apply  to  the  Com* 
missioners  to  set  a  value  upon  such  debt,  and  the  Com- 
missioners are  hereby  required  to  ascertain  the  value 
thereof,  and  admit  such  person  to  prove  the  amount  so 
ascertained,  and  to  receive  dividends  thereon;  or  if 
such  value  shall  not  be  so  ascertained  before  the  contin- 
gency shall  have  happened,  then  such  person  may,  after 
such  contingency  shall  have  happened,  prove  in  respect 
of  such  debt,  and  receive  dividends  with  the  other  cre» 
ditors,  not  disturbing  any  former  dividends ;  provided 
such  person  had  not,  when  such  debt  was  contracted, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  com- 
mitted." It  is  to  be  observed,  that  there  are  no  words 
in  this  section,  like  those  in  the  54<th  section,  relating  to 
annuities,  namely,  **  by  whatever  assurance  the  same  be 
secured ;"  it  may  therefore  be  inferred,  that  the  pro- 
vision was  not  intended  to  include  all  liabilities,  nor  to 
let  in  every  kind  of  contingent  debts.  The  word 
''  liability"  is  no  where  used  in  the  56th  section.  The 
question  therefore  is,  to  what  species  of  demands  that 
section  was  intended  to  apply!  In  the  first  place,  the 
bankrupt  must  haye*  *^  contracted  a  debt."  Now,  the 
meaning  of  the  word  **  debt**  cannot  be  misunderstood; 
it  must  be  such  a  debt  contracted  before  the  bank- 
niptcy>  aSf  upon  the  happening  of  an  event  after  the 
bankruptcy,  will  support  an  action  of  assumpsit  to  re- 
cdVer  the  debt,  but  not  an  acti<m  merely  for  damages. 
In  the  next  place,  the  debt  must  be  **  payable  on  a  eon- 
tbngeney"  that  is,  the  uncertainty  of  the  event,  or  the 
time,  when  the  debt  may  become  payable.    Sdly.  The 
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contingency  must  be  one  "  which  shall  not  have  happened        1 834. 
before  the  issuing  of  the  commission ;"  the  meaning  of      £x  parte 
which  is,  that  the  events  or  the  timCi  in  which  the  debt     tnd^then. 
becomes  payable^  must  happen  after  the  bankruptcy. 
But   the  foundationnstone   of  all  is,  that  it  must  be 
a  debt  contracted^  not  an  uncertain  claim  depending 
on  damages,  but  one  strictly  recoverable  as  a  debt 
This  appears  obvious  from  the  difference  of  the  pro- 
vision made  in  this  section  from  those  in  section  53, 
relating  to  bottomry  and  respondentia  bonds,  as  to  the 
payment  of  the  dividends  on  the  proof.     By  section  5S, 
the  dividends  are  not  receivable  until  after  the  loss  or 
contingency  shall  have  happened ;  while,  by  section  56, 
the  creditor  may  receive  dividends  on  his  proof  before 
the  happening  of  the  contingency. 

The  cases  on  this  subject  may  be  thus  distinguished : 
1.  where  the  debt  is  a  specialty  debt;  2.  where  it  is 
one  on  simple  contract. 

Ist.  Where  the  debt  is  a  specialty  debt.  In  Ex  parte 
Grundy  {a),  the  bankrupt  had  given  a  bond  to  pay 
SOOO/.,  if  his  wife  or  any  of  his  children  should  survive 
him ;  in  1803  a  commission  issued  against  him,  under 
which  he  obtained  his  certificate;  and  in  1825  he  died, 
leaving  issue ;  in  this  case,  the  su  mbeing  certain,  though 
the  event  was  uncertain,  the  bond  was  held  to  be 
provable  under  the  commission.  But  the  legislature 
has  not  given  the  right  of  proof  on  a  covenant  for  un- 
liquidated damages;  but  merely  where  the  obligation 
or  covenant  is  for  a  sum  certain.  Thus,  in  Ex  parte 
Tindal(b)f  the  covenant  was  for  payment  of  a  sum 
certain,  though  depending  on  a  contingency ;  and  Lord 
C.  J.  Tindal,  in  delivering  the  judgment  of  the  Court, 

(a)  Mont  k  M.  293.  (h)  Mont.  375,  462. 

VOL.  III.  3  H 
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l^S4.  said^  "  We  do  not  found  our  opinion  upon  the 
£z  |Mr*«  ground  that  an  action  of  debt  will  lie  in  point  of  fonv, 
•ndo^hoi.  ^^  "P^°  ^^  substance  and  effect  of  an  absolute  cove- 
nant, that  a  man's  executor  shall  pay  a  sum  of  mooey  te> 
certain  persons,  upon  certain  trusts,  which,  in  our  opinion, 
constitutes  a  debt."  The  case  of  Ex  parte  Lewis  (a) 
decided  that  a  guarantee  by  ^nd  was  proTable. .  Some 
doubt  indeed  has  been  tbrjown  on  tiusdapision,  but 
without  foundation ;  for  it  was  decided,  before  the  pass- 
ing of  the  6  Geo.  4.  c.  16.,  that  if  a  surety  had  received 
from  the  principal  an  instrument  of  indemnity,  payable 
before  the  bankruptfcy  of  the  prini9ipal,  it  was  provable 
by  the  surety  under  tb^  jcompission  against  the  princi- 
pal ;  Goddard  v.  Vanderheyden  (b).  The  next  case  on 
a  bond  is  Ex  parte  Marshall  {c)^  which  seems  to  be  an 
exception  to  the  general  rule  appUcal^le  to  proof  on 
bonds ;  as  it  was  iliere  J^eld,  that  a  .cop^pgent  UfJbilitj, 
though  secured  by  bond,  was  not  provable*  Jf  that  case 
is  good  law,  there£9i:e,  it  follows,  that  when  a  claim 
is  capable  of  being  enforced  only  by  an  acticm  for  dt* 
mages,  it  is  not  provable  under  a  copunission. 

There  is  another  class  of  cases  relating  to  covenants 
of  .surefi^s ;  in  which  i^  is  hisld,  that  thfife  is  no  right  pf 
prQof^  because  the  demand  is  for  unliquidated  damages. 
The  first  of  these  is  Atwood  v.  Partridge  (d),  where  the 
defondaut  covenanted  for  the  due  payment  by  a  4fibtor 
of  the  premium  on  a  policy  of  insurance,  which  he  had 
assigned  to  his  cr/s4itQrs ;  apd  it  was  decided,  that  this 
was  not  a  debt  contr^ted.  within  the  meaning  pf  the 
6  Geo.  4.  c.  16.  s^  56.,  but  merely  ^  dpn^aqd  for  un- 
liquidated damages.     So,  in  Ex  parte  Thompson  {e)  it 

(a)  MoBt  &  M.  416.  (6)  3  WiAi.  370. 

(0  3  Deac.  &  Chit.  120.  (d)  4  Bing.  209. 

(f)  2  Dea.  &  Ch.  126 ;  Mont.  &  B.  219. 


PASZ»  IN  BANKBUPTCY.  '  801 

wis  bdd/jthat  a  eovenanlt  by  a  surety  for  the  payment  ^^^^« 
of  »n  wnuity«  if  the  grantor  ^nade  default,  wji^  not  EK^pane 
proraUe;  on  the  .^puadf  thitf  it  Ka3  not.  a  ^^  .ewr  MtA^iSimu 
tjr«0tod  hfr^  the  eun^.btfare  4Aie  bankruptcyi  buttely 
a  demiMld- f^ioovetoaUe  as  daBlages  ;*  die  Chief  Judge 
obsenring,  ibat  tb  entitle  the  party  to  prov^  by  virtue 
of  |he  56tbj9ec^n,.itniiU€(t  bp  made  out,  that  .the  bank* 
ruptf^Qwed  something  at.ilieJbAittng.Qf  the  conmiisr 
010^4 ,  ftltbough  it  .depended  tapoa  a  eoatingm^,  wfasliier 
it  would  becoraa'pnyable*"  There  is  no  pow^isibn  in 
the  6*€reo;  4r,  c  16.,  which  extends  the  right  of  proof 
to  an|r  aum  under  n^Arriage  articles,  unless  tbere  is  a 
coYmant  fi[>r  payment  of  a.sum.ceEtain.  .  Sorcautious 
indecid whaiKe  .the  .Cmirta.beeni>  in.. confining  the  pvoef 
erett;  of  a  judgment  io  at  sum  enrtainv  that  in.  Johnson 
T.  Campion  (a); '  where  a  surety  ^  for  the  payment  of 
an  annuity,  besides  coyenanting  to  pay  it  if  the 
graotM  made  de^ulty  executed  a  warrant  of  sttor* 
ney«..i>n  iwhiob  judgment:  firaa  entered- up, --mtt  waa 
held,  that  as  the  surety  did  not  covenant  to  p^  jthe 
annuity  in  all  events,  but  only  when  the  grantor  made 
default,,  he:  tbefefore  never  undertook  to  pay  the  whide 
sum,  and  consequMAtly  that  his  estate  was  not  liidbfe>4i9 
that  extents  [EgpaMnCy  C.  J»  I  take,  it  that  the  judg- 
ment in  tbfit  case  was  only  for  what  arrears  of  the 
annuity  were  due  at. the  time  of  entering  up  the  judg- 
ments .  |t  ^erefore  did  not  create  a  debt  for  subsequent 
arrears.]  *  The  ne*t  case  is  Wihner  v.  White  (ft),  whfch 
was  pne  iinder  the  Insolvent  Actj  and  in  which  it  was 
held)  tiiat  an  interlocutory  judgment  obtained  beffore 
the  insolvency  of  the  debtor,  was  not  sufficient  to  entitle 
the  plaiptiflf  pg  prove  the  debt    on  the  judgment* 


*  (H)  4-91iit37.    V      •  •     '  (h)  6Biiig.591. 
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^^^*  [Ersldne,  C.  J.  There  was  no  judgment  debt  in  that 
Ex  pvte  casei  because  the  final  judgment  was  not  obtained  until 
and  otben.  after  the  adjudication  of  insolvency.  The  ground  on 
which  this  Court  decided  Ex  parte  Marshall  {a)  was, 
that  there  must  be  a  debt  contracted  before  the  bank- 
ruptcy. In  Ex  parte  Myers  (ft)  I  made  use  of  the  term 
liability  J  which  in  Ex  parte  Marshall  I  acknowledged 
I  was  not  quite  warranted  in  using.]  In  Bire  v. 
Mareauic)  it  was  also  decided,  that  the  amount  of 
taxed  costs  upon  signing  final  judgment  could  not  be 
proved,  as  they  did  not  constitute  a  debt  contracted  (m 
a  contingency,  within  the  meaning  of  the  56th  section. 

The  next  class  of  cases  relates  to  creditors  on  simple 
contract ;  it  which  it  has  been  held,  that  the  demand 
of  a  vendor  on  a  contract  for  the  purchase  of  goods,  to 
be  delivered  on  a  future  day  at  a  certain  price,  was  not 
provable  under  a  comuussion  against  the  vendee,  be- 
cause it  was  only  a  claim  for  unliquidated  damages; 
Boorman  v.  Nash(d).  In  like  manner,  an  undertaking 
to  pay  the  acceptor  of  a  bill  of  exchange  the  amount 
of  the  acceptance,  or  to  indemnify  him,  was  decided 
not  to  be  a  contingent  debt,  but  merely  a  claim  for 
unliquidated  damages ;  YaUop  v.  Ebers  (e). 

It  seems  difficult  to  understand  the  distinction,  which 
his  Honor  the  Chief  Judge  draws  in  Ex  parte  Mar^ 
shall  (/),  between  contingent  liabilities  which  may  never 

(a)  3  Deac.  &  C.  122.  (6)  Supri^  (c)  6  Bing.  291. 

(d)  9  B.  &  C.  145.  This  decision,  though  strictly  legal,  does  not  seem 
quite  consistent  with  the  general  spirit  of  the  Bankrupt  Jjkw,  which,  in 
taking  from  a  trader  the  whole  of  his  effects  to  distribute  among  his  credi- 
tors, has  deprived  him  of  all  means  of  payment  for  goods  purchased  by 
him  under  these  circumstances.  It  would  be  but  just  that  a  demand,  like 
this  in  Boorman  y,  Na^,  should  be  made  provable  under  a  commission; 
and  that' the  bankrupt  trader,  who  fairly  gives  up  the  whole  of  his  property 
to  his  creditors,  should  be  released  from  all  his  previous  trading  contiMcts, 
whether  executed,  or  executory, 

(«)  1  B.  &  AdoU  698.  ( f)  Suprk. 
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become  debts,  and  contingent  debts  which  may  never        1834. 
become  payable,  —  holding,  that  in  the  first  case  no       £z  parte 
proof  could  be  received,  but  that  in  the  latter  case  it     andothen. 
might.  If  by  a  contingent  liability  be  meant  a  liability  on 
a  covenant,  which  can  never  become  a  debt  until  judg- 
ment has  been  obtained  in  an  action  on  the  covenant, 
the  position  is  indisputable,  and  means  only,  that  a  de- 
mand for  damages  not  ascertained  is  not  provable  under 
a  fiat  in  bankruptcy..*^  And  when  it  is  said,  that  in  Ex 
parte  Myers  (a)  ther^'was  a  debt^  this  does  not  seem 
to  be  quite  reconcilable  'with  the  law  on  the  subject, 
according  to  which,  the  only  mode  of  enforcing  a  con- 
tract of  guarantee  is  by  special  action  on  the  case  for 
damages. 

Erskine,  C.  J. — ^What  I  meant  to  say  in  Ex  parte 
Marshall  was  this  :  that  there  was  a  distinction  between 
the  cases  oi  Ex  parte  Thampsonand  Ex  parte  Tindal(b). 
In  Ex  parte  Thompson  there  was  a  contingent  liability 
that  might  never  terminate  in  a  debt.  In  Ex  parte 
Tindal  there  was  a  debt,  but  a  contingency  whether  it 
would  ever  become  payable.  In  the  case  now  before 
the  Court,  the  bankrupt  incurred  a  liability  to  indemnify 
Ewart  &  Co.,  the  acceptors  of  the  bills,  pursuant  to 
the  terms  of  the  guarantee;  and  it  depended  upon  the 
event  of  Ewart  &  Co.  being  called  upon  to  pay  those 
acceptances,  whether  that  liabiUty  would  ever  become 
a  debt.  Upon  the  argument  of  Ex  parte  Marshall^  I 
was  led  to  consider  my  former  judgment  in  this  case ; 
and  it  there  occurred  to  me,  that  I  had  not  sufficiently 
alluded  to  this  distinction,  and  had  laid  down  the  position 
too  boldly ;  and,  as  upon  reference  to  my  notes  I  could 
not  clearly  ascertain  whether  Ewart  8c  Co.  had  paid 

(a)  Suprh.  (h)  Suprk. 
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J854.  any  of  their  acceptances  before  die  bankniptcieB,  or 
j^Z^  whedier  they  had  *  been  pnnoded  for  at  maturity  by 
^ISL  ^^^4f^  ^  ciitdeU,  I  made  the  obaerratum  referred  to  in 
the  latter  part  of  the  passage  mm  aUoded  to;  Ibr-il 
Emart  Sc  Co.  had  not  aetuaHy  paid  aay  of^  dnr  *- 
cepiaaaea  ha&re  tbebanktiiptcf  of  HettrySmka^hm 
would  havfe  ccwttracted  a  Habilit;^!  btit  no  debt ;  whereas, 
if  they  had  paid  their  first  aceeptuioesy  a  debt  woidd 
hare  been  thereupon  contracted  by  J^miyiSbMiiflSythoagfa 
qot  payable  at  all  eventnuntiL  theanfastituted  faiiUbe- 
came  due» — and  then  pnyvUe  fay  hiniy.  only^:upoa  the 
contingency  of  £y7ie  &  SmdeU  not  f  nmEEng-fDrdMesnb- 
stituted  bills.  It  is  now  adnutted,  that  acceptances  to 
the  amount  of  the  debt  claimed  had  been  paid  by  Eeioart 
&  Co.  before  the  bankruptcy  of  Henry  SudeU^  and  that 
thgk  bills  inning  at  iba  time  .oS  hia  bankn^ior  were 
renewed,  or  substituted  hiUe,  which  jEaMr^Ar-flbw  wire 
obliged  to  pay^  and  had  paid  be£ire  the  tender  of  their 
proof.  This  fiict,  therefore)  relieves  the  case  from  the 
diftcpl^  siiggested  by.  me  in  JEx  parte  MaatshaSL. 

Mr.  Montagu,  and  Mr.  Richards.  Still,  according 
to  your  Honor V  words  in  the  judgment  referred  to, 
there  must  be  a  debt  contracted,  to  give  a  right  of  proof. 
Now,  where  a  contract  merely  sounds  in  damages, 
it  is  not  a  contract  for  a  debt,  ^nd  therefore  not  prov- 
able under  a  fiat.  Such  is  a  contract  on  a  giiaranteei 
the  only  mod^  of  enforcing  which  is  by  an>actioo:of 
special  assumpsit  to  recover  damages  for  the  breach  of 
t^e  promise  contained  in  the  j^puarantee  (a).  In  JEx 
parte  Stead  ifi),  where  a  petitioning  creditor  had  sued 

(ft)  F«ll  oo  Mereanlile  Gnna^on^  ISfi^'ptfoufii^  to  Amatt^  1  ¥^Bfr. 
29aj  Ktnit  V,  D«*y,  1  Ventr.  ^llj  iiv<T,F..R«er,2  Ventr.  dt^-^Bntdm 
V.  Andfewt,  1  Salk.  28  ;  S.  C.  Carth.'  446  j  Mmriot  v.  Litter,  2  Wils.  141; 
Minet  y.  Sculthorpe^2  Capp.  215.  (6)  1  Grk  J»901. 
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out  a  commission  on  a  guarantee  given  by  the  bank-       19^4. 
rapt,  after  deikult had  been' made  by  the  principal ;  and      Expiirte 
two  sets  of  Commissioners  had  found  that  it  was  not  a     ^'JJ^i. 
debt  sufiBcient  to  sustain  a  commission;  and  the  petition- 
ing creditor  applied  to  the  Lord  Chancellor  to  order  the 
Commissioners  to  declare  the  party  a  bankrupt ;  all  that 
Lord  Eldon  did,  was,  to  order  the  last  commisrion  to  be 
superseded,  and  that  a  new  commission  should  be  di- 
rected to  another  Ibt  of  Commissioners.  What  we  now 
contend  for  is,  that  no  debt  is  provable  under  a  commis- 
sion, which  is  payable  only  on  an  event  happening  after 
the  bankruptcy  of  the  party  contracting  to  pay  such 
debt,  except  in  the  cases  provided  by  the  statute  of  bot- 
tomry and  respondentia  bonds.    If  the  creditor  cannot 
go  in  and  prove  at  the  date  of  the  conunission,  he  can- 
not go  in  and  prove  afterwards ;  for  the  moment  the 
commission  issues,  if  any  debt  is  provable  at  all,  he 
may  apply  to  the  Commissioners  to  set  a  Value  upon  it, 
and  prove  for  the  amount.     Apply  then  the  law  on  this 
subject  to  the  words  of  this  guarantee.    The  bankrupt 
guarantees  to  Ewart  Myers  8c  Co.   the  payment  of 
12,000/.,  in  consequence  of  their  allowing  Zyne  and 
Thomas  Sudell  to  draw  upon  them  to  ihat  amount,'and 
accepting  three  drafts  accordingly  ;  it  being  distinctly 
understood,  that  payment  of  these  drafts  is  to  be  pro- 
vided for  either  by  the  bankrupt,  or  by  Lyne  and 
T.  Sudelly  in  direct  discountable  bUls,  fourt:een  days  at 
the  least  before  they  fall  due ;  and  the  bankrupt  further 
guarantees  the  due  payment  of  all  remittances  made 
to  Ewart  &  Co.  by  Lyne  and  Thomas  SudelL    Now  is 
this  such  a  debt  as  the  Commissioners  could  set  a  value 
upon,  within  the  meaning  of  the  56th  section  ?     How 
could  they  ascertain  the  value  of  the  contingency,  that 
is,  the    probability   that   Lyne  and  T.  Sudell  would 
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lSd4.  provide  for  these  drafts?  The  only  way  to  ascertain 
^~^  this,  if  Lyne  and  Sudell  had  continued  sdrent,  wodd 
SiMPsov  h^ty^  been  for  the  Commissioners  to  sommon  them 
before  theni^  and  to  examine  into  the  state  of  their  cir- 
cumstances.  But  it  can  never  be  supposed,  that  the 
legblature  intended  to  give  such  a  power  on  a  contro- 
versy respecting  the  right  to  prove  a  debt 

It  is  said,  however,  that  when  the  event  occurs  after 
the  bankruptcy,  the  difficulty  is  removed;  but  it  is 
submitted  that  tUs  is  a  mistake,  as  to  the  true  meaning 
of  the  provision  contained  in  the  56th  section ;  the  ob- 
ject of  which  was,  not  to  suffer  the  right  of  the  creditor 
to  be  varied  by  any  event  after  the  bankruptcy, — but 
merely  to  permit  him,  if  he  relied  on  his  own  judgment 
as  to  the  value  of  the  contingency  at  the  time  of  the 
bankruptcy,  to  wait  until  the  event  should  happen.  If 
the  event  be  incapable  of  valuation  at  the  time  of  the 
bankruptcy,  the  demand  is  not  provable.  Can  it  be  con- 
tended that  if  the  event  were,  whether  a  widow  would 
marry  again, — an  event  which,  from  its  uncertainty, 
is  incapable  of  valuation, — that  when  the  marriage  does 
take  place,  though  after  the  bankruptcy  of  the  cove- 
nantor, the  demand  would  then  be  provable?  The 
decision  in  Ex  parte  Eagle  (a)  is  wholly  contrary  to 
such  a  position.  The  right  to  prove  must  exist  at  the 
period  of  the  bankruptcy,  although  the  creditor  has 
a  right  to  postpone  the  proof  until  the  happening  of 
the  contingency,  subject,  however,  to  any  loss  he  may 
sustain  by  a  previous  division  of  the  assets  among  the 
bankrupt's  creditors. 

On  the  former  hearing  of  this  case  the  decision  was 
founded  on  the  assumption,  that  credit  was  given  by 
JEwart  &  Co.  to  the  bankrupt,  and  not  to  Lytie  & 

(a)  Mont  &  M.  422. 
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Sudell;  but  that  fact  is  contradicted  by  the  affidavits        1834. 
in  support  of  the  present  petition,  which  state  that  no       ETpiurte 
account  of  the  sales  of  the  ffoods  was  ever  rendered      Simpson 

o  iUQ(l  others. 

by  Ewart  &  Co.  to  Henry  Sudell,  but  only  to  Lyrie  & 
Sudell,  Now  the  rule  of  law  is  clear,  that  a  party 
dealing  with  an  agent  as  a  principal,  in  the  full  know- 
ledge that  he  was  merely  an  agent,  cannot  afterwards 
turn  round  on  the  principal  after  thus  treating  the  agent 
as  the  principal;  though  if  the  party  was  ignorant  of  the 
fact  of  the  agency,  the  principal  is  then  responsible  (a). 
In  this  case,  the  affidavits  of  the  assignees  state  that 
Lyne  and  Thomas  Sudell  were  the  agents  of  the  bank- 
rupt Henry  Sudell, — that  Ewart  &  Co.  well  knew  that 
fact,  and,  notwithstanding,  dealt  with  Lyne  &  Co.  as 
the  principals.  The  question  therefore  is,  to  whom 
credit  was  given  by  Ewart  &  Co. ;  if  given  to  ffenry 
Sudell,  the  proof  is  right ;  but  if  given  to  Lyne  &  StideU, 
it  ought  to  be  expunged.  It  has  been  attempted  to  be 
shown  by  the  affidavit  of  Myers,  in  opposition  to  the 
present  petition,  that  Ewart  &  Co.  gave  credit  to 
Henry  Sudell;  but  it  appears  from  every  book  of 
Ewart  &  Co.,  that  the  credit  was  given  to  Lyne  &  Su- 
dell,  and  not  to  Henry  Sudell;  and  not  one  of  Henry 
StideWs  letters  holds  out  to  Ewart  &  Co.  any  personal 
responsibility  of  himself,  but  they  merely  mention  cer- 
tain property  which  was  to  be  a  security  for  their  ad-^ 
vances  to  Lyne  &  SudelL  It  is  sworn  expressly,  that 
Ewart  &  Co.  never  gave  credit  to  Henry  Sudell,  and 
this  has  not  been  contradicted.  Ewart  8c  Co.  paid  the 
bills  as  they  became  due,  having  other  biUs  supplied 
by  Lyne  and  Sudell,  to  none  of  which  was  Henry  Su- 
dell a  party.-  If  he  was  a  principal  in  these  transactions, 

(a)  Paley,  on  Principal  and  Agent,  246. 
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1834.        how  comes  it  that  his  name  did  not  appear  upon  some 
E^^Dute      ^^  these  bills  ?    The  very  circumstance  of  Ewart  &  Co. 

ix;.  *^«  *»>«  ««-»*««  fr«»  ^«7  ^«*«  "^o-'  ^'^^ 

they  did  not  consider  him  thts  principal,  but  merely  as 
the  surety;  for  the  word  **  guarantee,**  ex  vi  termini^ 
implies  a  surety,  and  not  a  principal.     When  was  it 
'  ever  known  that  a  man  gives  a  guarantee  for  payment 

of  his  owir  debt  ?  [ErsTdne^  C.  J.  Might  not  this 
letter  have  been  written  by  Henty  SudeU  to  Emari  & 
Co.,  to  inform  them  of  the  amount  for  which  he  had 
authorized  his  agents  to  draw  ?]  W^en  a  mercantile 
man  uses  the  word  "  guarantee,'*  he  uses  a  word,  well 
understood  among  merchants  as  rendering  the  person 
so  using  it  a  surety.  The  words  are  here, — "  I  hereby 
guarantee  you  that  amount.^  If  the  expression  had 
been  "  I  will  pay  you,"  or  ^^  I  undertake  to  pay  you** 
the  amount,  that  indeed  might  have  rendered  the  party 
a  principal.  But  the  word  **  guarantee'*  imphes  surety- 
ship, and  the  possible  faihire  of  a  principal ;  Ex  parte 
Thompson  (a).  The  question  therefore  is,  whether  this 
is  a  debt,  or  merely  a  liability,  and  whether  Henry  Su-- 
dell  did,  or  did  not,  become  primarily  liable  to  Ewart 
&Co. 

Mr.  Kindersfey,  who  appeared  for  Messrs.  Ewart 
Myers  &  Co.,  the  former  petitioners,  and  the  respon- 
dents  on  this  petition,  was  stopped  by  the  Court. 

Erskine,  C.  J. — If  the  very  able  argument,  that  has 
been  pressed  on  the  Court  on  the  present  occasion, 
had  in  any  way  shaken  the  opinion  I  expressed  on'  the 
former  hearing  of  this  case,  I  should  have  had  no  hesi- 
tation in  retraoing  my  steps;:  bu(},  as  it  is  admitted  that 

(a)  2  Deac.  &  Ch.  126. 


k- 


CAiZS  IN  BANKKUPTCY.  809 

Ettttrt  Myers  &  C6.  had,  before  the  Bankruptcy  of       issil 
Henry  Sudell,  paid  bills  wUeh  they  had  accepted  upon-     j^TZ^- 
tfce  finth  of  hk  CBgagenen^  to  a  larger  aiftotuit'  than  the     ^/i^* 

.  naotnen. 

baUnce  now  dahned,  I  im  of  opinioB,  thiat  whether 
tMtf  instpumeiit  he  taken  as  anf  drigmai  tmdertalJUg  by 
Ifimry  Sude//  as  prmcipal,  or  whedier  it  be  considered 
as  a  guarantee,  in  t^  strict  senae  of  the  worcf,  the 
amcHint  of  the  bills  so  paid  by  Ew(»rt  &  Co.  wonid  be 
pro^aMe  ander  the  coiinaismn.  I  confess',  liowever,  that 
I  sIk>u1A  rMher  take  the  instrtntotoC'hr'Aelight  IntMch 

« 

Sir  J.  Croei  coo^AAers  %  namely,  ittr  origJhal'Undei^- 
ingoti  the  part  6fH.Sudel[to  pay  (to the amottnt speci- 
fied) Inlis  drawn  bjhia  agents,  Lyne  and  T.  Sndell,  upon 
JBwari  Myers  80  Co.  If  so,  Aen,  -there  can  be  no 
doubt  as  to  the  right  of  ^proof;  independently  bf  aiky 
question  iinder  the  'fi6th  septum  of  th^  Bank^ptA^t,- 
for  ihe  moment  ^koarl  Myers  8c  Co.  paid  any  bitb 
accepted  by  them  on  the  faith  of  this  undertaking,  an 
absolute  debt'  to  1^  amount*  of  such  payment  Was*1ir* 
curred  by  Henry  Sudelt,  whidi  wdtrld  continii^  id  eU^t 
until  satisfied  by  payment  of  the  discountaUe  bills  spe- 
cified in  tlie  agreeinehi. 

But  I  think,  eyen  if  the  instrument  be  not  considered 
as  an  original  imdertaking  of  H.  SudeU  as  principal,  but 
a»  a  meref  gterantee' dn  his  part, 'thar  the  Biffltticeleft 
unpaid  By  him*  at  the  date  of  his^edmmisEitori  wodld'coBr- 
stitirte  a  provable  debt, 'within  <^  ineanitlg'  of  ttie  dSth 
section.  It  appears  by  the  terms  of  the  guarantee,  that 
when  the  drafts  accepted  by  Ewart  Myers  81  Co.  be- 
came' payaMe>  the  payment  of  themr  was  1\y  he  provided 
eKh^By  Jff.  SndeW^  or  by  'Lyne  aiid  Thomas  Sude%in 
direct  dliicountable  liiHs,  fourteen  days  at  die  Teadt  Be- 
fore they  fell  due.    Now,  thoiigh  npc|»  the  aiipM 
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1S34.  aooepUoce  of  Cbe  bOb  by  Ewart  &  Co^  noduDg  more 
-J''  thiui  a  mere  luUlity  to  indemnify,  and  not  a  debt, 
*mfr^t£^  woold  hare  been  contnurted  rither  by  Lymt  and  SmdeU^ 
or  Henry  Sudell, — yet,  aa  Ewart  &  Co.  wereobfiged  to 
pay  tbote  acceptances  when  tbey  became  due,  the 
amount  must  be  considered  as  so  mndi  money  paid  by 
tfaem  to  the  use  of  Lyne  and  Sudell,  raising  an  absohte 
debt  due  from  diem,  and  at  the  same  time  creating  a 
contingent  debt  from  H,  Sudell,  payabk  upon  the  fiubue 
of  Lyne  and  Sudell  to  provide  for  the  substituted  biDs, 
according  to  the  terms  of  the  guarantee.  At  the  time 
of  his  bankruptcy,  therefore,  Henry  Sndell  had  con- 
tracted a  debt  payable  on  a  contingancy  which  had  not 
then  happened,  the  substituted  bills  having,  at  the  is- 
suing of  the  commission,  more  than  fourteen  days  to 
run.  If  the  proof  had  been  tendered  before  the  sub- 
stituted bills  became  due,  the  right  to  prove  would  have 
depended  on  the  question,  whether  the  debt  were  then 
capable  of  valuation.  But  when  the  proof  was  tendered 
and  rejected,  these  bills  had  become  due,  and  had  been 
paid  by  Ewart  &  Co. ;  and  therefore  the  contingency, 
on  which  the  payment  of  the  debt  contracted  by  Henry 
Sudell  was  to  depend,  had  already  happened ;  conse- 
quently, the  debt,  which  was  contingent  at  the  date 
of  the  commission,  had  since  become  absolute ;  and  was 
therefore,  in  my  opinion,  provable  under  his  commis- 
sion. It  has  been  contended,  however,  that  notwith- 
standing there  might  be  a  debt  contracted,  yet  if  it  was 
incapable  of  valuation  at  the  date  of  the  commission,  it 
could  not  be  provable  after  the  happening  of  the  con- 
tingency. But  I  do  not  understand,  that  the  second 
part  of  the  56th  section  is  necessarily  confined  to  cases 
comprehended  within  the  first  branch  of  the  clause,  and 
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I  can  perceive  no  reason  why  the  second  part  should  1884. 
not  apply  to  cases,  where  the  contingency  happens  after  ETpwte 
the  issuing  of  the  commission/ although  the  debt,  from  ^'^^ 
the  nature  of  the  contingency,  might  have  been  inca- 
pable of  valuation  until  the  event  had  happened.  In 
Ex  parte  Thompson  (a)  I  am  reported  to  have  said,  that 
to  constitute  a  debt  payable  on  a  contingency  within 
the  56th  section,  it  must  be  a  debt  capable,  d,  priori,  of 
valuation.  If  such  an  observation  was  made  from  the 
bench,  it  must  have  fallen  from  one  of  my  learned 
colleagues, — certainly . not  from  me;  for  my  opinion 
has  always  been,  that  where  the  contingency,  on  which 
the  payment  of  a  debt  depends,  happens  before  the 
declaration  of  a  final  dividend,  and  before  the  bankrupt 
obtains  his  certificate,  the  creditor  may,  under  the  lat- 
ter part  of  the  56th  section,  come  in  and  prove  his  debt 
•under  the  commission,  although  at  the  date  of  the  com- 
mission the  debt  might  have  been  incapable  of  valua- 
tion. In  declaring  this  opinion,  I  believe  that  I  am  not 
contravening  any  decided  case  on  the  subject ;  and  it 
seems  to  me  in  unison  with  the  spirit  of  the  d6th  sec- 
tion, and  with  the  general  intent  of  the  legislature,  as 
manifested  tiiroughout  the  statute ;  which,  on  the  one 
hand,  gives  a  right  to  every  creditor,  to  whom  the  bank- 
rupt was  in  any  way  indebted,  to  share  in  the  assets  of 
his  estate, — and,  on  the  other  hand,  releases  the  bank- 
rupt from  all  description  of  liabilities,  where  the  amount 
of  the  debt  can  be  estimated  before  the  assets  are  dis- 
tributed. I  do  not  mean  to  say,  that  on  every  guaran- 
tee of  a  bankrupt  for  the  payment  of  bills  drawn  by  a 
third  party,  a  debt  must  necessarily  arise;  because,  if 
the  bills  were  runmng  at  the  time  of  tiie  bankruptcy  of 

(a)  Mont.  &  B.  228.    S.  C.  2  Dea.  &  Ch.  134,  where  thii  dicttm  doei 
not  appear  in  his  Honor's  judgment. 
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1834,       die  party. /e^teQpg  into  the  guarantee,  tbey  wpuld  not 

Ex^utM      conBtituJbe  a  4ebt  contracted  by  bim. 

JlXI^,  4«  ^  ^^  questipq,  to  wJiom  credit  was  giyen  by 
^fWiMlf^>^ ^  ^ .99rf  th\a  is  ei^ly  a  questjion.  pf 
^^>.;}^(t^#PB^?*^  <^'  ^  I9e,that4b(iy.lop|:ed.jto 
Hfffry  ^y^klh  as  .their  principal  debtor*  (t  does  oot 
fojlfir,  bepause  tbey  had  something  beyond  his  mere 
personal  security,  namely,  the  deposit  and  pledge  of 

PWP^t  qf  apy  l^aJapfjp,  if  J^f^.  p^^p^d^jrf  the  gopdji 
shpuU  be^i#ci6Qt  tg  covef.  their  advances.  Bnl»  it 
has ,  beef)  urgedf  that  as  *it  appears  from  the  books  of 
JEwart  &  Co,»  as  well  as  from  those  of  Lvne  and 
^Hf^i^i  Aaf.it^  af?p9flnts  o{  safes,  &?,  were  pend^red 
by^ZJwfirt  t^Qo^iffLymBu^  SyOell^  «wl^ft9t  tp  -J3i?3Wy 
Su^2^^^4b9t  circu wtanq^  f^rm^a^tis&ctory.  proof, 
that  Ewart  &  Co*  looked  p^  Lyne  and  Sudell  for  any 
eyent^al.  disfij^ipncy.  .  It  j^  certauily  a  circumstance 
worthy  g{  a^te9rt(|p,f  bpt  not  su^^i^nt  to  qutw^igh  % 
oth«5.^vvJ|^|l%M.iih.*hf,^  |n.thej%t  plficp,/i/;[WJ 

m^^^lM^A  0^rpugbou(  as  tb^  ^awgd.  ^ents.pf 
ffewy  iSutkttt  The  money  was  advanced  by  Swart  & 
Co.  fof  hi?  accommodation,  aqd  Z^eand  Sudell  no- 
where 9ppf ar  tP  J^AY^.f'^^f^^ypl^^^d  ^^^  personal 
'espcqwifeiSfy.i,,  Ip  tjie  .copr^pppmjeijce  bsfw^e^J^r^foi-t^ 
&  Gp^  w4uXj/»fi*nd.^?i4e/Z,,  thei.latjer, speak,  flf  .tjie 
adwKl^s^  #9  m^e  to  ^i^ry  Sudell,  through  them  ;  and 
the  fQrme^  speak  of  4;he  advances  to  Lyne  and  SudeU, 
on  bu4fCi!amL ..In the aeveral  notes^  also,  kom  Sewn/ 
Sudell^  ;Vfhiph  aecompapie^  ^ach  plfidge  of  thp  goods, 

* 

be  sp9fikS)0f  thq  monies  wbu^  Moart  %  Co.  should  ad- 
vance^  qv  pgn  to  Lyne  and  Sudell,  and  not  which  they 
should  Zenef  to  them.  If  the  latter  expression  had  been 
usedTIi  M^m  tWe  iifap]fedr^li«  the  mm/  ^^'"io 
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be  ^vanc^d  on  the  credi^t  of  Lyine  ia^d  §u4dli,  aod       I3S4. 
that  the  goods  were .  mer^ely  {>ledg^4  («  &  opQajt^^l      j^y^m 
security;  but  the  language  used  by  all  pavtiea  is  per-     ^^2^. 
fectly  consistent  with  the  view  taken  of  this  question 
by  the  Court  ppon  the  former  hearing.    4^nd  ^t  appears 
to  mej  that  the  manner  of  keeping  the  aciQouats>w9^ 
adapted  by  the  parties,  fof  tiaj^.fi^pgsi^  oC)c^eping;thi(80 
transactions  distinct  ftpm.  tbeir.  aefpral  lOther  dealings 
with  Penry  SudeU.     I  ^m  of  opinion»  thefe^re,  that 
the  decision  of  the  Cpurt  ^^n  the  former  hearing  was 
correct^  ^d  tha|;  this  petUion  m^st  be  dismissed  with 

costs.  ,       -     I .    .    I  •.        '  ,t    * 

Sir  J.  Cross. — I  cannot  help  expressii^g  my  rf  gret^ 
that  there  is  no  fixed  rule  of  this  Court,  limiting  the 
period  within  which  a  party  should  apply  for  a  rehear- 
ing. In  the  present  case,  more  than  a  year  has  elapsed 
since  the  former  judgipent  pf  this  Court  ](7as  pr9nounced: 
and  to  allow  a  re«h^arpg  after  so  long  a  period  of  time^ 
is  wholly  contrary  to  the.  practice  pursued  in  thje  Courts 
of  LaW|  where  a  new  trial  must  be  moved  for  wijthin  the 
first  four  days  of  the  next  term  after  verdict.  In  coii- 
sidering  this  case,  I  shall  first  advert  to  the  question  as 
to  the  right  of  proof  for  the  7000/.,  which  is  entirely  a 
question,  of  fact.  Qn  the  former  hearing,  the  Court  de- 
cided that  the  proof  ought  to  be  admitted;  and  I  think, 
that  the  petitioners  have  now  shown  nothing  to  disturb 
the  opinion,  which  the  Court  expressed'  oh  the  former 

.',1  .  I>       •  .  ■■  ..  •«  «       .  \|      J  4»l       •.«. 

occasion.  •  ,       , 

With  reg^d  to  the  guaranteerr-jny  judgment,  yrhen 
this  <;ase  was  last  before  us,  was  fopnded  upon  the 
wording  of  the  particular  instrument  that  passed  firom 
if.  SudeU  to  JEwart  Sc  Co.,  as  well  as  on  the  ground  that 
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1SS4.  he  was  dealing  with  them  as  principaly — and  not  on  any 
Ezpvte  question  relating  to  contingent  debts;  for  it  appeared 
ud  othcn.  ^  ™^>  ^^^  ^^  words  of  the  document  in  question, 
**  that  payment  of  these  drafts  is  to  be  provided  for 
either  hy  myself ^  or  Messrs.  Lyne  and  SudeUy^'  implied 
it  to  be  an  original  undertaking  from  Henry  Sudell  to 
Ewart  &  Co.,  as  a  principal,  and  not  in  the  character 
of  a  surety  for  die  debt  of  another.  But  I  must  say, 
it  has  always  struck  me  as  a  question  of  extreme 
nicety,  whether  any  guarantee  came  within  the  56th 
section  of  the  Bankrupt  Act ;  and  if  the  document, 
which  has  been  so  often  referred  to,  was  a  mere  gua- 
rantee from  the  bankrupt  for  the  debt  of  a  third  per- 
son, I  am  not  prepared  to  say  what  my  decision  would 
be.  But  I  do  not  think,  that  that  is  the  essential  point 
we  have  to  consider  in  this  case ;  for  we  ought  to  look 
to  all  the  circumstances,  under  which  this  security  was 
given.  JEkoart  &  Co.  were  the  brokers  of  Henry  iSie- 
dell  at  Liverpool,  and  Lyne  and  Sudell  were  his  general 
agents  there.  Henry  Stidell^  wishing  to  obtain  the 
name  of  Ewart  &  Co.  to  his  bills,  applied  to  them  to 
accept  bills  drawn  by  Lyne  and  Sudell;  and  to  induce 
them  to  do  so,  gave  to  Ewart  &  Co.  the  undertaking, 
which  has  been  termed  a  guarantee;  the  meaning  of 
which,  in  my  opinion,  was  this: — ''  If  you  will  accept 
bills  drawn  by  my  agents  upon  you,  to  a  certain 
amount,  I  engage  that  either  they  or  I  will  provide  for 
taking  up  the  bills  fourteen  days  before  they  become 
due;" — or,  in  other  words,  "  if  you  will  accept  my 
agent's  drafts,  which  for  divers  reasons  I  do  not  like  to 
accept  myself,  I  will  take  care  to  provide  funds  for 
their  due  payment.^'  The  term  ''  guarantee,"  made 
use  of  in  the  letter  addressed  by  Henry  Sudell  to 


Simpson 
and  othem. 
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Ewart  8c  Co.  was  certainly  not  the  most  appropriate  one ;  1 834, 
but  the  real  meaning  of  it,  I  thinks  cannot  be  mistaken,  ^Tparte 
when  we  advert  to  the  relation  of  the  respective  parties. 
My  opinion  is,  that  Henry  Sudell  intended  to  deal  with 
Ewart  &  Co.  as  a  principal,  and  that  he  meant  to  be 
considered  as  if  he  had  indorsed  the  bills  drawn  on 
them  by  his  agents  Zyne  and  SudelL  I  therefore  think, 
that  there  is  no  foundation  for  this  petition  for  re-* 
hearing. 

.  Sir  6.  Rose. — The  consideration  I  have  for  the 
opinion  of  the  gentlemen,  who  have  brought  this  matter  a 
second  time  before  the  Court,  alone  induces  me  to  think 
it  necessary  to  offer  any  remarks  on  the  present  oc^a* 
sion ;  for  the  obvious  conclusion  from  all  the  facts  of 
the  case  appears  to  me,  to  be  no  other  than,  what  my 
learned  eoUeagues  have  drawn.  I  now  repeat,  as  I  said 
on  the  former  hearing  of  this  case  (a),  that  where  a  gua- 
rantee is  forfeited  before  the  bankruptcy  of  the  guaran* 
teeing  party,  the  debt  becomes  absolute  against  him, 
and  the  practice  has  always  been  to  admit  it  to  be  proved 
under  his  commission.  It  may  be  laid  down  indeed  as  a 
general  rule,  that  so  far  as  guarantees  are  concerned,  a 
debt  provable,  and  a  petitioning  creditor's  debt,  are  con* 
vertible  terms ;  for  in  the  case  referred  to  of  Ex  parte 
Stead  {b)f  it  is  clear,  that  (as  Lord  Eldon  refused  to 
supersede  the  commission)  he  thought  the  guarantee  in 
that  case  was  a  good  petitioning  creditor's  debt.  The 
meaning  of  the  word  '^  guarantee"  is  to  be  ascertained 
from  the  nature  of  the  instrument  in  which  it  is  used» 
as  well  as  from  the  nature  of  the  transaction  between 
the  parties ;  and  the  conclusion  does  not  necessarily 

(a)  Ex  parte  Myers,  2  D.  &  C.  251.  (6)  1  G.  &  J.  301. 

VOL.  III.  3  I 
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1S34.  fidow,  tbal  the  party  nsbg  the  term  k  nnel J  a  MBCtf 
b  pnto  '^'^  qoertiop  here  tberefine  is,  not  naply  on  a  gm- 
nntee,  tochnieaDj  so  caDedL  Thave  aie  two  vajs  of 
lookiiig  at  it;  first,  as  an  midertaking  Cnm  Hemry 
£bdd7  to  re|wy  to  JSma^  &  Co.  adfanees  made  bj  Acm 
to  a  spedfied  and  fixied  aBMMmL  la  not  that  a  oootract 
ofddbt?  The  mode  of  pajnaent  is,  no  doubt,  a  ciream* 
stance  to  be  noticed ;  bat  that  no  further  afEscts  the 
contract,  than  showing  how  the  debt  was  to  he  paid. 
But  put  it  the  other  way.  Let  it  be  assumed,  that 
tfab  document  was  not  a  direct  undertaking  from  Henry 
SmdeUf  as  a  prindpal, — but  merely  a  guarantee  for  the 
debt  of  another.  If  viewed  in  tliis  light,  even,  there 
appears  to  have  been  an  absolute  debt  accruing  before 
the  bankruptey  from  Henry  Smddl  to  Ewart  &  Co. ;  for 
if  we  look  into  all  the  drcumstances  of  the  case,  we  find 
that  the  contingency  which  had  previously  happened,  in 
the  insolvency  of  Lyne  and  SudeU,  showed  very  plainly 
that  they  were  wholly  unable  to  provide  for  the  pay* 
ment  of  the  drafts  accepted  by  Ewirt  &  Co.  If  tho 
contingency,  however,  had  happened  after  the  bank* 
ruptcy,  and  any  doubt  should  arise  whether  it  would 
then  constitute  a  provable  debt,  we  are  not  to  &rget, 
that  the  lS5th  section  of  the  bankrupt  statute  declares 
expressly  that  the  act  shall  be  construed  beneflcially 
for  creditors,  and  therefore  would,  on  this  occasion, 
give  the  creditor  the  benefit  of  such  doubt.  The  leading 
intent  of  the  statute  is,  first,  to  distribute  the  bankrupt's 
assets  legally  amongst  hb  creditors, — and  then  to  release 
the  bankrupt  from  all  debts  and  demands,  which  the 
depriving  him  of  his  property  has  prevented  him  firom 
discharging.  The  ISlst  section  relating  to  the  certi- 
ficate declares,  that  every  bankrupt,  who  shall  have 
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duly  surrendered  and  conformed  himself,  shall  be  dis-  IB$4, 
charged,  not  only  from  all  debts  due  by  him  when  he  Cx  ptns 
became  bankrupt,  but  alsoyrom  all  claims  and  demands  ^j^^Smu. 
made  provable  under  the  commission.  This  plainly  shows, 
that  many  liabilities,  which  are  not  strictly  debts,  and 
fo?  which  an  action  of  debt  would  not  lie  at  the  tipie  of 
t^e  baplcruptcy,  were  nevertheless  intended  to  be 
provable  Dpder  a  commission.  For  every  one  knpwsi 
tliat  an  engagement  ^  do  a  certain  act,  though  by  the 
non-performance  of  it  a  p^rty  might  sustain  pecuniary 
damage, — as,  for  instance,  a  covenant  to  replape  stock, — 
would  not  be  the  subject  of  an  action  o(  debt;  the  oply 
remedy  being  by  an  action  for  damages;  yet|  if  the 
breach  of  the  engagement  took  place  before  the  bank- 
ruptcy of  the  party  who  was  bound  to  make  the  transfer, 
and  the  amount  of  the  damages  could  be  asceT^ned  by 
thp  Commissioners,  the  demand  would  then  b^  prov- 
able (a)  •  It  is  npt  necessary,  however,  on  this  occasiont 
to  express  any  general  opinion  on  the  question,  whether 
all  guarantees  are  provable  under  the  56th  section  |  for 
my  judgment  is  founded  upon  the  construction  of  th^ 
particular  instrument  in  this  case,  which  is  more  the  un« 
dertaking  of  a  principal,  than  the  guarantee  of  a  surety. 

Petition  dismissed  with  costs. 

(a)  Aiul  see  1  Deac.  B.  L.  283. 
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1834. 

Ex  parte  Edward  Lowe  Sidebotham^  and  George 
Beech,  and  John  Allcock. — In  the  matter  of  Wil- 

CrayUIuHHall,        ^^^^  BaRRINGTON. 
July  14. 

Upon  a  sale  of    THIS  was  the  petition  of  the  assignee  of  the  bank- 

the  bankrupt's  '  ° 

mortgaged  pro-    Tunt,  and  of  the  two  executors  of  a  mortgagee  for  a 

perty*  made  nn- 

der  the  general    term  of  years  granted  by  the  bankrupt,  praying  for  the 

order,  the  Court  n  t*  #•  i        i_  i_  /* 

of  Review  has    specific  performance  of  a  contract  by  the  purchaser  of 
enforce  a  ipeci.  the  mortgaged  property,  under  the  following  circum- 

fie  performance 

of  the  contract  Stances  : — 

cLsCT.^'""  The  bankrupt,  being  seised  in  fee  of  a  piece  of  land  on 

wh^  'i^^Su  *  Sandbach  Heath  in  the  county  of  Chester,  by  indenture 

knowledwof  j^^^j  ^j^^  3J  February  1825  demised  this  property  to 

certam  objec-  -^  i      r      j 

tionstothe        Samuel  Beech  for  1000  years,  by  way  of  mortgage,  for 
lease  of  the  pro-  securing  the  sum  of  400/.,  and  interest  at  4Z.  lOs.  per 

perty  to  a  third 

penon,  was  held  cent.     Samuel  BeecA^  the  mortgagee,  died  on  the  18th 

to  have  waived 

the  objections     December  1838,  leaving  the  two  petitioners,  George 

Beech  and  John  Allcock^  his  executors. 

On  the  23d  February  1833,  a  fiat  issued  against 
William  Banington.  The  usual  account  was  taken 
by  the  Commissioners  of  the  mortgage  debt  and  in- 
terest, under  the  general  order;  when  it  was  founds  that 
4dOZ.  was  due  from  the  bankrupt  for  principal  and  in- 
terest up  to  the  date  of  the  fiat ;  and  the  Commis- 
sioners made  the  usual  order  for  the  sale  of  the  pro- 
perty. In  pursuance  of  this  order,  the  property  was 
put  up  to  sale  by  auction  on  the  5th  June  1833,  when 
WiUiam  Barrington,  the  bankrupt's  son,  attended  the 
sale,  and  became  the  purchaser  at  the  sum  of  370/.»  and 
gave  his  promissory  note  for  37/.,  the  amount  of  the 
deposit.  On  the  6th  of  June  an  abstract  of  the  title 
was  delivered  to  the  attorney  of  William  BarringtaH, 
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who  shortly  afterwards  executed  a  lease  of  the  pro-        1834. 
perty  to  one  Ralph  Ardeuj  who  was  in  the  occupation       ex  parte 
of  it  previous  to  the  bankruptcy,  and  continued  so  at     ind'oSem. 
the  time  of  presenting  this  petition.    The  promissory 
note  was  never  paid  by  William  Barrington,  nor  any 
part  of  the  purchase  money ;  and  on  the  5th  October 
last  the  petitioners  caUed  upon  him  to  fulfil  his  con- 
tract, and  ofiered  to  execute  a  proper  conveyance  to 
him,  on  payment  of  the  purchase  money. 

The  petition  prayed,  that  William  Barrington 
might  be  ordered  to  pay  the  370/.  with  interest  at  4/. 
per  cent,  from  the  1st  October  1833,  into  the  Bank  of* 
England,  in  the  name  of  the  accountant-general ;  and 
that  the  same  might  be  applied  in  paying  the  costs  of 
the  sale,  and  afterwards  in  satisfaction,  as  far  as  it  would 
extend,  of  what  was  due  to  Beech  and  Allcock  in  respect 
of  the  mortgage ;  and  that  William  Barrington  might 
be  ordered  to  pay  the  costs  of  this  application. 

The  objection  on  the  part  of  the  respondent  to  com- 
plete the  purchase  was,  that  the  bankrupt  in  the  year 
18S9  had  taken  the  benefit  of  the  Insolvent  Debtors'  Act, 
and  that  the  petitioning  creditor's  debt  under  the  present 
fiat  had  been  then  included  in  his  schedule.  It  was  con- 
tended;  therefore,  that  the  fiat  was  invalid ;  and  that 
the  bankrupt's  assignee  could  not  make  a  good  title  to 
the  purchaser,  as  all  the  property  of  the  bankrupt 
(which  comprised  the  equity  of  redemption  of  the 
estate  in  question)  was  by  law  vested  in  the  provisional 
assignee  of  the  Insolvent  Court,  and  the  assignee  under 
the  bankruptcy  could  have  no  control  whatever  over  it. 

Mr.  SwanstoUy  Mr.  Teed,  and  Mr.  Russell,  appeared 
in  support  of  the  petition.     If  there  was  any  doubt, 
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I9$4k  wiieAcr  dm  Conrt  wpuid  not,  ki  m  erne  rflMJUiiiili  j, 
8c §mm  lui^  jnrifdictioB  to  oon^d  the  specie  ynTmtmmww 
ef  a  coBtnwti  it  bu  iiiH|iiestioiMlify  thai  jgriwiirtin^ 
where  en  agreetneitf  to  pmcbese  has  been  wmie  at  a 
■ele,  under  an  order  of  the  Covit.  The  waie  here  took 
plaec^  b  fNirsaanee  of  an  order  of  the  CmuMflhwM  i  s 
wlueh  in  effi^et  matt  be  eensidered  as  an  order  of  thk 
Conrt^  it  bebg  founded  on  Ae  general  otdfr  (a).  In 
Ex  parte  Cromld{b)f  the  porchaser  of  the  bsok- 
mpt's  nM»rCgaged  property  at  a  asle  befine  the  Com- 
missionen^  under  the  general  order>  was^  npon  a 
l^etition  in  bankn^tcy,  ordered  to  comfdete  Im  pitf^ 
chase.  Of  the  jurisdietion  of  ttus  ConH^  thereibt^  lb 
tompei  specific  performance,  there  oan  be  no  doobt. 

With  respect  to  the  want  of  tide^ — as  die  pufobaser 
took  possemoto  of  this  prc^ierty  by  grantaig  a  leaae  of 
it  to  a  ditrd  paitjr,  with  full  knowledge  of  Ae  title  as  it 
stood,  that  olyection,  diough  otherwise  well  fbnnded)  was 
waired  in  the  present  instance  |  Bttmell  r%  Brown,  {c\ 
Marg.  cf  Antpaek  t.  Noel  (tf)^  Pleeiwdad  t«  Green  (e), 
and  Fltufyer  v.  Cocker  (/).  Wfaerd  indeed  pbssetaiiMi 
is  taken>  im.  condition  that  a  title  is  nade  out  at  a  fiitare 
dajr^  it  is  admitted  that  such  a  possesmondoes  ndt  amount 
to  a  wairer.  But  here  the  defect  t)f  tttk^  if  any^  ImbI 
hate  been  known  at  the  very  momeht  of  the  sak^ — ^ 
at  all  erentSi  on  the  fi^wing  day>  when  the  abstract  t>f 
the  title  was  delivered  to  the  purehaser's  attomey ;  and 
Ibe  granting  a  lease  of  the  property  to  another  person) 
is  a  iar  less  equivodil  act  to  show  tlie  adoption  of  (he 
purchase^  thaii  merely  taking  corporal  possetoion  ^ 


(a)  Seo  Ex  parte  Partington,  1  B.  &  B.  209 ;  Et  parte  GrHn,  1  Atk.  202. 
(6)  1  G.  &  J.  231.  <c)  IJ.  &  W.  168. 

(d)  1  tead.  310.  (e)  15  Ves.  594. 

X/)l2Vw.27. 
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the  property.  Where  a  <ale  is  made  under  an  order  of 
a  Court,  a  much  lew  interference  of  the  purchaser  with 
the  property  sold  will  bind  him  to  an  acceptance  of 
the  title»  than  where  the  purchase  is  in  pais;  aS|  for 
instancei  the  payment  of  the  purchase  money  into 
Court. 


1SS4. 
fiKptrit 

SiDiaOTBAII 

■ad 


Mr*  MantagUf  Mr*  BethtU,  and  Mr.  Rogen^  far  die 
respondent  The  only  case  adduced,  in  favour  of  the 
jorisdictioa  of  thb  Oxirt  to  compel  the  specific  per- 
fennanoe  of  a  oontimot,  is  that  of  £«  p«rle  CMUHfl)  \ 
and  of  diat  it  is  to  be  observed,  diat  it  was  decided 
ex  iMirte(i),  and  therefore  a  very  questionable  au- 
thority* I1iei«  are  serious  objections  to  such  an  ex* 
tension  of  die  powers  of  this  Court,  which  was  esta- 
blished solely  for  the  purpose  of  deciding  on  questions 
in  bankruptcy,  of  which  the  present  case,  except  in 
name,  is  wholly  independent*  On  a  question  of  specific 
performance,  many  complicated  pcMnts  of  tide  may  arbe; 
to  determine  which  this  Court  has  not,  like  die  Courts 
of  Cbaooery  and  Exchequer,  die  machinery  of  Masteni 
to  assist  it  in  its  judgment*  For,  whatever  may  be  the 
abilities  ol*  the  Registram  of  the  Court  in  matters  ef 
bankruptcy,  the  legidatnre  never  intended  to  invest 
tlmse  oikers  with  die  funetions  of  a  Master  in  Chancery, 
in  deciding  and  teporting  on  natters  of  title  to  nsal  {xo- 
perty*  These  uiattem  asnst  therefore  be  mvesdgated  by 
dm  Court  itself;  vAich  would  m  that  case  be  occupied 
for  an  indefinito  leiigth  ef  time  in  discussing  qnestimis 
havfaig  no  rehrtson  to  bankruptoy  law,    A  waiver  of  an 

(a)  Supra, 

(6)  In  Ex  fMrte  tueai,  te  Oldham ,  3  Bea.  &  Chit  157,  Sir  G.  Rote  seeing 
to  doubt  the  authoriiy  of  the  case  of  Es  parte  GouUt. 
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1854.        objection  to  a  perfect  title  has,  no  doubt,  often  been 
ETparie     pre»unied  from  circumstances ;  but  never  has  the  Court 
^•nd^en**    8^°®  ^®  length  of  saying,  that  an  objection,  which 
would  deprive  the  purchaser  of  even  the  shadow  of  a 
title,  was  waived  by  the  slightest  act  on  his  part  showing 
a  willingness  to  complete  the  purchase.    If  the  pur- 
chaser in  this  case  be  declared  to  have  waived  a  sub- 
stantial objection  to  the  title,  and  he  is  ordered  to  pay 
hb  purchase  money  to-day,  to-morrow  may  deprive  him 
wholly  of  the  subject  of  his  purchase.  For  the  objection 
here  is,  that  the  equity  of  redemption  of  the  bankrupt 
in  this  property  is  vested  in  the  assignee  of  the  Insolvent 
Court,  over  whom  this  Court  has  no  jurisdiction.     The 
7  Geo.  4.  c.  57.  s.  13.  (a),  after  declaring  that  filing  a 
petition  in  the  Insolvent  Court  shall  be  deemed  an  act 
of  bankruptcy,  and  that  any  commission  thereon,  issued 
within  two  calendar  months,  shall  avoid  the  conveyance 
made  to  the  insolvent's  assignee,  goes  on  to  provide, 
that  the  filing  of  such  petition  shall  not  be  deemed  an 
act  of  bankruptcy,  unless  the  party  be  declared  a  bank- 
rupt within  two  such  calendar  months   as  aforesud, 
*'but  that  every  such  conveyance  and  assignment  shall  be 
good  and  valid,  notwithstanding  any  commission  of  bank- 
rupt under  which  such  person  shall  be  declared  bank- 
rupt after  the  time  so  advertised  as  aforesaid,  and  after 
the  expiration  of  such  two  calendar  months  as  aforesaid.'' 
Now,  as  the  adjudication  of  bankruptcy  in  this  case  was 
not  within  two  calendar  months  aft;er  the  filing  of  the 
petition  in  the  Insolvent  Court,  the  assignee  of  that 
Court,  and  not  the  bankrupt's  assignee,  is  lawfuUy 
entitled  to  this  property;  and  therefore  any  conveyance 
by  the  bankrupt's  assignee  to  the  purchaser  would  be 
a  perfect  nullity. 

(a)  This  act  ucoDtioued  by  the  U  Geo.  4. and  1  WUL  4.  c.3d. 
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But,  with  respect  to  the  alleged  waiver  of  the  objec-  16S4. 
tion  to  the  title,  we  say,  that  the  acts  done  here  by  the  ETparie 
purchaser  do  not  amount  to  such  waiver.  If  he  entered  ^|^^^" 
upon  the  property  at  all>  he  entered  as  mortgagee,  and 
not  as  the  purchaser  of  the  equity  of  redemption ;  for 
he  could  not  purchase  what  the  assignee  had  no  power 
to  sell.  In  JBumeU  v.  Brownifl)  the  circumstances  were 
much  stronger  than  in  the  present  case;  for  there  a 
considerable  portion  of  the  purchase  money  had  been 
paid,  and  indulgence  granted  as  to  the  remainder,  and 
the  conveyance  was  drawn,  and  possession  was  deli- 
berately taken  after  the  deUvery  of  the  abstract,  on 
which  the  objections  to  the  title  were  apparent  Here, 
the  taking  possession,  if  it  can  be  called  such,  occurred 
before  the  abstract  was  received.  The  intended  lessee 
of  the  purchaser  was  in  possession  of  the  property,  under 
the  bankrupt,  long  previous  to  the  bankruptcy.  On 
reference  to  the  lease,  also,  it  appears  that  it  was  only 
to  take  effect,  if  a  good  title  were  made  to  the  purchaser. 
But,  as  an  assignment  under  the  Insolvent  Act  precludes 
the  possibility  of  this  being  done,  the  lease  becomes  a 
perfect  nullity.  Suppose  an  agreement  between  A, 
and  J3.,  that  if  A.  was  declared  the  purchaser  of  certain 
property  about  to  be  sold  by  C,  he  would  grant  a  lease 
to  J3.,  can  this  be  construed  into  a  contract  of  purchase 
between  A,  and  C.  ?  Such  a  proposition  is  too  mon- 
strous to  be  entertained  for  one  moment.  Had  the 
intended  lessee  here  been  out  of  possession  when  the 
lease  was  granted,  the  case  might  have  been  different; 
But,  taking  the  facts  as  they  stand,  the  lease  was  a  mere 
escrow,  and  no  privity  of  contract  can  be  deduced  from 
it,  or  even  any  equity,  as  between  the  bankrupt's  as- 

(a)  1  J.  &  W.  168. 
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lM4i  signtv  Mid  the  mpoadeaU  In  DeverM  t.  L^d 
sxaaHi  BoUm  («)  it  wss  hdd.  diat  eftn  an  approbfttkm  of  tide 
•»-^-  b,  the  p«n^a..r'.  co«n..Uf  p<-».t.«a,  8in».  w» 
not  a  waiver  of  anjr  talid  objectiona  to  it.  In  ae««nl 
other  oasosi  aIiO|--Hnore  eepedally  in  that  of  Burromm  ▼* 
OsMty  <i)»  where  the  judgment  of  the  Maater  of  the 
BMb  a{ipliea  fory  fotdbly  to  the  praeaot  CBae»— it  Jiaa 
been  held,  that  objections  ton  title  were  not  waived  bjr 
tainng  posnasion^  or  even  by  ike  essraae  of  acta  of 
ownership  <e)« 

Another  insnnnouQtable  ofafoction  to  this  petitkn 
iS|  that  if  the  Court  sho«dd  award  a  apodAe  pet^ 
ftmanoe  of  tlie  oontraet»  it  nnut,  in  order  to  effito- 
taate  Its  otdef)  direct  the  ptOTiaioaal  assiguos  of  the 
IneolVMt  Oonrt  (who  has  clearly  the  legal  title  to  thb 
pi^peitiy)  to  join  in  the  oonveyanoe.  But,  as  the  Coort 
has  no  jnriediotion  over  hhn,  his  refiual  to  obey  the 
emler  will  lender  it  mtgatory  ^  for  the  Court  will  hafe 
no  power  to  enforoe  his  obedieooe* 

Mr.  Swanston^  in  reptyi  was  stopped  by  the  Court. 

ErskinE}  C4  J.— Many  objectitolis  hav«  beentaised 
by  the  counsel  for  the  respondent,  to  diis  Cooft  enter^ 
taining  jurisdiction  in  tbe  present  ca'se^  by  reason  otiSbet 
alleged  difficulty  tbat  might  aiise  in  enFofclng  our  brdef 
against  some  otber  party  to  be  affected  by  it,  and  <M 
tvant  of  proper  officers  to  investigate  questions  of  tide. 
There  is  no  ground,  bowever,  for  such  objections  on 
tbe  present  occasion;  and  when  any  ease  hereafter 
may  arise  which  involves  SQch  diffienMes,  !t  isiH  be 
then  time  enough  for  ns  to  consider,  whedier  we  tviB 

(a)  18  Ves.  505.  (b)  3  Swanat  159. 

(c)  See  Chit.  £q.  Index,  tit,  VeadQt  and  Pttrchaseri  v.  vi«  yli. 
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take  the  burthen  of  deciding  ttie  eate  on  ouimIvoti  or       ISdiv 
send  it  to  anothei^  ttibunel  where  greater  fadlitiee  may 


exist.     With   respect  td  the  alleged  inconvenient^     MriSnt*.^ 

arising  from  a  want  of  c^ieerB  of  the  Court  to  inquire 

into  questions  of  titiO)  that  inconvenience  doee  not  arise 

in  this  case^  because  we  thinks  that  tho  title  has  bisen 

alreadj  accepted.     It  niight  have  be^n  odnteadedi 

with  some  shoW  of  reason^  that  if  the  sate  of  this  pro^ 

perQr  had  taken  place  merriy  by  dinectiona  of  the  a»- 

sigilee,  the  Court  would  then  have  had  no  Jurisdictiim 

oveir  the  pulrdHMser ;  but»  as  the  property  was  sold  uild«r 

the  general  order  in  balikniptoyi  it  is  in  eflfeet  uqder  all 

order  of  this  Courts  and  tiberefore  the  purchaseir  t* 

dearly  brought  within  die  jurisdiction^    This  is  Ihs 

distin^on  that  has  always  been  draWUi  and  Is  amply 

supl^rted  by  the  cne  of  Ex  parte  Oin<M(ti)«    But  th« 

mam  question  in  this  case  iS)  has  the  respondent  #aived 

the  olyectioils  to  the  title?    Fbr  if  he  has  not,  it  feiwt 

be  admitted  that  they  would  be  tonaMew    It  Mighty 

indeed)  be  difficult  to  prove  that  the  title  was  eiaewhe^B 

than  In  the  assignees  under  the  bankruptcy  f  but  dm 

validity  of  the  fiat  is  v^ry  questionable)  and  the  equity 

of  redemption  seems  to  be  unquestionably  in  the  pro- 

visionid  assignee  of  the  Insolvent  Courtv    If  it  ti)ould  be 

reammaUy  said,  that  nothing  iiut  a  shadow  has  been 

boi^t  by  the  respondent,  then  indeed  a  very  soiiufs 

question  m^jht  be  raised^  whether,  notwithstanding  the 

waiver,  we  oUght  to  order  a  specific  perfotHaance  of  Chti 

contract*    But  it  is  dear,  Uiat  some  estate  or  property 

has  been  sold ;  and  the  question  is»  how  much  \  for  it 

must  be  remembered^  that  this  is  a  sale,  not  by  the 

assignees  abne,  but  conjdntly  with  the  inoitg«gt«i 

(a)  lO.^J.23h 
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1 834.  whose  title  admits  of  no  dispute.  The  question  of  waiver, 
£x  parte  however,  is  not  one  of  law,  bu't  of  &ct,  depending  on 
^aSl^othenT  ^^^  special  circumstances  of  the  case.  The  mere  taking 
possession  of  the  property  sold,  undoubtedly,  cannot  of 
itself  be  construed  as  a  waiver  of  objections  to  the  title, 
but  operates  only  as  evidence  of  an  intention  to  waive 
them.     Looking,  however,  at  all  the  facts  of  this  case, 

it  is  impossible  to  doubt,  that  when  Barrington  the 

« 

younger  executed  the  lease  to  Mr.  Arden,  he  did  so, 
meaning  to  adopt  the  contract,  and  waive  the  objections 
to  the  title ;  all  of  which  he  must  have  well  known  from 
the  very  commencement  of  the  transaction.  It  is  said, 
that  the  purchaser  never  took  possession  of  the  premises ; 
but  is  not  the  possession  of  the  tenant  the  possession  of 
the  landlord  ?  I  cannot  help  suspecting,  that  the  ob- 
jections insisted  upon  have  not  been  taken  bond  fide ; 
but  that  they  arise  from  circumstances  studiously  con- 
cealed from  our  view,  which  have  rendered  the  purchaser 
anxious  to  get  rid  of  the  contract  altogether.  I  am 
of  opinion,  under  all  the  circumstances,  that  the  pur- 
chaser has  waived  the  objections  to  the  tide,  and  that 
the  prayer  of  this  petition  must  be  granted. 

Sir  John  CROSSi-^I  entertain  no  doubt,  as  to  our 
having  jurisdiction  in  the  present  case,  this  Court  hav- 
ing been  invested  with  the  powers  both  of  a  court  of  law, 
and  of  equity,  in  all  matters  relating  to  bankruptcy.  In 
the  case  of  Ex  parte  Bradley  (a).  Lord  Eldon  says,  '^  I 
am  convinced,  that  it  was  the  intention  of  the  legisla- 
ture, in  giving  jurisdiction  to  the  Chancellor  in  bank- 
ruptcy, to  give  him  power  to  use  in  bankruptcy  the 
authority  used  in  cases  in  Chancery,  where  no  specific 

(a)  1  Rose,  305. 
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authority  is  ^ven  by  the  statutes.  In  this  Lord  Hard*  18S4. 
toicke  supports  me."  It  has  always  appeared  to  me,  Ex  porta 
that  an  objection  to  the  jurisdiction  comes  with  a  very  ^[^d  c^bmT 
bad  grace  from  a  party,  after  he  has  suffered  the  case 
to  be  argued  on  the  merits,  and  has  taken  the  chance  of 
a  decision  in  his  favour.  He  then,  in  my  opinion,  sub- 
mits to  the  jurisdiction,  and  it  ceases  to  be  competent  for 
him  to  dispute  it.  Upon  the  merits  of  this  case,  I  per- 
fectly coincide  in  the  opinion  expressed  by  his  Honor 
the  Chief  Judge.  The  purchase  w^  made  byason  of  the 
bankrupt,  acting  under  the  advice  of  a  soHcitor  knowing 
of  the  insolvency.  The  objection  was  well  known  by 
the  party,  before  he  became  a  purchaser ;  and  he  also 
knew  that  no  one  then  had  claimed,  nor  has  any  one 
claimed  since,  any  outstanding  title.  It  seems  to  me, 
that  the  objection  is  now  set  up,  merely  to  slander  the 
title  he  has  purchased,  and  to  enable  him  to  keep  posr 
session,  without  paying  for  his  purchase.  If  he  assumes 
a  right  to  lease,  he  must  have  assumed  that  he  had  a 
title.  It  has  been  alleged,  however,  that  it  was  pro- 
vided in  the  lease  that  it  should  only  be  good,  if  the 
title  was  perfected;  but  the  lease  has  not  been  pro- 
duced, and  therefore  it  is  not  in  evidence  that  there  . 
was  any  such  clause  contained  in  it;  though  if  there 
was,  the  proposition  would  be  still  the  same,  that  the 
purchaser  could  grant  no  lease,  if  he  had  no  tide. 

Sir  G.  Rose. — It  is  quite  clear  to  me,  that  the  Court 
has  in  this  case  jurisdiction  to  compel  the  purchaser  to 
complete  his  purchase, — the  property  having  been  put 
up  to  sale  under  the  general  order,  which  is  quite  suffi- 
cient to  give  this  Court  jurisdiction,  so  as  to  enforce  its 
order  by  attachment.   But  I  cannot  admit,  that  jurisdic- 
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1 834.  tlen  would  be  oon&rred  by  Ibo  mere  dMnmivtan^  of  Ihe 
^  '^  vendors  being  iM8ignee8,-»ef  the  properly  being  that 
■'^••TiiAif  qf  the  benknipt,-*-of  the  parties  filing  aAdayili,— or  of 
the  question  he?ing  been  argued  en  the  merits.  If  the 
objeotbns  to  the  title  had  not  been  waived^  and  it  was 
ntoeasary  to  oonsider  them  upon  the  present  oecasion, 
this  Court  would  refer  the  question  of  title,  either  to 
one  of  its  own  officersi  or  to  one  of  its  judges.  And 
tbfm  would  be  no  difficulty  o^auoned  by  the  wiint  of 
proper  machinery  i  ai  ha«  been  suggested ;  for  the  Re^s- 
trars  of  the  Court,  being  barristers  of  experience,  are 
perfectly  competent  to  the  teak.  This  Court  must  deal 
with  such  machinery  Ai  it  has.  The  Registrars  iireessen» 
tin}  appcndnges  to  us«  in  the  same  miuiner  as  the  Masters 
sixe  to  the  Court  of  Cb Anoery*  Although  the  mere  takmg 
possession  does  not  in  M  oases  amount  to  evidence  of  a 
waivor  of  ol^ection  to  the  title,  yet  the  only  inferenee  I 
CAU  draw  in  this  oase«  from  the  granting  of  the  lease  by  the 
piircbaser,  isi  that  he  bad  the  ftilfilment  of  his  contract 
in  view  at  the  time  be  executed  the  lease,  and  that  he 
intended  to  waive  all  objections  to  tha  title. 

The  OaP|£a  made  was,  that  tba  oontraot  ought  to 
be  pcrfonn^di  the  purchaser  having  waived  the 
objections  and  accepted  the  title  of  tha  pe^tionr 
9r«;  that  the  purcbaaer  should  pay  the  370Ai 
with  interest  at  4  per  cent  from  the  9th  Novem- 

ber  }S33|  into  Court  within  a  montbi  and  that 
the  same  should  he  laid  out  in  proper  securitiea  i 
that  a  conveyance  should  be  settled  by  Mr, 
Oregg^  the  Deputy  RegistraPi  to  be  e^WUted 
by  the  petitioners,  and  all  other  proper  parties; 
and  that  the  estate  should  be  delivered  up  to 
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the  purehaaer*  with  liberty  to  the  vendore  to  1S34. 

apply  to  the  Court  when  die  conveyance  should  £,  parte 

be  executed;  and  that  the  respondent  should  ^aod'othert! 
pay  the  costs  of  the  present  application. 


Ex  parte  John  Hutchinson, — ^In  the  matter  of  Elix, 

FaSEMAN.  WmtminUer, 

Nov.  12. 

1  HIS  was  a  petition  of  one  of  the  assignees,  praying  where  nearlv 
that  the  bills  of  costs  of  the  solicitor  to  the  commission  eiapt^iooe 
might  be  referred  for  re-taxation  to  a  Master  in  Chan-  biUs'of  oostV 
eery.    It  appeared ,  that  the  commbsion  issued  against  b^ thecJmm^ 
the  bankrupt  on  the  29th  March  1888,  and  that  the  •"*?*"•  '"^  ^ 
solicitor  had  delivered  to  the  assignees  three  several  pa^y.^that 

^  tazabon,  and  to 

bills  of  costs  for  business  done  under  the  commission,  thewbaequent 

paymentiiD  dis- 

which  had  been  taxed  by  the  Commissioners  at  the  fbl«  <:i>arge  of  the 

bills,  the  Court 

lowing  sums,  that  is  to  say: — the  first  of  such  bills,  up  refowd,  on  his 

application  t  to 

to  the  choice  of  assignees,  at  the  sum  of  86/.  6s.  lOd. ;  refer  titem  for 
the  second  of  such  bills,  flrom  the  choice  of  assignees  up 
to  November  18S8,  at  ISO/.  68.  6d. ;  and  the  last  of 
such  bills,  for  business  done  from  then  up  to  the  present 
time,  at  the  sum  of  9XL  10s.  6d.\  the  whole  of  such 
taxed  bills  amounting  to  the  sum  of  2S91.  and  upwards. 
The  petition  stated,  that  the  petitioner  was  a  creditor 
for,  and  had  proved  under  the  commission  to  the  amount 
of,  100/.  and  upwards,  and  was  now  dissatisfied  with  the 
taxation  of  the  several  bills  of  costs  by  the  said  Com- 
missioners, and  therefore  prayed  a  re-taxation. 

In  answer  to  the  facts  stated  in  the  petition,  the  re- 
spondent swore,  that  nearly  six  years  had  expired  since 
the  taxation  and  payment  of  these  bills ;  that  there  were 
no  unfair  or  improper  charges  in  them,  and  that  the 
payments  therein  contained  were  duly  made  by  the  de- 
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1834.        ponent;  that  the  petitioner  was  indebted  to  the  depo- 
^  nent  in  the  sum  of  185/.,  being  the  balance  of  a  bill  of 

£i  psrte 

HvTCHXMioN.  costs  for  defending  an  action  at  kw  brought  against 
the  assignees,  which  was  tried  at  Gloucester  assizes  in 
the  spring  of  1829;  that  the  payments  and  disburse- 
ments made  by  the  deponent  in  the  defence  of  such 
action, — ^having  been  obliged  to  obtain  the  certificate  of 
the  bankrupt,  in  order  to  make  her  an  eligible  witness 
on  the  part  of  the  assignees, — exceeded  the  sum  ofSOOl. ; 
that  the  deponent  had  not  yet  been  paid  such  balance  of 
185/.,  but  had  brought  an  action  against  the  petitioner^ 
which  was  still  pending,  to  recover  such  balance ;  that 
he  believed  the  object  of  the  petitioner  was  to  delay  the 
payment  of  such  balance,  and  to  put  the  deponent 
to  further  expense;  that  the  petitioner  had  never  made 
any  complaint  as  to  the  charges  or  allowances  jpf  the 
bills,  but,  on  the  contrary,  had  by  a  very  lengthy  cor* 
respondence  with  the  deponent  been  endeavouring  to 
make  sale  of  a  policy  of  insurance  on  the  life  of  the 
bankrupt  for  500/.,  in  -order  to  pay  the  deponent; 
and  that  the  deponent  had  paid,  at  the  request  of  the 
petitioner,  30/.  fuid  upwards,  in  order  to  keep  alive 
such  policy,  and  bad  never  yet  been  repaid  the  same. 

Mr.  Bacon  appeared  in  support  of  the  petition,  and 
Mr*  Swanstan  contrd. 

The  Court  refused  the  application,  on  the  ground 
that  so  great  a  length  of  time  had  elapsed  since  the  bills 
were  taxed  and  paid,  and  that  the  petitioner  was  hipiself 
a  party  to  the  taxation  before  the  Commissioners,  as  well 
as  to  the  payments  which  had  been  subsequently  made 
in  part  discharge  of  the  bills.. 

Petition  dismissed  with  costs. 
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ABANDONMENT. 
A  debenture  for  a  tontine  annuity 
was  deposited  by  an  intestate  with 
his  bankers,  one  of  whom  received 
the  dividends,  and  placed  them  to 
the  credit  of  the  intestate's  account; 
the  intestate  died  in  1801,  and  a 
commission  is  issued  against  the 
bankers  in  1810,  notwithstanding 
which  the  same  partner  continued  to 

VOL.  III. 


receive  the  dividends  and  pay  them 
to  the  intestate's  widow,  up  to  the 
period  of  his  own  death,  which  hap- 
pened in  1822,  some  time  afler 
which  tlie  assignees  of  the  banker 
claimed  a  lien  on  the  debenture  for  a 
debt  due  from  the  intestate  to  the 
banking  house: — Held,  that  after  so 
long  an  abandonment  of  any  claim  of 
lien  the  assignees  could  not  now  sup« 
5k 
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Acquiescence, 


port  such  claim,  and  that  the  deben- 
ture also  could  not  be  considered  as 
having  been  left  in  the  order  and 
disposition  of  the  bankers,  having 
been  deposited  in  the  nature  of  a 
trust.  Ex  parte  Dougku,  IS33,  S 
Dea.  &  Chit.  310. 

Before  a  mortgagee,  with  a 
power  of  sale,  fan  apply  fbr  leave  to 
bid,  he  must  waive  his  power  of  sale, 
and  come  before  the  Court  in  the 
simple  character  of  mortgagee.  Ex 
parte  Davis^  re  Hagley^  1883.  8  Dea. 
&  Chit.  504,  S.  C.  1  M.  &  A.  89. 

ACCOMMODATION  BILLS. 

F»  &  Co.  sold  cochineal  to  John 
W.^  for  which  a  small  part  of  the 
price  was  paid  in  cash,  and  the  re-* 
mainder  by  two  bills  at  four  months, 
but  the  cochineal  was  to  remain  in 
the  hands  of  F,  &  Co.  as  a  security 
for  the  payment  of  the  bills.  The 
bills  not  being  paid  when  due,  John 
W.  sent  F.  &  Co.  two  other  bills 
drawn  by  himself  on  Joshua  W.  for 
which  no  consideration  was  given  to 
Josh.  W.t  the  acceptor.  Before  these 
bills  fell  due  both  John  W.  and 
Joshua  W.  became  bankrupts,  and 
the  price  of  cochineal  had  fallen  so 
much  in  the  market,  that  F.  &  Co. 
aflerwardfl  sold  it  for  not  a  third  of 
the  price  at  which  John  W.  had 
bought  it,  and  they  then  proved  for 
the  deficiency  under  John  JV.*9  com- 
mission : — Held,  that  they  had  also  a 
right  to  prove  the  amount  of  the  two 
bills  under  Joshua  W.'b  commission, 


without  deducting  the  proceeds  aris- 
ing from  the  sale  of  the  cochineal. 
Ex  parte  Bonham,  1838.  3  Dea.  & 
Chit.  285. 


ACQUIESCENCE. 

See  also  CoHSENT. 

Where  nearly  six  years  had 
elapsed  since  the  solicitor's  bill  of 
costs  had  been  taxed  by  the  Com- 
missioners, and  the  assignee  was  a 
party  to  that  taxation,  and  to  the 
subsequent  payments  in  discharge  of 
the  bills,  the  Court  refused,  on  his 
application,  to  refer  them  for  re-taxa- 
tion. Ex  parte  Hutchinson,  re  Free- 
man, 1834.     3  Dea.  &  Chit.  829. 

The  Court  has  jurisdiction  to 
restrain  the  bankrupt  from  bringing 
actions  to  upset  his  cammissiim. 
Thus  afler  twenty 'two  years  and  ae- 
quiescence  the  Court  will  restrain 
the  bankrupt  from  bripging  actions 
against  purchasers  uuder  the  coiq- 
mission.  Ex  parte  Davy,  re  Chambers, 
1834.     1  Mont.  &  Ayr.  283. 

Long  acquiescence  is  enough  to 
refuse  to  supersede  on  the  applica- 
tion of  the  bankrupt,  but  not  alone 
enough  to  enable  die  Court  to  re- 
strain him  from  bringing  actions. 
Jbid.  297. 

Petitioning  to  enlarge  the  time 
to  surrender  is  a  slight  act  of  acqui* 
escence,  but  lying  in  prison  under  a 
commitment  by  a  Commissioner  is.  a 
strong  act  of  acquiescence.  Ibid* 
298. 
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ACT  OF  BANKRUPTCY, 

GeneraUj/. 

When  a  bankrupt  petitions  to 
annul  a  fiat  on  the  ground  that  he 
has  not  committed  an  act  of  bank- 
ruptcy, the  Court  will  order  him  to 
be  furnished  with  copies  of  the  depo- 
sitions relating  to  the  act  of  bank- 
ruptcy. Ex  parte  Smith,  1833.  3 
Dea.  &  Chit.  101. 

Quaere,  whether  the  date  of  a 
fiat  which  had  not  been  opened  can 
be  altered,  so  as  to  give  effect  to  a 
subsequent  act  of  bankruptcy.  Re 
Roberts,  1833,    3  Dea.  &  Chit.  315. 

Its  effect, 

A  London  banker,  having  a 
branch  bank  at  Edinburgh,  stops 
payment  on  the  2d  January,  and 
writes  to  his  agent  at  Edinburgh,  ap- 
prising him  of  the  fact,  and  directing 
the  business  of  the  branch  bank  to 
be  discontinued.  On  the  4th  Ja- 
nuary, before  this  notice  reached  the 
agent,  the  petitioner  pays  into  the 
Edinburgh  bank  305/.  15«.  in  notes 
and  caah,  to  be  remitted  to  the 
house  in  London;  but  after  the  news 
reaches  Edmburgh,  and  whilst  the 
notes  were  still  in  the  agent's  posses- 
sion, gives  him  notice  not  to  part 
with  them,  and  they  remained  in  his 
hands  on  the  26th  January,  when  a 
fiat  issued  against  the  banker  in 
London.  The  agent  at  Edinburgh 
having  a  Hen  on  the  funds  in  his 
hands,  the  assignees  permitted  him 
to  retain  the  305/.  15«.  in  part  satis- 


faction of  his  lien : — Held,  that  the 
assignees  were  bound  to  refund  this 
sum  to  the  petitioners.  Ex  parte 
Cunningham,  1833.  3  Dea.  &  Chit. 
5S. 

The  same  order  made  as  in 
Ex  parte  Cunningham,  suprd,  al- 
though the  notes  delivered  to  the 
banker's  agent  were  not  identified. 
Ex  parte  Solomons,  1883.  3  Dea.  & 
Chit.  77. 

The  same  order  was  also  made 
in  this  case.  The  notes,  in  this 
case,  were  paid  in  by  the  customer, 
on  the  3rd  January,  to  a  sub-agent 
of  the  banker  at  Glasgow,  who 
remitted  them  on  the  4th  to  the 
banker's  managing  agent  at  Edin- 
burgh. Ex  parte  Wyli€,  1833.  3 
Dea.  k  Chit.  82. 

The  order  made  in  Ex  parte 
Cunningham,  confirmed  on  appeal  to 
the  Lord  Chancellor.  Ex  parte  Bel- 
cher, 1833.     3  Dea.  &  Chit.  87. 

What  amounts  to  an  Act  of 
Bankruptcy, 

A  trader  being  in  debt  to  se* 
veral  persons,  leaves  this  country,  in 
June  1831,  for  America,  with  some 
intention  of  returning,  but  does  not 
actually  return,  nor  does  he  make 
provision  for  the  payment  of  all  his 
debts.  In  September  1833  one  of 
the  creditors,  whose  debt  was  left 
unprovided  for,  issues  a  fiat  against 
him,  which  the  bankrupt,  by  his 
agent  in  this  country,  after  the  forty- 
second  day,  petitions  to  supersede: — 
Held,  (dissent.  Sir  J.  Cross,)  that  the 
3  k2 
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fiat  could  not  be  superseded  without 
the  surrender  of  the  bankrupt: — 
Held  also,  per  tot.  Cur,  that  the  con- 
tinued absence  of  the  bankrupt, 
under  these  circumstances,  amounted 
to  an  act  of  bankruptcy.  Ex  parte 
Kirkman,  1853.  3  Dea.  &  Chit.  450. 
S.  C.  1  Mont.  &  Ayr.  709. 

Conveyance  of  part  of  a  bank- 
rupt's property,  in  trust  to  sell  and 
dispose  of  the  proceeds  as  he  shall 
direct,  is  not  an  act  of  bankruptcy. 
Robinson  y.Carriftgtont  1833.  1  Mont. 
&  Ayr.  1. 

Breaking  an  appointment  to 
delay  creditors,  is  an  act  of  bank- 
ruptcy.    Ibid. 

A  trader  entitled  to  large  free- 
hold and  leasehold  estates,  but  greatly 
embarrassed,  and  having  committed 
acts  of  bankruptcy,  conveyed  his  free- 
hold and  leasehold  estates  to  trustees, 
upon  trust  to  sell  or  mortgage,  and  to 
apply  the  produce  as  he  should  direct. 
It  appeared  that  the  trust  deed  was 
executed  under  advice  for  the  purpose 
of  effecting  a  conversion  of  the  trader's 
property,  with  a  view  to  an  arrrange- 
ment  with  his  creditors,  to  which  he 
was  himself  considered  incompetent 
from  the  state  of  his  health: — Held, 
that  the  trust  deed  was  not  an  act  of 
bankruptcy.  Greenwood  v.  Churchill, 
Robinson  v.  Lord  Carrington,  1833. 
1  Mylne  8c  Keen,  546. 

A  trader  conveying  away  pro- 
perty to  such  an  extent  as  will  prevent 
him  from  continuing  his  business  and 
render  him  insolvent^  commits  an  act 
of  bankruptcy ;    but  those  who  rely 


upon  such  act  of  bankruptcy  on  a  trial 
must  show  that  it  was  calculated  to 
have  the  alleged  effect,  by  evidence  of 
the  general  state  of  the  party's  affairs 
at  the  time  of  such  conveyance. 

It  is  not  sufficient  to  prove  that 
the  trader,  under  pecuniary  pressure, 
disposed  of  some  articles  essential  to 
the  carrying  on  of  his  business,  as 
that  a  miller,  by  bill  of  sale,  trans- 
ferred his  waggon  and  horses  to  a 
creditor  who  had  arrested  him.  Wedge 
v.  Newton,  1 833.  4  Bam.  &  Add. 
831. 

An  assignment  by  a  trader  of  his 
whole  stock,  with  intetit  to  abscond 
from  his  creditors  and  carry  off  the 
purchase  money,  is  not  an  act  of 
bankruptcy  when  the  purchaser  pays 
a  fair  price  for  the  goods,  and  is  igno* 
rant  of  the  trader's  design.  Baxter  v. 
Pritchard,  1834.  1  Adol.  &:  Ellis, 
456 1  S.C.S  Nev.  &  Man.  638. 

A  sale  of  the  vrhole  of  a  trader's 
property  is  not,  of  itself,  an  act  of 
bankruptcy. 

The  party  who  seeks  to  treat  the 
sale  as  an  act  of  bankruptcy,  must 
show  some  fact  from  which  fraud  may 
be  inferred.  Rose  v.  Haycock^  1827* 
I  Adol.  &  Ellis,  460  n. 

Held  by  Lord  Denman,  C.  J., 
Parke  and  Patteson,  Js.,  and  semble, 
per  Littledale,  J.,  that  the  execution 
of  a  deed  by  which  a  party  conveys 
his  whole  property  to  the  use  of  some 
of  his  creditors,  is  a  sufficient  act  of 
bankruptcy  to  sustain  a  commissioni 
though  the  deed  was  executed  by  the 
bankrupt  only,  and  is  not  proved  to 


Action  at  Law, 


INDEX. 


Action  at  Law* 


835 


have  been  acted  upon,  or  to  have 
passed  out  of  the  bankrupt's  hands. 
Botcherhy  v.  Lancaster^  JSd4.  i 
Adol.  &  Ellis,  77 ;  5.  C.  3  Nev.  & 
Man.  383. 

ACTION  AT  LAW. 

Generally. 

Depositions  taken  before  Com- 
missioners of  bankrupt,  and  inrolled 
by  the  assignees  according  to  6  Geo,  4. 
c.  1 6.  s.  96.  are  not  evidence  against 
them  in  an  action  brought  to  dispute 
the  commission,  by  disproving  the  act 
of  bankruptcy  on  which  it  is  founded. 
Chambers  v.  Bemasconi,  1834.  4 
Tyrw.  531. 

In  a  case  within  the  92d  section 
of  the  bankrupt  act,  (6  Geo.  4.  c.  16.) 
where  the  assignees  went  into  evi- 
dence of  the  trading  in  consequence 
of  a  notice  to  dispute,  without  advert- 
ing to  the  section  or  relying  upon  the 
depositions,  and  having  failed  to  esta- 
blish the  trading,  were  nonsuited,  the 
Court  refused  to  set  the  nonsuit  aside. 
Johnson  v.  Piper,  1833.  2  Nev.  & 
Man.  672. 

Case  lies  for  a  judgment  creditor 
against  a  sheriff  for  not  selling  within 
a  reasonable  time  after  a  seizure  under 
a  &.  fa.  But  the  plaintiff  in  such  ac- 
tion can  recover  nominal  damages 
only,  unless  actual  injury  be  proved. 

Where,  therefore,  the  sheriff  de- 
lays selling  for  an  unreasonable  time, 
and  before  the  sale,  but  after  the  time 
when  he  ought  to  have  sold,  receives 
notice  of  a  fiat  in  bankruptcy  against 
the  execution  debtor,  and  afterwards 


returns  that  he  has  the  levy  money  in 
his  hands,  but  that  he  has  received 
such  notice,  it  lies  upon  the  plaintiff 
to  prove  the  trading,  act  of  bankrupt- 
cy &c.,  so  as  to  show  that,  by  reason 
of  the  sheriff's  delay,  the  right  of  pro- 
perty in  the  goods  seized  passed  be- 
fore the  sale  into  other  hands,  and  that 
the  plaintiff's  execution  had  been 
thereby  frustrated.  Bales  v.  fViag^ 
Jield,  1833.     lOBing.  831. 

Whether  a  sheriflT,  who,  in  obe- 
dience to  a  fieri  facias,  seizes  the 
goods  of  a  person  who  has  committed 
an  act  of  bankruptcy  previously  to 
issuing  the  execution,  is  liable  in  tro- 
ver by  the  assignees  of  the  latter, 
qucere.  Garland  v.  Carlisle,  1833. 
3  Tyrw.  705  -,  S.C.2  Cromp.  &  Mee. 
81. 

In  replevin  the  defendant  avowed 
for  rent  in  arrear,  from  one  /.  M., 
and  also  claimed  the  goods  as  being 
the  property  of  himself  and  another, 
as  assignees  of  J.  M,j  against  whom 
a  commission  of  bankrupt  had  issued. 
A  verdict  having  been  taken  for  the 
defendant  on  the  whole  record,  the 
Court  decided  it  to  be  entered  for  the 
plaintiff  on  the  issue  taken  on  the 
title  of  the  assignees,  on  the  ground 
that  the  defendant  could  not  be  per- 
mitted on  the  same  record  to  claim 
the  goods  as  a  distress  for  rent,  and 
also  to  set  up  the  title  of  the  assig- 
nees. tSemblCf  that  pending  a  reple- 
vin on  a  distress  for  rent,  the  landlord 
cannot  sue  out  a  commission  of  bank- 
rupt against  the  tenant,  founded  on 
his    demand    for  rent.       Emery    v. 
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Muckha,    1834.     4  Moore  &  Sco.  | 
263^  S.C.  lOBiDg.  401. 


ACTION  AT  LAW. 

Where  a  creditor  has  a  clear 
legal  set-oflf  in  an  action  brought 
against  him  by  the  assignees,  the 
Court  will  order  the  action  to  be 
stayed,  and  refer  it  to  the  Commis- 
sioners to  take  the  account  and  state 
the  balance.  Ex  parte  Glegg,  re 
Douglas,  1833.  3  Dea.  k  Ch.  ^05) 
S.  C.  1  M.  &  A.  91. 

Where  a  bankrupti  after  com- 
mencing two  actions  against  the  peti- 
tioning creditor,  and  the  messenger 
presents  a  petition  to  supersede,  the 
Court  will  require  him  to  discontinue 
the  actions  before  it  proceeds  to  hear 
the  petition.  But  see  next  case.  Ex 
parte  Pownall,  1834.  3  Dea.  &  Ch. 
723;  S.C.  1  M.  &A,  116,314. 

Where  a  bankrupt  petitions  to 
annul  the  fiat,  on  the  ground  of  there 
being  no  petitioning  creditor's  debt, 
nor  any  act  of  bankiuptcy,  the  Court 
cannot  compel  him  to  undertake  not 
to  bring  an  action.  But  see  the  pre- 
ceding case.  Ex  parte  Dali/f  1834. 
3  Dea.  &  Ch.  723;  S.  C.  1  M.  &  A. 
343. 

Plaintiff  being  liable  to  defendant 
for  the  costs  of  a  nonsuit,  issued  a 
fiat  of  bankruptcy  against  the  defend- 
ant. The  Court  refused  to  stay  de- 
fendant's proceedings  in  the  action. 
Eicke  V.  Nokcs,  1834.  1  Bing.  New 
Cases,  69, 


ADJOURNMENT  OF  EXAMI- 
NATION. 

Where  the  last  examinatioQ  of 
the  bankrupt  has  been  adjourned  erne 
die,  the  Court  will  not  order  the  Com- 
missioners to  appoint  a  time,  unless 
misconduct  be  charged  against  them, 
or  the  bankrupt  can  show  serious  in- 
jury will  accrue.  Ex  parte  Perkins, 
1834.     1  Mont.  &  Ap.  524. 

The  Court  will  supersede  where 
all  the  creditors  consent,  and  the 
bankrupt  has  paid  20«.  in  the  pound, 
though  his  examination  has  been  ad- 
journed tine  dk.  Ex  parte  Gudge, 
1  Mont.  &:  Ayr.  34 1 . 

ADJOURNMENT  OF  PETITION. 

Where  a  respondent  takes  a 
formal  objection  to  a  petition  for 
want  of  parties,  and  the  petition  is  for 
that  cause  ordered  to  stand  oyer,  the 
costs  of  the  day  are  in  the  discretkin 
of  the  Court.  Ex  parte  Thompson,  re 
Ecroyd,  1834.  3  Dea.  &  Ch.  612; 
S.  C.  1  M.^  A.  312,  324. 

ADJUDICATION. 
Where  there  are  not  the  requi- 
sites to  support  a  fiat,  the  Chancellor 
will  recommend  to  the  Commissioner 
to  hear  counsel  against  the  adjudica- 
tion; and  if  the  bankruptoy  be  al- 
ready found,  will  stay  the  insertion  of 
the  advertisement  in  the  Gazette,  and 
supersede.  Ex  parte  Nokes,  1834. 
1  Mont.  &  Ayr.  461. 

ADMINISTRATORS. 
Where   an  administrator,  being 
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under  teriiiB  to  plead  issuably,  pleads 
inconsistent  pleas,  e.  g.  plene  admini- 
strayit  and  his  bankniptcy,  the  plain- 
tiiF  may  sign  judgment  for  want  of  a 
plea.  Serlt  t.  Bradshaw,  1833.  4 
Tjrrw,  69. 

ADVERSE  POSSESSION. 

The  bankrupt  act,  6  Geo,  4.  c.  1 6. 
s.  72.  vests  in  the  assignees  such 
goods^  whereof  the  bankrupt  was  reput- 
ed owner  at  the  time  when  be  became 
bankrupt,  by  the  consent  and  permis- 
sion of  the  true  owner.  But  where 
the  true  owner  had  permitted  his 
goods  to  remain  in  the  order  and  dis- 
position of  J,  until  the  day  before  he 
became  bankrupt,  and  then  demanded 
the  possession  of  them,  which  A,  re- 
fused to  deliver: — Held,  that  they  did 
not  pass  to  A,*b  assignees.  Smith  v. 
Topping,  5  Barn.  &  Adol.  6745  S,C. 
2Nev.  &Man.  421. 

ADVERTISEMENT. 

Staying, 

An  application  by  the  bankrupt 
to  stay  the  advertisement  in  the  Ga- 
zette, on  his  own  affidavit,  merely 
denying  the  existence  of  the  petition- 
ing creditor*s  debt  or  the  committal 
of  any  act  of  bankruptcy,  without  any 
allegation  of  his  solvency,  will  not  be 
entertained  unless  the  proceedings  are 
produced  for  the  inspection  of  the 
Court.  Ex  parte  PawnaU,  \B34*  3 
Dea.  ic  Ch.  723 ,  S.  C,  \  M.  Sc  A. 
314. 

Where  there  are  not  the  requi- 
sites to  support  a  fiat,  the  Chancellor 
will  recommend  to  the  Commissioner 


to  hear  counsel  against  the  adjudica- 
tion; and  if  the  bankruptcy  be  al- 
ready found,  will  stay  the  insertion  of 
the  advertisement  in  the  Gazette,  and 
supersede.  Ex  parte  Nokes,  1834. 
1  Mont.  &  Ayr.  461. 

The  Court  of  Review  will  stay 
the  insertion  of  the  advertisement  in 
the  Gazette.  Ex  parte  Lavender, 
1834.     1  Mont.  &  Ayr.  699. 

AFFIDAVIT. 

On  a  petition  by  creditors  to  su- 
persede, on  the  ground  of  fraudulent 
collusion  between  the  petitioning  cre- 
ditor and  the  bankrupt;  the  bank- 
rupt's affidavit  detailing  the  particulars 
of  the  fraud  is  admissible  in  evidence. 
Ex  parte  Amsby,  1833.  3  Dea.  & 
Ch.  10. 

An  affidavit,  after  being  filed, 
cannot  be  withdrawn,  so  as  to  prevent 
the  other  side  from  making  use  of  it,  on 
the  hearing  of  the  petition.  Ex  parte 
Labrey,  1833.    3  Dea.  &  Ch.  232. 

Where  an  affidavit  is  reported  to 
be  scandalous,  the  agent  in  London, 
who  files  the  affidavit,  is  responsible 
for  the  costs  as  between  attorney  and 
client,  notwithstanding  the  country 
attorney  may  have  himself  drawn  the 
affidavit.  Ex  parte  Wake,  \%Z3.  3 
Dea.  &  Ch.  246. 

It  is  an  objection  to  the  hearing 
of  a  petition,  that  the  affidavits  in 
support  of  it  were  sworn  before  the 
petition  was  presented ;  but  the  Court 
will  sometimes  discountenance  such 
an  objection,  by  allowing  the  petitioner 
to  reswear  his  affidavits,  and  ordering 
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tbe  petition  to  stand  over  for  that 
jforpose,  and  also  by  refusing  the  costs 
of  the  day  to  the  respondent.  Ex 
parte  Brown,  re  Lloyd,  1833.  3  Dea. 
&  Ch.  496. 

When  a  petition  is  dismissed 
with  costs,  the  dourt  will  not  limit 
the  payment  of  costs  merely  as  to  the 
affidavits  that  were  read  on  the  bear- 
ing of  the  petition,  for  in  general  all 
affidavits  filed  are  entered  as  read. 
Ex  parte  Lucas,  re  Oldham,  1834.  3 
Dea.  &  Ch.  664  \  S.  C.  I  M.  &  A. 
405. 

^Vllat  is  required  to  be  stated  in 
an  affidavit  on  an  application  to  en- 
large tbe  time  for  opening  a  fiat.  Ex 
parte  Smith,  re  James,  1 834.  3  Dea. 
&  Ch.  761 5  S.  C.  1  M.  &  A.  473. 

A  bankrupt  having  been  com- 
mitted by  one  of  the  London  Com- 
missioners to  the  custody  of  the  mes- 
senger, for  not  answering  satisfacto- 
rily, was  brought  up  before  two  Com- 
missioners, and  committed  by  them 
to  Newgate: — Held,  that  the  com- 
mitment was  illegal,  inasmuch  as  the 
bankrupt  ought  to  have  been  brought 
up  and  re-examined  before  a  Subdivi- 
sion Court,  consisting  of  three  Com- 
missioners, who  must  be  all  present  at 
such  re-examination,  though  tbey  need 
not  be  unanimous  in  tlie  sentence  of 
commitment.  And  that  on  an  ap* 
plication  for  the  bankrupt's  discharge 
by  habeas  corpus,  an  affidavit  may 
be  read,  stating  circumstances^  which 
are  not  set  forth  in  tbe  warrant  of 
the  Commissioners.     Ex  parte  Lam- 


pon,  1834.     3  Dea.  &  Chit.   751 ; 
S.  C.  1  M.  &  A.  245. 

If  an  order  of  committal  be 
asked,  tbe  affidavit  most  state  that  die 
money  is  still  due  and  owing,  and 
that  the  party  has  not  paid,  nor  any 
person  on  his  behalf;  but  the  same 
strictness  is  not  required  on  an  inter- 
mediate order.  Ex  parte  Murray,  re 
Smith,  1834.     1  M.  &  A.  478. 

Solicitor  allowed  to  take  affida- 
vits off  the  file  to  attend  action  there- 
with, undertaking  to  return  them  in 
the  same  state.  Ex  parte  fVhakf, 
1 834.     1  Mont.  &  Ayr.  634. 

AGENT. 

See  also  Principal  and  Agent. 

Under  a  fiat  against  a  banker, 
one  person  allowed  to  prove  on  be- 
balf  of  a  large  number  of  holders  of 
1/.  notes,  not  interfering  as  to  the 
assignee  or  the  certificate.  Ex  parte 
Gordon,  re  Maherly,  1834.  1  Mont. 
&  Ayr.  282. 

A  firm  abroad  drew  bills  on  one 
of  its  own  partners,  trading  on  his 
own  account  in  England,  payable  to 
an  agent  of  the  foreign  government. 
Tbe  bills  were  not  paid,  process  of 
insolvency  issued  against  the  foreign 
firm,  and  a  commission  against  the 
English  partner: — Held,  the  agent 
may  prove  under  the  commission, 
but  will  be  restrained  firom  receivmg 
dividends  uiiiess  he  elect  not  to 
prove  under  the  insolvency  abroad. 
Mattos  V.  VazeUer,  1834.  1  Mont. 
&   Ayr.   345,   affirming    Ex  parte 
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CoUmorth,  1  D.  &  C.  ^81.  S.  C. 
Mont.  &  B.  92. 

M.  and  the  Scotch  bank  mu- 
tually exchanged  their  notes  at  stated 
times.  M*  became  bankrupt,  his 
agent  jB.  having  notes  of  the  Scotch 
bank  in  his  hands.  The  assignees 
subsequently  allowed  B,  to  retain 
these  notes  in  account  with  them,  he 
having  claims  against  M. : — Held, 
the  Scotch  bank  could  recover  these 
notes  against  the  assignees.  Ex 
parte  The  National  Bank  of  Scotland^ 
reMaberly,  1834.  1  Mont.  &  Ayr. 
644. 

A  custom  of  exchanging  ac- 
ceptances existed  between  the  bank- 
rupt and  the. other  houses  through 
the  agency  of  B. ;  notes  were  sent 
by  the  petitioner  to  B.,  but  never 
exchanged,  as  bankruptcy  intervened, 
and  they  were  stolen  from  B,,  and 
never  formed  any  item  in  any  settle- 
ment of  accounts  between  B,  and  the 
assignees  : — Held,  that  the  petitioner 
could  not  recover  the  value  of  the 
notes  from  the  assignees.  Ex  parte 
Watson,  re  Maberly,  1834.  1  Mont. 
&  Ayr.  685. 

AGREEMENT  FOR  LEASE. 
Where  a  landlord  agrees  to  grant 
a  lease  to  A,,  his  executors,  admi- 
nistrators, and  assigns,  upon  certain 
conditions,  and  A,  assigns  his  inter- 
est in  the  contract  to  B.,  and  then 
becomes  bankrupt,  jB.,  on  performing 
the  conditions,  has  a  right  to  enforce 
the  agreement  specifically,  notwith- 
standing his  assignor's  bankruptcy; 


and  his  right  is  not  affected  by  a  pro- 
viso, that  in  case  of  the  bankruptcy* 
of  ^.,  the  landlord  shall  have  power 
to  re-enter  and  sell  the  benefit  of  the 
contract  and  the  premises,  and  hold 
the  proceeds,  subject  to  his  own 
claims,  for  the  use  of  A.*s  estate. 
Morgan  v.  BJiodeSi  1834.  1  Mylne 
&  Keen,  435. 

Aq  agreement  for  a  lease  is  not 
annulled  by  the  bankruptcy  of  the 
intended  lessee.  S.  C.  1  Mont  k, 
Ayr.  214. 

An  agreement  for  a  lease  is  not 
annulled  by  the  insolvency  of  the  in- 
tended lessor.  Crosby  v«  Tooke^ 
1833.     1  Mont.  &  Ayr.  215,  n. 

ALLOWANCE  TO  OFFICIAL 

ASSIGNEE. 
See  also  Bankrupt's  Allowance. 

The  Court  of  Review  has  juris- 
diction to  entertain  a  petition  against 
the  allowance  made  by  the  Commis- 
sioner to  the  official  assignee.  But 
the  Court  will  not  review  the  de- 
cision of  the  Commissioners  as 
to  the  quantum  of  the  allowance, 
unless  it  appears  that  he  has  pro- 
ceeded on  an  erroneous  principle. 
[Dissent.  Sir  J.  Cross.']  Ex  parte 
Tiplady,  re  Dickenson,  1834.  3  Dea. 
&  Chit.  570.  S.  C.  1  M.  8i  A.  161< 

AMENDMENT. 
See  also  Pstition,  Amendment  of. 

A  party  is  not  estopped  from 
amending  his  deposition  of  proof,  by 
making  a  second  deposition  contra- 
dictory to  the  first :  the  only  ques- 
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tkm  18,  which  is  the  most  worthy  of 
credit.  Ex  parte  Britten,  1883.  S 
Dea.  &  Chit  35. 

Docket  fupen  and  the  fiat  can- 
not be  amended  by  inserting  the 
bankrupt's  place  of  business.  Quixre. 
If  the  docket  be  correct,  and  the  fiat 
incorrect  through  the  error  of  the 
office.  Ex  parte  Gr4we$,  re  Wyaity 
1834.     I  Mont*  &  Ayr.  815. 

ANNULLING  FIAT. 

See  also  Supersedeas — ^Pbtitiok  to 
AwNVL— Petition  to  Sopbrsede. 

Where  a  creditor  petitioned  to 
annul  the  fiat  on  the  ground  of  the 
misdescription  of  the  bankrupt^  with- 
out any  intention  on  his  part  to  issue 
another  fiat,  and  the  misdescription 
was  so  slight  that  no  creditor  was 
deceived  by  it,  the  Court  dismissed 
the  petition.  Ex  parte  Mills,  re 
Caiman,  1834.  3  Dea.  &  Chit.  606. 
5.  C.  1  M.  &  A.  310* 

APPEAL  TO  LORD  CHAN- 
CELLOR. 

See  also  Special  Case. 

Where  a  party  obtains  an  order 
of  the  Lord  Chancellor  to  hear  an 
appeal  on  petition,  instead  of  on 
special  case,  and. the  order  is  impro- 
perly obtained^  the  respondent  must 
move  to  set  it  aside,  and  not  wait  to 
make  his  objection  to  the  form  of 
proceeding  until  the  petition  is  called 
on  for  hearing. 

Whether  the  matter  appealed 
against  be  one  of  law  or  fiict,  the 


Lord  Chancellor  will  not  determine 
before  he  hears  the  petition  throogh. 
Ex  parte  Keys,  1834.  3  Dea.  & 
Chit  263.  S.  a  1  Mont.  &  Ayr.  »6. 
On  an  appeal  firom  the  Court  of 
Review  on  a  special  caae,  the  Chan- 
cellor will  not  at  the  hearing  permit 
the  appellant  to  present  a  petitioii 
for  liberty  to  proceed  "  otherwiee" 
for  the  purpose  of  rectifying  an  error 
in  the  settlement  of  the  special  case. 
The  determination  of  Uie  judge  is 
final  as  to  the  settlement  of  it.  Esi 
parte  Lon,  re  Hobson,  1634.  1  Mont. 
&  Ayr.  189. 

APPEAL  FROM  COMMIS- 
SIONERS. 

On  an  appeal  in  bankniptey 
the  appellant's  counsel  are  entitled  to 
open  the  case.  Ex  parte  Bekker, 
1833.     3  Dea.  &  Chit.  87. 

The  bankrupt,  who  was  a  tavern 
keeper,  had  bought  of  the  petitioners 
large  quantities  of  wines  lying  in  the 
docks,  which  were  sold  to  him  by 
sample  for  stipulated  prices  and  at 
long  credit,  and  for  which  the  peti- 
tioners delivered  to  him  the  usual 
transfer  warrants.  The  assignee 
sold  the  wines  by  auction  at  a  con- 
siderable loss,  in  consequence  of 
which  the  Commissioner  made  a  re- 
duction in  the  petitioner's  proof^  on 
the  ground  that  the  prices  charged 
for  the  wines  wefe  too  high  : — Held, 
that  he  was  not  justified  in  making 
such  reduction.  The  costs  of  the 
petitioner,  under  these  circumstances, 
were  ordered  to  be  paid  out  of  the 


Afftalfrom  Cmmtuwrntrs.      INDEX.    Appeal  from  CamiltMsumers.  841 


cftate.  Ex  parte  Reay^  1838.  3  Dea. 
8iChit.  175. 

A  creditor  tenders  a  proof  for 
3500L,  which  the  CommiMioners  re- 
ject tn  toiOf  and  after  presenting  a 
petition  against  their  decision,  an 
order  is  made  by  consent  that  he 
shall  prove  for  5001.  The  Court 
would  not  grant  him  costs  out  of  the 
estate,  but  ordered  each  party  to  pay 
his  own  costs.  Ex  parte  Waterhoueey 
1833.     3  Dea.  h  Chit.  108. 

Where  sums  of  money  advanoed, 
and  to  be  advanced,  are  secured  by 
deed,  and  any  of  the  dealings  then 
contemplated  by  the  parties  are  taint- 
ed with  Usury,  the  deed  is  wholly  in- 
valid as  a  security,  although  the  legal 
debt  is  not  impeached*  A.  employs 
B.  as  a  calico  printer,  and  before  the 
accounts  for  printing  become  diie, 
from  time  to  time  advances  him 
various  sums  of  money,  charging 
him,  besides  interest,  with  1/.  ]0«. 
per  oentt  as  a  trade  premium^  which 
it  was  customary  for  persons  in  the 
same  trade  to  take  under  like  cir- 
cumstances. A,  was  also  in  the 
habit  of  paying  debts  owing  by  B. 
to  other  persons  before  they  became 
due,  when  A.  deducted  the  usual 
discount,  but  charged  B.  with  the 
ftdl  amount)  besides  interest  and  the 
trade  premium  above  mentioned : — 
Sembie,  that  both  these  modes  of 
dealing  were  Usurious;  they  were 
however,  at  best,  of  so  suspicious  a 
nature,  that  the  Court  declined  to 
make  an  order  for  the  sale  of  the 
property  under  the  deed,  but  di- 


rected an  action  of  ejectment  to  be 
brought  by  A,  against  the  assignees. 
'^  A.  having  succeeded  upon  th^ 
trial,  applied  for  the  costs  of  the 
petition,  whidi  the  Court,  under  these 
circumstances,  dedined  to  grant,  the 
petition  being  against  the  Judgment 
of  the  Commissioner.  Ex  parte  Af  s^ 
Ungtan,  1833.  3  Dea.  &  Chit.  298. 
S.  P.  and  S.  C.  1  Mont.  &  Ayr.  114. 

Where  a  party  petitions  against 
the  decision  of  the  Commissioners, 
and  an  action  is  directed  to  be  brought, 
the  result  of  which  is  in  his  fitvour, 
he  is  not  entitled  to  the  costs  Of  the 
petition,  but  only  to  the  costs  of  the 
action.  Ex  parte  MiUingUmf  1833. 
3  Dea.  &  Chit.  307.  S.  P.  and  8.  C. 
1  Mont.  &  Ayr.  114. 

Where,  after  the  rejecting  of  a 
proof  by  the  Commissioners,  the 
creditor  on  petition  succeeds  in  esta- 
blishing his  debt  by  the  affidavit  of 
witnesses  who  were  not  tendered  to 
the  Commissioners  for  examination, 
he  pays  his  own  costs.  'Ex  parte 
Price,  3  Dea.  &  Chit.  489.  S.  C.  1 
Mont.  &  Ayr.  61. 

The  Court  of  Review  has  juris- 
diction to  entertain  a  petition  against 
the  allowance  made  by  the  Com' 
missioners  to  the  official  assigneet 
But  the  Court  will  not  review  the 
decision  of  the  Commissioner  as  to 
quantum  of  the  allowance,  unless 
it  appears  that  he  has  proceeded  on 
an  erroneous  principle.  [Dissenti  Sir 
J.  Cri}ss.']  Ex  parte  Tiplady,  re 
Dkkeneon,  1834.  3  Dea.  &  Chitt 
«70.    5.  C.1M.&A;161. 
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tion  is,  which  if  the  mott  worthy  of 
credit.  £r  parte  Britten,  18dd.  3 
Dea.  &  Chit.  S5. 

Docket  papen  and  the  fiat  can- 
not be  amended  by  inserting  the 
bankrupt'e  place  of  butineea*  Qtuere. 
If  the  docket  be  correct,  and  the  fiat 
incorrect  through  the  error  of  the 
office.  Ex  parte  Gracetf  re  JVyatt, 
I8d4.     1  Mont«  &  Ayr.  815. 

ANNULLING  FIAT. 

See  also  Supersedeas — Pbtitiok  to 
AwmTL— Petition  to  Supersede. 

Where  a  creditor  petitioned  to 
annul  the  fiat  on  the  ground  of  the 
misdescription  of  the  bankrupt,  with- 
out any  intention  on  his  part  to  issue 
another  fiat,  and  the  misdescription 
was  so  slight  that  no  creditor  was 
deceived  by  it,  the  Court  dismissed 
the  petition.  Ex  parte  MiUs,  re 
Colman,  1834*  8  Dea.  &  Chit.  606. 
S.  C.  1  M.  &  A.  810. 

APPEAL  TO  LORD  CHAN- 
CELLOR. 

See  also  Special  Case. 

Where  a  party  obtains  an  order 
of  the  Lord  Chancellor  to  hear  an 
appeal  on  petition,  instead  of  on 
special  case,  and. the  order  is  impro- 
perly obtained^  the  respondent  must 
move  to  set  it  aside,  and  not  wait  to 
make  his  objectidn  to  the  form  of 
proceeding  until  the  petition  is  called 
on  for  hearing. 

Whether  the  matter  appended 
against  be  one  of  law  or  fiict,  the 


Lord  Chancellor  will  not 
before  he  hears  the  petition  through. 
Ex  parte  Kegs,  1884.  8  Dea.  & 
Chit.  ^68.  a.a  1  Mont.  &  Ayr.  2S6. 
On  an  appeal  firom  the  Court  of 
Review  on  a  special  case,  the  Chan- 
cellor will  not  at  the  hearing  permit 
the  appellant  to  present  a  petition 
for  liberty  to  proceed  "otherwise" 
for  the  purpose  of  rectifying  an  error 
in  the  settlement  of  the  special  case. 
The  determination  of  the  judge  is 
final  as  to  the  settlement  of  it.  Ess 
parte  Lof»,  re  Hobson,  1884.  1  Mont 
8t  Ayr.  189. 

APPEAL  FROM  COMMIS- 
SIONERS. 

On  an  appeal  in  bankruptcy 
the  appellant's  counsel  are  entitled  to 
open  the  case.  Ex  parte  Belcher, 
1888.     8  Dea.  &  Chit.  87. 

The  bankrupt,  who  was  a  tavern 
keeper,  had  bought  of  the  petitioners 
large  quantities  of  wines  lying  in  the 
docks,  which  were  sold  to  him  by 
sample  for  stipulated  prices  and  at 
long  credit,  and  for  which  the  peti- 
tioners delivered  to  him  the  usual 
transfer  warrants.  The  assignees 
sold  the  wines  by  auction  at  a  con- 
siderable loss,  in  consequence  of 
which  the  Commissioner  made  a  re- 
duction in  the  petitioner's  proof,  on 
the  ground  that  the  prices  chatged 
for  the  wines  wefe  too  high  :— Held, 
that  he  was  not  justified  in  making 
such  reduction.  The  costs  of  the 
petitioner,  under  these  circumstances, 
were  ordered  to  be  paid  out  of  the 
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estate.  Ex  parte  Reayy  1838.  8  Dea. 
ftChit.  175. 

A  creditor  tenders  a  proof  for 
SBOOLf  which  the  ComnuMioners  re- 
ject tM  Moy  and  after  presenting  a 
petition  against  their  decision,  an 
order  is  made  by  consent  that  he 
shall  prove  for  5001.  The  Court 
wovld  not  grant  him  costs  out  of  the 
estate,  but  ordered  each  party  to  pay 
his  own  costs.  Ex  parte  fVaterhouee, 
1888.     8  Dea.  &  Chit.  108. 

Where  sums  of  money  adranced, 
and  to  be  advanced,  are  secured  by 
deed,  and  any  of  the  dealings  then 
contemplated  by  the  parties  are  taint- 
ed with  ilsury^  the  deed  is  wholly  in- 
valid as  a  security^  although  the  legal 
debt  is  not  impeached*  A.  employs 
^.  as  a  calico  printer,  and  before  the 
accounts  for  printing  become  due, 
from  time  to  time  advances  him 
various  sums  of  money,  charging 
him,  besides  interest,  with  1/.  lOg, 
per  centi  as  a  trade  premium^  which 
it  was  customary  for  persons  in  the 
same  trade  to  take  under  like  cir- 
cumstances. A.  was  also  in  the 
habit  of  paying  debts  owing  by  B. 
to  other  persons  before  they  became 
due,  when  A.  deducted  the  usual 
discount,  but  charged  B.  with  the 
fiill  amount,  besides  interest  and  the 
trade  premium  above  mentioned : — 
Semble^  that  both  these  modes  of 
dealing  were  Usurious;  they  were 
however,  at  best,  of  so  suspicious  a 
nature,  that  the  Court  declined  to 
make  an  order  for  the  sale  of  the 
property  under  the  deed,  but  di- 


rected an  action  of  ejectment  to  be 
brought  by  A.  against  the  assignees. 
^  A.  having  succeeded  upon  th^ 
trial,  applied  for  the  costs  of  the 
petition,  which  the  Court,  under  these 
circumstances,  declined  to  grant,  the 
petition  being  against  the  judgment 
of  the  Commissioner.  Ex  parte  Af  U- 
Ungton,  1883.  3  Dea.  &  Chit.  ftdS. 
S.  P.  and  S.  C.  1  Mont.  &  Ayr.  1 14. 

Where  a  party  petitions  against 
the  decision  of  the  Commissioners, 
and  an  action  is  directed  to  be  brought, 
the  result  of  which  is  in  his  fitvour, 
he  is  not  entitled  to  Uie  costs  t>f  the 
petition,  but  only  to  the  costs  of  the 
action.  Ex  parte  MilUngUmf  1888. 
8  Dea.  &  Chit.  807.  S*  P.  and  8.  C. 
1  Mont.  &  Ayr.  114. 

Where,  afVer  the  rejecting  of  a 
proof  by  the  Commissioners,  the 
creditor  on  petition  succeeds  in  esta* 
blishing  his  debt  by  the  affidavit  of 
witnesses  who  were  not  tendered  to 
the  Commissioners  for  examination, 
he  pays  his  own  costs.  Ex  parte 
Price,  3  Dea.  &  Chit.  489.  S.  C.  1 
Mont.  &  Ayr.  61. 

The  Court  o£  Review  has  juris- 
diction to  entertain  a  petition  against 
the  allowance  made  by  the  Com- 
missioners to  the  official  assignee^ 
But  the  Court  will  not  review  the 
decision  of  the  Commissioner  as  to 
quantum  of  the  allowance,  unless 
it  appears  that  he  has  proceeded  on 
an  erroneotts  principle.  [Dissenti  Sir 
J,  Crass.']  Ex  parte  Tiplady,  re 
Dickenson,  1834.  8  Dea.  &  Chitt 
570.    S.C.lM.&AiUh 
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Hie  ink  of  not  aDowing  cotCs 
to  a  pvty  ^pealiiig  against  the 
judgment  of  the  Commiasioiien,  will 
be  relaxed  in  &vour  of  a  petitioner 
estaUitbing  a  dear  and  indiapatabk 
ri^t  of  prooi,  whidi  the  Connnia- 
aionen  had  rejected.  Ex  parie 
Hooper,  re  West,  1834.  S  Dea.  & 
Chit.  655. 

Qiurre.  Can  the  Court  of  Re- 
view entertain  a  petition  of  iqipeal 
from  uie  rejection  by  the  Commit- 
aioner  of  a  proof  of  debt  on  a  ques- 
tion of  fiiet? 

An  objection  that  the  Court  of 
Review  has  no  jurisdiction,  cannot 
be  taken  on  appeal,  if  not  taken 
below.  Ex  parte  Turner,  re  Mack'^ 
OMxie,  1834.     1  M.  &  Ayr.857. 

The  Court  can  reverse  the  de- 
cision of  a  Subdivision  Court  on  a 
matter  of  fact  as  to  expunging  a 
proof,  that  not  being  within  I  &  2 
Wiil.  4.  c.  56.  8.  30.  Ex  parte 
BaUhtm,  re  SmUh,  1834.  1  Mont. 
&  Ayr.  615. 

APPEARANCE. 

A  formal  objection  to  a  notice  of 
motion^  is  waived  by  the  party  ap- 
pearing and  requesting  further  time  to 
oppose  it.  Ex  parte  Morland,  1833. 
3  Dea.  8c  Chit.  248. 

The  respondent  not  appearing 
When  a  petition  was  called  on  for 
bearings  the  petitioner  took  such  order 
as  he  could  abide  by.  The  Court  re- 
fused the  application  of  the  respondent 
On  a  subsequent  day^  to  restore  the 
petition  to  the  paper,  where  the  only 


cause  assigned  lor  the  respondent's 
non-appearance  was,  that  his  agent 
had  overlooked  the  entry  of  the  peti- 
tion on  the  fomier  occasion.  Rt 
WiUu,  1833.    3  Ilea.  &  Chit.  338. 

APPRENTICE. 
J.  apprenticed  his  sou  to  the 
bankrupt,  two  years  before  bis  bank- 
ruptcy, and  agreed  to  pay  a  premium 
of  2ML  J.  was  in  partnership  with 
T.,  and  the  bankrupt  owed  them  a 
joint  debt  exceeding  the  amount  of 
the  apprentice  fee  doe  from  J.  to  the 
bankrupt.  /.  cannot  set  off  the  ap- 
prentice fee  against  the  joint  ddit  due 
from  the  bankrupt  to  J.  and  T.  The 
Court,  under  these  circumstances^  or- 
dered lOlM.  to  be  paid  by  J.  to  the 
assignees,  together  with  the  costs  of 
the  petitkm.  Ex  parte  Soames,  1 833. 
3  Dea.  &  Chit.  320. 

APPROPRIATION,  SPECIFIC. 
A.  procures  goods  whidi  be 
agrees  with  B.  and  C.  shaO  be  shipped 
<m  the  joint  adventure  of  the  three, 
and  then  draws  bills  on  B.  and  C.  for 
the  amount  of  the  cost  of  the  goods, 
which  they  accept.  A,  engaging  to  re- 
new the  bills  until  the  return  proceeds 
for  the  goods  are  received.  B.  and 
C.  manage  the  shipment,  and  direct 
the  consignee  to  forward  the  amount 
of  the  return  sales  to  themselves.  ^. 
then  applies  to  D.  to  discount  two  of 
those  bills,  and,  to  induce  him  to  do  so^ 
undertakes  that  the  proceeds  of  the 
goods  shall  be  applied  in  liquidation 
of  the  bills  j  which  undertaking,  D. 
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after  disconnting  the  bills,  comoiuni- 
cates  to  B.  and  C.  All  the  parties 
became  bankrupt,  and  part  of  the  re- 
tarn  proceeds  come  to  the  hands  of 
the  assignee  of  B.  and  C. : — Held, 
that  the  proceeds  were  clothed  with 
a  trust  for  the  payment  of  the  bills, 
and  that  the  assignees  of  B,  and  C 
were  bound  to  pay  over  such  proceeds 
to  the  assignees  of  D,  Ex  parte  Cope" 
land,  1833.  3  Dea.  &  Chit.  199. 
S.  P.  Ex  parte  Preicott,  id.  218. 
IS.C.  1  Mont.  &  Ayr.  316. 

A,  supplies  goods  at  his  own  cost 
to  B.  and  C,  which  it  is  agreed  shall 
be  shipped  on  the  joint  account  of  the 
three ;  and  that  A.  shall  draw  bills  on 
B.  and  C  on  account  of  the  return 
proceeds,  he  undertaking  to  renew  the 
bills  until  funds  come  round  so  as  to 
keep  B.  and  C.  out  of  cash  advances. 
B.  and  C.  accept  the  bills  and  con- 
sign the  goods  to  their  correspondents 
abroad,  with  directions  to  transmit 
the  account  of  sales  and  the  proceeds 
to  themselves.  A.  discounts  the  bills 
with  parties  who  have  no  knawUdge  of 
tne  biiU  being  drawn  on  account  of  the 
jokU  shipmentf  and  are  not  made  ac* 
qwdnted  wkh  that  drcumstanee  until 
after  the  respective  bankruptcies  of  A. 
and  of  B.  and  C  : — ^Held,  that  the 
bill-holders  have  nevertheless  a  lien 
on  the  return  proceeds  of  the  ship- 
ment which  came  to  the  hands  of  the 
assignees  of  B.  and  C,  subsequently 
to  their  bankruptcy.  [Sir  /.  Cross, 
dubit.]  Ex  parte  Prescott,  1 834.  3 
Dea.  &  Chit.  218.  iS".  C.  1  Mont«  & 
Ayr.  316. 


The  bankrupt  being  indebted  to 
the  petitioners  as  the  acceptor  of  two 
bills  of  exchange,  entered  into  aa 
agreement  with  them  and  FT.  Z.  that 
the  bills  should  be  paid  out  of  the  pn>i 
ceeds  of  certain  property,  the  deeds  of 
which  were  then  in  the  hands  of  W. 
L,  for  sale  :  Held,  that  the  petitioners 
might  claim  as  equitable  mortgagees, 
but  subject  to  the  prior  lien  of  W*  X. 
Ex  parte  Grtenhitt,  1833.  3  Dea«  & 
Chit.  334. 

ASSIGNEES. 

Generalfy* 

After  an  order  for  sale  obtained 
by  an  equitable  mortgagee,  if  the  as- 
signees delay  the  sale,  sembk,  that 
the  course  is  not  to  present  a  fresh 
petition  for  a  sale,  but  to  prosecute  the 
former  order.  Ex  parte  BMnson, 
1833.    3  Dea.  &  Chit.  103. 

The  Court  will  not  interfere,  on 
the  application  of  the  assignees  to 
sanction  an  arrangement  made  by  them 
for  the  satisfaction  of  a  claim  of  the 
bankrupt's  wife.  The  assignees  must 
use  their  own  discretion.  Ex  parte 
James,  1 833.    3  Dea.  &  Chit.  290« 

Under  what  circumstances  a  re« 
served  bidding  reserved  to  assignees, 
on  the  sale  of  property  under  an  equit* 
able  mortgagee.  Ex  parte  Bernard, 
1833.  3  Dea.  &  Chit.  29K  S.  C. 
1  M.  &  A.  81. 

A  reserved  bidding  allowed  to 
assignees,  on  the  sale  of  an  estate 
which  had  been  mortgaged  by  the 
bankrupt.  Ex  parte  Ellis,  1833.  3 
Dea.  &  Chit.  297. 
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A.  in  FiMce  employt  fi.  to  tell 
wines  on  ooniiiiii9ion»  ••  wril  as  to 
purclmse  Giber  wines  on  bit  accoant 
in  London,  fior  whicb  purpose  be  fur^ 
nisbes  bim  witb  letters  of  credit, 
Tbe  wines  were  genenlly  bongbt  and 
sold  by  fi.  in  bis  own  name  \  part  of 
the  wines  consigned  by  A^  were  in 
tbe  dock  warsbouses  standing  in  B'% 
name,  and  part  formed  one  indiscri" 
niqate  stock  in  iS.'s  cellar.  A^  closes 
tbe  connectioQ  witb  B.,  and  requires 
bim  to  delirer  up  all  tbe  wines,  but 
B.  neglects  to  comply  witb  this  requi- 
sition, and  sbortly  afterwards  becomes 
baokmpt :  Held,  tbat  tbe  Court  bad 
jurisdiction  to  order  tbe  assignees  o( 
fi.  to  delirer  up  these  wines  to  A^ 
Ex  parte  MoUaui,  M33.  3  Dea«  & 
Chit.  351. 

An  assignee  is  entitled  to  his  tra^ 
Telling  expenses  incurred  by  bim  snb^ 
sequent  to  tbe  choice  of  assignees. 
Ex  parte  L)vegrao€,  re  Cooper t  1834. 
8  Dea.  &  Chit.  763. 

Where  nearly  six  years  bad  elaps- 
ed since  tbe  solicitor's  bills  of  costs 
had  been  taxed  by  tbe  Commissioners, 
and  the  assignee  was  a  party  to  tbat 
taxation,  and  to  tbe  subsequent  pay- 
ments in  discharge  of  the  bills,  the 
Cooft  refused,  on  his  application,  to 
i«fer  them  for  re-taxation.  £f  parte 
Huteimsim,  re  Freeman^  1 834,  3  Dea. 
&  Chit  829. 

If  tbe  sole  assignee  be  a  cre- 
ditor, and  sign  the  consent  to  a  au* 
persedeas,  be  need  not  be  served 
with  the  petition.  Ex  parte  Bofiuay, 
1834.     1  Mont.  &  Ayr.  708. 


Tlie  Court  will  not  lend  iu 
sanction  to  a  compromise  of  a  suit  by 
tbe  asaigoeea,  though  the  Master  re- 
ports it  would  be  ibr  the  benefit  of 
2|11  parties.  Ex  parte  WUSamMi  ra 
fTekhoU,  1834.  1  Mont,  &  Ayr^ 
689. 

QyffTC.  Whether  tbe  Court  baa 
jurisdiction  over  tbe  executor  of  an 
assignee  ?  Ex  parte  TurvUlf  re  MU* 
kr.  1834,     1  Mont«  &  Ayr.  686. 

CreditiMTB  may  petition  to  tax 
tbe  solicitor's  bill  though  ptid,  tbe 
assigpfes  bi?ing  been  guilty  of  dere- 
liction of  duty  in  not  filing  tbe  billa 
with  the  proceedings.  Ex  parte 
CoftU,  re  Faync^  1834,  1  Mont*  & 
Ayr.  665. 

If  a  bill  in  equity  by  awigneee 
be  diemissed  with  cosu,  they  must 
apply  to  the  Commissioner,  in  tho 
first  instance,  to  allow  them  out  of 
tbe  estate.  Ex  parte  GAson,  re 
PUUipe,  1634.  1  Mont.  &  Ayr. 
479. 

In  a  suit  by  the  aaaignees  of  a 
bankrupt's  or  insolvent's  estate,  it  is 
not  competent  to  tbe  defendant  to 
object  that  tbe  suit  has  been  inati- 
tuted  without  the  consent  of  the 
major  pert  in  value  of  the  creditors, 
9S  required  by  the  Bankrupt  or  In* 
solvent  Debtors'  Ai^ts.  The  jodg- 
ment  in  such  a  suit  will  bind  the 
creditors,  but  the  assignees  toiriE 
upon  themselves  tbe  responsibility 
tbat  the  suit  has  been  property  insti- 
tuted and  properly  conducted.  Ex 
parte  Pkrcy,  re  RobertSt  1832.  1 
Mylne  &  Keen,  4. 
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The  conient  of  the  ereditora  of  a 
bankrupt  to  the  institation  of  a  suit 
by  his  agaigiiees,  though  filed 
amongBt  the  proeeedings  in  the 
bankruptcy,  mutt  be  proved.  SmUh 
V.  Biggs,  IBSf.    5  Ska.  89L 

8ed  qumre.  See  Ex  parte  Evaiu, 
S  Dea.  &  Chit.  470.  Jtmee  ▼.  Yaiee, 
8  Y.  &  J.  378.  Piercy  v.  Roberts,  1 
Myl.  k  K.  4. 

In  1810  A.  conveys  Blackacre 
to  B.,  B.  becomes  bankrupt,  and  his 
assignee  conveys,  in  18S8,  to  C.  In 
18S4  A.  conveys  Blackacre  to  D.  It 
is  competent  to  Z).,  in  an  ejectment 
brought  against  him  by  C,  to  shew 
that  in  1818  A,  had  no  legal  estate 
in  Blackacre.  Whether  a  convey- 
ance  by  assignees  of  a  bankrupt, 
where  neither  bankrupt  nor  assignees 
have  been  in  possession  within  a 
year,  amounts  to  embracery.  Qiuere. 
Doe  V.  Poweil,  1884.  8  Nev.  k  Man. 
616. 

Choice  of. 
Assignees  are  not  removeable 
merely  because  CommissUMiers  reject 
the  prooft  of  creditors,  who  would 
have  been  entitled  to  vote  in  the 
ehoiee  of  assignees,  if  they  had  been 
permitted  to  prove  their  debts)  un* 
less,  indeed,  their  proofs  are  firaudu^ 
lently  procured  to  be  rejected.  Ex 
parte  Milner,  1888.     3  Dea.  &  Chit. 

Upon  a  new  choice  of  assignees 
there  is  no  necessity  to  vacate  the  as* 
signment  under  a  commission  issued 
prior  to  1  &  2  Will,  4,  c  56.    Smith 


V.  De  Tastet,  1884.   1  Mont.  &  Ayr. 
870. 

After  the  choice  of  assignees  the 
Court  will  not  make  any  order  as  to 
the  bankrupt's  allowance  for  mainte- 
nance. Ex  parte  Hail,  ISS4.  1  Mont. 
&  Ayr.  450. 


Liability  rf. 

One  of  the  assignees,  having  the 
sole  charge  of  paying  the  dividends, 
pays  the  dividend  of  a  creditor  to  a 
person  who  is  not  duly  authorized  to 
receive  it.  The  two  other  assignees 
are  equally  responsible  to  the  credi* 
tor  for  the  amount  of  the  dividend. 
Ex  parte  Whmail,  1888.  8  Dea.  & 
Chit  2ie. 

A;  before  his  bankruptcy,  agrees 
to  take  a  lease  of  a  cotton  miU,  and 
enters  into  possession.  After  his 
bankruptcy  one  of  his  assignees 
takes  possession,  and  agrees  to  ac- 
cept the  lease,  a  draft  of  which  was 
sent  to  the  assignees,  containing  co- 
venants personally  binding  on  them 
during  the  whole  of  the  term ;  and 
one  in  particular,  to  prevent  them 
from  assigning  without  the  licence  of 
the  lessor: — Held,  that  the  assignees 
were  not  bound  to  accept  of  such  a 
lease,  and  even  if  they  were»  that  the 
Court  of  Review  had  no  jurisdiction 
to  compel  a  specific  performance  of 
the  agreement.  Ex  parte  Lucas, 
1888.  8  Dea.  &  Chit.  144.  S.  C.  1 
Mont.  &  Ayr.  98. 

Under  the  Bankruptcy  Act,  tlie 
bankrupt  is  not  bound  to  pay  the  fee 
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for  the  tigiuUure  of  the  Commis- 
■ioiier  to  hit  certificate,  but  the  as- 
aigoeet,  comc  mmMt,  are  now  liable 
for  the  payment  of  it.  Rs  Damon^ 
18dd.    dDea.&Chit.  317. 

The  aifigneet  are  accountable 
for  any  money  they  distribute  among 
the  creditors,  without  an  order  of  di- 
vidend; and  although  the  bankrupt 
does  not  obtain  his  certificate  until 
after  such  distribution,  yet  when  he 
does  obtun  it,  he  may  petition  for  an 
order  on  the  assignees  to  declare  a 
final  diTidend  to  the  amount  of  the 
sum  distributed,  with  a  view  of  claim- 
ing his  allowance,  and  the  Court 
make  a  proper  order  to  prevent  the 
bankrupt  from  being  deprived  of  his 
allowance  to  the  extent  of  the  sum 
distributed.  Ex  parte  Lomas,  re 
Cooke,  1834.  3  Dea.  &  Chit.  681. 
S.a  1  M.  &  A.  437. 

A  custom  of  exchanging  accept- 
ances existing  between  the  bankrupt 
and  other  houses,  through  the  agency 
of  B.,  notes  were  sent  by  the  peti- 
tioner to  fi.,  but  never  exchanged, 
as  bankruptcy  intervened,  and  they 
were  stolen  from  fi.,  and  never 
formed  any  item  in  any  settlement  of 
accounts  between  B.  and  the  assig- 
nees:—Held,  the  petitioner  could 
not  recover  the  value  of  the  notes 
from  the  assignees.  Ex  parte  WaUo^ 
ft  Mdberfy,  1834.    1  Mont.  &  Ayr. 

685. 

Af.  and  die  Scotch  bank  mutu- 
ally exchanged  their  notes  at  stated 
limes.  M.  became  bankrupt.  His 
agent  B.  having  notes  of  the  Scotch 


bank  in  his  hands,  the  assignees  sub- 
sequently allowed  B.  to  retain  these 
notes  in  account  with  them,  he 
having  claims  against  Af.: — Held, 
the  Scotch  bank  could  recover  these 
notes  against  the  assignees.  Ex 
parte  The  Natumal  Bank  rf  Scoikmd, 
re  Maherky,  1824.  1  Mont.  &  Ayr. 
644. 

If  tlie  assignees  continue  to  de- 
fend a  suit  instituted  against  the 
bankrupt,  which  is  decided  in  fovour 
of  the  plaintiff  with  coats,  and  they 
have  no  assets,  they  are  not  pecaoo- 
ally  liable,  unless  they  vexationsly 
continued  the  defence.  Ex  parte  Gik- 
iOM,  re  PkilUpe,  1834.  1  Mont,  h 
Ayr.  479. 

In  an  action  by  a  messenger  to 
a  commission  of  bankrupt  against  the 
assignee,  appointed  under  6  Geo.  4. 
c.  16,  to  recover  the  coats  of  adver* 
tising  a  meeting  of  creditors,  and  of 
hiring  a  room  for  them  to  assemble 
in,  it  is  sufiicient  to  prove  the  plain- 
tiff's appointment,  and  that  the  ex- 
penses incurred  by  him  were  reason- 
aUe,  without  having  express  em* 
ployment  or  recognition  of  him  as 
messenger  by  the  assignee.  HaxAer 
V.  Pwr$er,  1 833.  4  Tyrw.  41 .  5.  C. 
%  Cromp.  &  Mees.  209. 

Assumpsit.  The  first  count 
stated  that  plaintiff  had  lawfully  dis- 
trained for  350/.,  due  for  rent  on  the 
effects  of  one  £.,  against  whom  a  fiat 
had  issued,  and  of  whose  estate  de- 
fendant claimed  to  be  assignee,  and 
had  put  a  person  in  poosesaion 
thereof,   and   that    in   consideration 
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that  plaintiff,  at  request  of  defend- 
ant, would  withdraw  the  said  person 
so  put  into  possession,  defendant 
claiming  to  be  assignee  as  aforesaid, 
undertook  that  the  said  sum  should 
be  paid  to  the  plaintiff  out  of  the 
produce  of  the  sale  of  the  same  ef- 
fects.  Averments,  that  plamtiff  did 
withdraw  the  person  from  posses- 
sion, and  diat  defendant  took  posses- 
sioB;  but  though  a  reasonable  time 
for  sale  of  the  efiects  and  for  such 
payments  had  elapsed,  did  not  pay 
the  said  sum  to  the  plaintiff.  Plea, 
that  before  defendant's  promise  was 
made,  a  fiat  in  bankruptcy  was  is* 
sued  against  L.,  under  which  Z.  was 
found  a  bankrupt,  and  defendant  was 
appointed  his  assignee.  That  de- 
fendant was  only  interested  as  such 
assignee  in  procuring  the  distress  to 
be  withdrawn,  and  that  after  making 
the  promises  declared  on,  and  before 
a  reasonable  time  had  elapsed  for  the 
sale  of  the  effects  in  the  declaration 
mentioned,  the  fiat  was  duly  super* 
seded,  and  the  defendant  was  after- 
wards unable  to  sell  the  said  efiects 
and  pay  the  plaintiff  out  of  the  pro- 
duce, and  gave  notice  to  the  plaintiff 
of  such  inability,  whereby  the  de- 
fendant was  discharged  from  per- 
forming the  promises  in  the  declara- 
tion:— Held,  on  demurrer,  that  the 
defendant's  promise  was  unqualified, 
and  that  the  plaintiff  had  relin- 
quished his  rights  in  consequence  of 
it^  and  was  entitled  to  recover. 

Sembk,    The  plea  was  bad  for 
not  disclosing  that  the  defendant  had 
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not  sold  before  the  fiat  was  super- 
seded. Stephens  v.  PeU,  1833.  4 
Tyrw.  6. 

ASSIGNEES,  PURCHASE  BY. 

An  assignee,  who  was  also  a 
mortgagee  of  the  bankrupt's  freehold 
property,  having  purchased  it  for  him- 
self when  it  was  put  up  for  sale,  the 
estate  was  ordered  to  be  resold,  sub- 
ject to  any  claim  of  the  assignee  by 
virtue  of  his  mortgage.  Ex  parte 
TurviU,  1833.    3  Dea.  k  Ch.  346. 

Order  refused  for  an  assignee  to 
bid  for  the  bankrupt's  property,  al- 
though the  assignee  obtained  the  con<^ 
sent  of  a  meeting  of  the  creditors, 
such  meeting  having  bden  only  at- 
tended by  half  in  value  of  the  credi- 
tors. Ex  parte  Beaumont^  re  Edmon- 
Stan,  1 834.  3  Dea.  &  Cb.  549 ;  S.  C. 
1  M.  &  A.  304. 

The  Court  will  not  confirm  a 
purchase  of  part  of  the  bankrupts 
estate  made  by  an  assignee  without 
leave,  because  a  meeting  of  creditors 
has  consented.  Ex  parte  ThwaUes,  re 
KnmoUs,  1834.    1  Mont.  &  Ayr.  323. 

ASSIGNEES,  REMOVAL  OF. 
Assignees   are    not    removable 
merely  because    Commissioners  im- 
properly reject  the  proofs  of  creditors 
who  would  have  been  entitled  to  vote 
in  the  choice  of  assignees,  if  they  had 
been  permitted  to  prove  their  debts; 
unless,  indeed,  their  proofs  are  frau- 
dulently procured  to  be  rejected.     Ex 
parte  MUner,  1 833. 3  Dea.  &  Cb.  235. 
The  examination  of  the  assignee 
3l 
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before  the  Commissionery  ai  to  tbe 
tale  of  tbe  property,  wm  permitted  to 
be  read  m  evidence  of  tbe  assignee's 
niiscondact,  tbe  petition  praying  to 
discbarge  bim  for  misconduct,  al- 
tboagb  it  did  not  pray  a  resale.  Ex 
parf  TurM,  1833.  3  Dea.  h  Cb. 
346. 

Wbtre  a  sole  aMignee  was  in  in* 
solfeiit  eircnmstancesy  and  tbere  was 
tome  fospicion  attached  to  tbe  debts 
of  tbe  creditors  wbo  elected  bim,  an 
order  was  made  tbat  be  sbonld  be  re- 
strained from  acting  as  assignee^  and 
tbat  one  or  more  persons  should  be 
appointed  to  act  in  bis  name,  giving 
him  a  proper  indemnity.  Ex  parU 
Ci^Umi,  rt  fFutm^  1834.  3  Dea. 
h  Cb.  561 1  5.  C.  1  M.  &  A.  305, 


ASSIGNMENT  OF  EQUITABLE 
RIGHTS. 
5.  having  advanced  money  to  Af  . 
roetiftd  from  him,  by  way  of  securityj 
an  assignment  of  his  equitable  life  in- 
teifii  in  certain  stock  standing  in  the 
nnmca  of  three  trostces,  under  a  mar- 
riage aettlement.  and  io  a  mortgage 
vested  in  the  same  trustees.     The 
sdvency  of  M.  becoming  doubted, 
one  of  the  trustees  and  a  rdation  of 
S.  sfttka  to  him  on  the  subject,  when 
5.  in  the  course  of  tbe  conversation, 
and  without  any  view  of  giving  vali- 
dity to  the  security  he  held,  told  him 
thai  he  held    the   above*mentioned 
assignment  as  a  security  for  bis  ad- 
vances,    a*  having  afterwards  be- 
come bankrupt.  Held,  that  this  state- 
ment, though  made  to  a  person  wbo 


was  not  acting  trustee,  sufficed  to 
prevent  tbe  stock  and  mortgage  from 
being  in  tbe  order  and  diaposHion  of 
M,  at  tbe  time  of  his  bankruptcy,  and 
consequently  from  passing  to  his  as* 
signees.  Smith  v.  Smth.  1S33.  4 
Tyrw.  52 ;  S.C.2  Crompt.  &  Meea. 
231. 

Where  shares  of  an  inaorance 
company  are  held  in  the  name  of  the 
bankrupt  as  trustee,  they  are  not  in 
his  reputed  ownership.     What  is  no- 
tice to  tbe  office?    Ex  jmrte  Wlaikm, 
rt  Kidder,  1834.     1  Mont.  &  A.  689. 
Where  a  landlord  agrees  to  grant 
a  lease  to  A^^  bis  executors, 
trators,  and  assigns,  upon  certain 
ditions,  and  A*  assigns  his  interest  in 
tbe  contract  to  J9.,  and  then  beoomes 
bankrupt,  J9.,  on  performing  tbe  eon- 
ditions,  has  a  right  to  enforce  the 
agreement  specifically,  notwithstand- 
ing bis  assignor's  bankruptcy  i   and 
bis  right  is  not  afiectcd  by  a  proviso, 
that  in  case  of  tbe  bankruptcy  of  A, 
tbe  landlord  shall  have  power  to  ro- 
enter  and  sell  the  benefit  of  the  con- 
tract and  tbe  premises,  and  hold  tbe 
proceeds,  subject  to  bis  own  elalms, 
for  tbe  use  of  A,\  estate.   Morgan  ▼. 
Rhodes,    1834.     1  Mylne  &  Keen, 
435. 

Upon  tbe  assignment  of  a  simple 
contract  debt,  the  assignor  roust  be 
considered  as  having  tbe  order  and 
disposition  of  tbe  debt,  with  tbe  eon- 
sent  of  tbe  true  owner,  until  tbe 
debtor  has  notice  of  tbe  assignment. 
Such  debt  will,  therefore,  pas^  to  the 
assignees    under    a    bankruptcy,  by 
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Tirtqe  of  6  Q(o.  4.  c.  16.  «.  72.,  »nd 
to  the  imigQfes  under  the  insolvent 
debtgn*  »ct,  7  Gfo.  4.  c.  57.  ••  31. 
Buck  T,  l4€,  1834.  3  NeT.  &  Men. 
580. 

THE  ASSIGNMENT. 

Wi(U  paue$  t9  th  Jwgn€e$  tierdf. 

A  London  banker  having  a  branch 
.bank  at  Bdinbargh»  •(opt  payment  on 
the  2d  of  January,  and  writes  to  his 
agent  at  Edinburgh,  apprising  him  of 
the  hct,  and  directing  the  business  of 
the  branch  bank  to  be  discontinued. 
On  the  4tb  January,  before  this  no- 
tice reaches  (he  agent,  the  petitioner 
pays  into  the  Edinburgh  bank  305^. 
15e.  in  notes  and  cash,  to  be  remitted 
to  (be  bouse  in  London;  bnt  after  the 
news  reaches  Edinburgh,  and  whilst 
the  notes  were  stili  in  (he  agent*s  pos- 
session, gives  him  notice  not  to  part 
with  them,  and  they  remained  in  his 
bands  on  the  26th  January,  when  a  fiat 
iMued  against  the  banker  in  London. 
The  agent  at  Edinburgh  having  a 
Uen  on  the  funds  in  his  hands,  the 
aasignees  permitted  bim  to  retain  the 
30$/i  )5«.  in  part  satisfaction  of  his 
.Ueni-«-Held,  that  the  assignees  were 
bound  to  refund  this  sum  to  the  peti- 
tioners. Em  parte  Cunningham,  1833. 
8  Dea.  &  Ch,  58. 

The  same  order  made  as  in  Ex 
parte  CtumtegAmn,  suprit,  p.  58,  al- 
though the  notes  delivered  to  the 
banker's  agent  were  not  identified.  £;r 
parte  Soiemons,  1833.  3  Dea.  &  Cb. 
77. 


The  wme  order  was  also  mede 
in  this  case.  The  notes  in  this  case 
were  paid  in  by  the  customer  on  the 
3d  January  to  a  sub»agtnt  of  the 
banker  at  Glasgow,  who  remitted 
(hem  on  (be  4th  to  th^  manag- 
ing egent  at  Edinbnrgb.  E9  parte 
WyUe,  1833.    3  Dea.  &  Chit.  82. 

The  order  made  in  £9  parie 
Cunningiam,  p.  58,  confirmed  on  ap- 
peal to  the  Lord  Chancellor,  Sa 
P«rt$  BeMer,  1833.  3  Dea.  &  Ck 
87. 

4»  prooures  goods,  whieb  be 
agrees  with  B»  and  C.  •ball  be  shipped 
on  the  joint  adventure  of  the  tbrfe» 
and  then  draws  bills  on  £•  and  C.  for 
the  amottot  of  (he  cos(s  of  tba  goods, 
which  they  accept,  ji.  engaging  to 
renew  (be  bills  until  (be  return  pro- 
ceeds for  the  goodf  are  received«  JB* 
and  C»  manage  the  shipment*  and 
direct  the  consignee  to  forward  tbe 
amount  of  (be  re(nm  salei  to  them* 
selves.  A^  (ben  applies  to  P.  to  die* 
count  two  of  these  bills,  and  to  iodnee 
him  to  do  so,  undertakes  that  the  pro- 
oeeds  of  the  goods  shall  be  applied  In 
liquidation  of  tbe  billsi  which  under* 
taking  D.,  after  discounting  the  biUi, 
communicates  to  B«  and  C.  All  the 
parties  become  baokmpt,  and  part  of 
the  return  proceeds  come  to  tbe  hands 
of  the  assignees  of  B,  and  C.  t«^Held, 
that  the  proceeds  were  clothed  with  a 
trust  for  the  payment  of  the  bills,  and 
that  the  assignees  of  fi.  and  C.  were 
bound  to  pay  such  proceeds  to  the 
assignees  of  D.    Ea  petit  Capdanif 
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1 833.  3  Dea.  &  Cb.  1 99.  S.  P.  Ex 
parte  Prescoit/id.  21 8  5  5.  C.  I  MoDt. 
Sc  A.  3)6. 

A»  supplies  jgoods  at  bis  own 

cost  to  B.  and  C,  wbicb  it  is  agreed 
sball  be  «bipped  on  tbe  joint  aeconnt 
•of  tbe  tbree,  and  tbat  J.  sball  draw 
ftills  on  B,  and  C.  on  account  of  tbe 
return  proceeds,  be  undertaking  to 
reneir    tbe  bills    until    funds  come 
round  so  as  to  keep  B,  and  C.  out  of 
-casb  advances.  B*  and  C.  accept  tbe 
bills,  and  consign  tbe  goods  to  their 
correspondent  abroad,  witb  directions 
to  tmpsmit  tbe  account  of  sales  and 
tbe  proceeds  to  tbemseWes.     A.  dis- 
counts tbe  bills  witb  parties  who  had 
R«  knowledge  of  the  bilU  bang  drawn 
on  account  of  the  joint  shipment,  and 
are  not  made  acquainted  with  that  oT' 
cumsiance  until  after  tbe  respective 
bankruptcies  of  ^.  and  of  B,  and  C: — 
Held,  tbat  tbe  bilUbolders  bave  never- 
tbeless  a  lien  on  tbe  return  proceeds 
of  tbe  shipment  wbicb  came  to  tbe 
hands  of  tbe  assignees  of  jB.  and  C, 
-subsequently    to    their    bankruptcy. 
[Sir/,  Craffdubit.]  Ex  parte  Prescott, 
1833.    3  Dea.  &  Cb.  21 8  j  S.  C.  1 
Mont.  &  Ayr.  316. 

A,,  in  France,  employs  fi.  in 
England  to  sell  by  commission,  as 
well  as  to  purchase  other  wines  on 
A/s  account  in  London^  for  wbicb 
purpose  he  furnishes  bim  with  letters 
of  credit.  Tbe  wines  were  generally 
bought  and  sold  in  B>'s  name,  part 
of  the  wines  consigned  by  A*  were  in 
.  the  dock  warehouses,  standing  in  B.'s 
name,  and  part  formed  the  indiscri- 


minate  stodk  of  fi.'s  cellar.    A,  closes 
tbe  connection  witb  B,  and  requires 
bim  to  deliver  up  all  tbe  wines,  but 
B.  Q^ects  to  comply  witb  the  reqnU 
sition,  and  shortly  afterwards  becomea 
bankrupt  :  —  Held,    tbat    no    order 
could  be  made  for  tbe  payment  to  A» 
of  any  monies,    tbe  produce  of  tbe 
wines,  if  mixed  witb  tbe  other  monies 
of  B*  at  tbe  time  of  bis  bankruptcy. 
ExparteMoidaMt,lS3S.  3D.&C.d5K 
By  tbe  6  Geo.  4.  c.  16.  s.  127. 
it  is  provided,    tbat  if  any  peraoo 
shall  bave  been  discharged  by  certifi- 
cate, or  sball  have  compounded  with 
his  creditors,  or  shall  be  discharged 
under  any  insolvent  act,  shall  be  or 
become  bankrupt,  and  have  obtained 
or  shall  hereafter  obtain  such  certifi- 
cate as  aforesaid,  unless  bis  estate 
shall  produce  sufficient  to  pay  his  cre- 
ditors 1 5s,  in  the  pound,  such  certi- 
ficate sball  only  protect  bis  pers^m 
from  arrest,  but  bis  future  estate  sball 
vest  in  his  assignees  under  tbe  said 
commission: — Held,  tbat  tbe  clause 
was  retrospective,  and  that  it  applied 
to  discharges  by  bankruptcy  and  in- 
solvency before  the  passing  of  tbe 
act,  as  well  as  to  discbarges  obtained 
subsequent  to  the  passing  of  the  act. 
A,f  in  the  year  1815,  was  dis- 
charged under  an  insolvent  act,  and 
in  18?0  obtained  his  certificate  under 
a  commission  of  bankruptcy  issued  in 
1829»  under  which  commission  bis 
estate  produced  less  than  sufficient  to 
pay  his  creditors  15«.  in  the  pound. 
A,,  in  tbe  year  1 832,  opened  an  ac- 
count with  tbe  Bank  of  England, 
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and  a  sura  of  294/.  ]5«.  was  depo- 
sited by  him  in  the  bank : — Held,  that 
an  action  for  money  had  and  received, 
brought  by  the  assignees  nnder  the 
commission  against  the  Governor  and 
Company  of  the  Bank  of  England,  to 
recover  the  amount  so  deposited,  was 
maintainable.  Elstan  v.  Braddicky 
1 834.  2  Cromp.  &  Mees.  435  -,  S,  C. 
4  Tyrw,  122. 

A  quantity  of  hops  was  pur- 
chased from  the  defendants  in  April 
1831,  the  invoice  of  which  contained 
the  words,   '*  on  rent."     The  hops 
remained  in  the  seller's  warehouse, 
and  a  bill  accepted  by  the  buyer  was 
afterwards  given  them  at  their  re- 
quest, which  they  indorsed  on  get. 
ting  it  discounted.    During  the  run- 
ning of  that  bill,  part  of  the  hops 
was  delivered,  in  pursuance  of  the 
buyer's  order,  to  his  sub-purchaser, 
who  paid  the  warehouse  rent  charged 
by  the  sellers.     Afterwards,  and  be- 
fore the  bill  became  due,  the  original 
buyer  became  bankrupt,  and  it  was 
dishonoured  at  maturitv.    Held,  that 
though  the  sellers  might  not  have  a 
right,  while  the  bill  remained  outstand- 
ing, to  part  with  the  hops  remaining  in 
their  possession,  tne  kssignee  of  the  ori- 
ginal buyer  could  not  maintain  trover 
for   them  without  actual  payment 
bt  the  price  agreed  on,  as  well  as  of 
the  warehouse  rent,  he  having  only 
the  right  of  property,  without  that  of 
possession.     Miles  v.  Gorton,  1834. 
4  Tyrw.  295. 

A  steam  engine  erected  for  the 
purpose  of  working  a  colUeryi  to  be 
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used  by  the  lessee  of  such  colliery 
during  his  term,  but  to  be  held  as 
the  property  of  the  landlord,  subject 
to  such  use,  will  not  pass  to  the  as- 
signees of  the  tenant  on  his  bank- 
ruptcy, for  it  does  not  come  within 
the  description  of  "  goods  and  chat- 
tels" in  6  Geo.  4.  c.  16.  s.  72.  nor 
had  the  bankrupt  the  actual  or  appa-c 
rent  ownership.  Coombs  v.  Beau- 
mont, 1833.   5  Barn.  &  Adol.  72. 

The  Bankrupt  Act,  6  Geo.  4.  c. 
16.  s.  72.  vests  in  the  assignees  such 
goods  whereof  the  bankrupt  was  re- 
puted owner  at  the  time  when  he  be- 
came bankrupt,  by  the  consent  and 
permission  of  the  true  owner.  But 
where  the  true  owner  had  permitted 
his  goods  to  remain  in  the  order  and 
disposition  of  A.  until  the  day  before 
he  became  bankrupt,  and  then  de- 
manded the  possession  of  them, 
which  A.  refused  to  deliver: — Held,, 
that  they  did  not  pass  to  A.*s  assig- 
nees. Smith  V.  Tapping,  1833.  5 
Barn.  &  Adol.  674.  S.  C.  2  Nev.  & 
Man.  421. 

Vacating. 

Upon  a  new  choice  of  assignees 
there  is  no  necessity  to  vacate  the 
assignment  under  a  commission  is- 
sued prior  to  1  &  2  Will.  4.  c.  56. 
Smith  V.  l)e  Tastet,  1834. .  1  Mont. 
&  Ayr.  370. 

ASSIGNMENT 

Of  Petitioning  Creditors  Bond. 

A  fiat  superseded,  with  costs  to 
be  paid  by  the  petitioning  creditor. 
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on  die  giTound  of  the  bankrupt's  mi- 
Dorityy  btu  the  Court  made  no  order 
for  assigomg  the  bond.  Ex  parte 
1859,    3  Dea*  &  Chit.  107. 


ASSIGNOR  AND  ASSIGNEE. 

Where  a  landlord  agrees  to 
grant  a  lease  to  ^.,  his  executors, 
administrators,  and  assigns,  upon 
certain  conditions,  and  A,  assigns 
his  interest  in  the  contract  to  £.,  and 
then  becomes  bankrupt,  £.,  on  per- 
forming the  conditions,  has  a  right 
to  enforce  the  agreement  specifically, 
notwithstanding  his  assignor's  bank- 
ruptcy ;  and  his  right  is  not  affected 
by  a  proviso,  that  in  case  of  the 
bankruptcy  of  A,  the  landlord  shall 
haTe  power  to  re-enter  and  sell  the 
benefit  of  the  contract  and  the  pre- 
mises, and  hold  the  proceeds,  subject 
to  his  own  claims,  for  the  use  of  ^.'s 
estate.  Morgan  y.  Rhodes,  1834.  1 
Mylne  fc  Keen,  435. 

ATTORNEY. 

See  Solicitor. 

ATTORNEY'S  ADMISSION, 

A  party,  under  the  special  cif* 
Ainistances,  admitted  an  attorney 
nunc  pro  tunc.  Ex  parte  Tanner, 
1835.     3Dea.  &  Chit.  Id. 

The  admission  of  a  solicitor, 
under  peculiar  circumstances,  order- 
ed to  be  inrolled  nunc  pro  tunc.  Ex 
parte  Anon.  1835.  3  Dea,  &  Chit. 
417 


MamkrMpteg. 

BANKRUPTCY. 
Its  Effect. 
One  or  two    partners    accept 


bills  for  a  previous  partnership  lia- 
bility, after  the  co-partner  had  com- 
mitted an  act  of  bankruptcy: — Held, 
that  these  bills  were  in  the  hands  of 
a  bond  fide  holder,  proveable  against 
the  joint  estate  under  a  subsequent 
commission  issued  against  both  par- 
ties. Ex  parte  Rolfinson,  1833.  3 
Dea.  tc  Chit.  376.  S.  C.  1  Mont.  & 
Ayr.  18. 

Where  a  landlord  agrees  to 
grant  a  lease  to  A.,  his  executors, 
administrators,  and  assigns,  upoli 
certain  conditions,  and  A.  assigns  his 
interest  in  the  contract  to  J9.,  and 
then  becomes  bankrupt,  B.,  on  per- 
forming the  conditions,  has  a  right 
to  enforce  the  agreement  specifically, 
notwithstanding  his  assignor's  bank- 
ruptcy ;  and  this  right  is  not  affected 
by  a  proviso,  that  in  case  of  the 
bankruptcy  of  A.  the  landtotrd  shall 
have  power  to  re-enter,  and  sell  the 
benefit  of  tlie  contract  and  premises^ 
and  hold  the  proceeds,  subject  to  bis 
own  claims,  for  the  use  of  ^.'s  estate. 
Morgan  v.  Rhodei,  1834«  1  Mylne  & 
Keen,  435. 

R.  M.  made  a  settlement  of  real 
estate  to  the  use  of  himself  for  life^ 
with  a  power  to  appoint  to  any  one 
or  more  of  his  sons,  in  fee  or  others 
wise,  and,  in  default  of  appointment, 
to  his  first  and  other  sons  in  tail, 
with  remainder  to  himself  in  fee. 
He   became  bankrupt,    and    subse- 
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quently  to  his  bankruptcy  appointed 
to  his  eldest  son  in  fee: — Held,  that 
the  appointment  could  not  enure  as 
an  appointment  to  a  base  fee,  deter- 
mibable  on  the  extinction  of  the  prior 
estates  tail*  because  such  a  limitation 
would  have  been  bad  in  the  settle-^ 
ment  creating  the  power. 

Qtuertt  Whether  the  power  was 
destroyed  by  the  bankruptcy;  the 
Court  considering  that  the  invalidity 
of  the  appointment  rendered  it  un* 
necessary  to  determine  that  point. 
Btuikam  y.  Mtt,  183^.  1  Mylne  & 
Keen,  32. 

BANKRUPT, 

Gtnendlv. 

On  a  petition  by  creditors  to 
supersede,  on  the  ground  of  fraudu* 
'lent  collusion  between  the  petitioning 
creditor  and  tlte  bankrupt,  the  bank- 
rupt's affidavit  detailing  the  particu- 
lars of  the  fraud  is  admissible  in  evi^ 
dence.  Ex  partt  Am$hy^  1833.  3 
Dea.  &  Chit.  10. 

When  the  bankrupt  petitions  to 
annul  the  fiat  on  the  ground  that  he 
has  not  committed  an  act  of  bank- 
ruptcy, the  Court  will  order  him  to 
be  furnished  with  copies  of  the  de- 
positions relating  to  the  act  of  bank- 
ruptcy. £jr  parte  Smith,  1833.  3 
Dea.  k  Chit.  101. 

A  bankrupt  did  not  disclose  a 
life  interest  which  he  possessed  in 
otrtain  property,  when  he  pabsed  his 
last  examination;  and  after  a  lapse 
of  more  than  twenty  yearsf  when 
four  of  the  Commissioners  were 
dead,  he  petitioned  for  a  fiat  to  be 
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issued  to  fresh  Commissioners,  and 
that  the  assignee  might  be  ordered 
to  account*  The  Court»  under  these 
circumstances,  allowed  the  bankrupt 
to  issue  a  new  fiat  in  the  name  of  a 
creditor,  but  thought  that,  after  this 
concealment,  he  was  not  entitled  to 
any  inquiry  against  his  assignee. 
Ex  parte  Holder,  1834.     3  Dea.  & 

Chit.  ftie. 

Under  the  Bankruptcy  Court 
Act,  the  bankrupt  is  not  bound  to 
pay  the  fee  for  the  signature  of  the 
Commissioner  to  his  certificate^  bu^ 
the  assignees,  cume  senMe,  are  now 
liable  fbr  the  payment  of  it.  R^ 
Dawson,  1833.  3  Dea.  &  Chit.  317. 

The  price  of  goods  sold  by  an 
uncertificated  bankrupt  may  be  reco- 
vered by  him  against  the  vendee,  his 
assignees  not  interfbring.  HajfUar 
V.  Skertooodf  1833.  1  Nev.  &  Man. 
401. 

Where  a  bankrupt,  after  com- 
mencing actions  against  the  petition- 
ing creditor  and  the  messenger,  pre- 
sents a  petition  to  supersede^  the 
Court  will  require  him  to  discontinue 
the  actions  before  it  proceeds  to 
hear  the  petition.  But  see  next 
case.  Ex  parte  Pmonal,  1834.  3 
Dea.  &  Chit.  723.  S.  C.  1  M.  ft  A. 
163,  314. 

Where  a  bankrupt  petitions  to 
annul  the  fiat,  on  the  ground  of  there 
being  no  petitioning  creditor's  debt, 
nor  any  act  of  bankruptcy,  the  Court 
cannot  compel  him  to  undertake  to 
bring  an  action :  but  see  the  preced- 
ing case.    Ex  parte  Daly,  1834.     3 
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Dea,  &  Chit.  723.    S.  C.  1  M.  &  A. 
843. 

A  bankrupt  is  protected  from 
arrest,  on  an  attachment  for  con- 
tempt for  non-payment  of  money,  on 
his  return  home  from  passing  his  last 
examination.  Ex  parte  Ja^es,  1834. 
3  Dea.  &  Chit.  764. 

The  Court  has  jurisdiction  to  re- 
strain the  bankrupt  from  bringing  ac- 
tions to  upset  his  commission.  After 
twenty-two  years,  and  acquiescence, 
the  Court  will  restrain  the  bankrupt 
frona  bringing  actions  against  pur- 
chasers under  the  commission.  Ex 
parte  Davy,  re  Chambers,  1834.  1 
Mont.  &  Ayr.  283. 

The  Court  has  jurisdiction  to 
stay  any  action  brought  by  bankrupt 
in  any  Court.    Ibid.  290. 

Long  acquiescence  is  enough  to 
refuse  to  supersede,  on  the  application 
of  the  bankrupt,  but  not  alone 
enough  to  enable  the  Court  to  re- 
strain him  from  bringing  actions. 
Ibid.  297. 

The  Court  would  not  restrain 
an  action  in  which  the  bankrupt  in- 
tended fairly  to  try  the  validity  of 
the  commission.  If  bankrupt  peti- 
tion to  supersede,  having  actions 
pending,  he  must  elect.    Ibid,  299. 

Where  there  are  not  the  requisites 
to  support  a  fiat,  the  Chancellor  will 
recommend  to  the  Commissioner  to 
hear  counsel  against  the  adjudica- 
tion; and  if  the  bankruptcy  be  al- 
ready found,  will  stay  the  insertion 
of  the  advertisement  in  the  Gazette, 


and    supersede.      Ex  parte   Noke$t 
1834.    1  Mont.  &  Ayr.  461. 

His  Allowancep 

The  assignees  are  accountable 
for  any  money  they  distribute  among 
the  creditors  without  an  order  or 
dividend.  And  although  the  bank- 
rupt does  not  obtain  his  certificate 
until  after  such  distribution,  yet  when 
he  does  obtain  it,  he  may  petition  fof 
an  order  on  the  assignees  to  declare 
a  final  dividend  to  the  amount  of  the 
sum  distributed,  with  a  view  to  daim-* 
ing  his  allowance.  And  the  Court 
will  make  a  proper  order  to  prevent 
the  bankrupt  from  being  deprived  of 
his  allowance  to  the  extent  of  the 
sum  distributed.  Ex  parte  Lomas^ 
re  Cooke,  1834.  3  Dea.  &  Chit  681. 
S.  C.  1  M.  &  A.  437. 

After  the  choice  of  assigneesi 
the  Court  will  not  make  any  order 
as  to  the  bankrupt's  allowance  for 
maintenance.  Ex  parte  Hallf  1834« 
1  Mont«  &Ayr.  450. 

Under  a  joint  and  separate  fiati 
the  bankrupt's  allowance  is  to  be  cal«- 
culated  on  the  amount  of  his  separate 
estate,  together  with  his  share  of  the 
joint  estate,  not  on  the  gross  amonnt 
of  the  joint  estate*  Ex  parte  Lomasi 
re  Cooke,  1834.  1  Mont.  &  Ayr. 
525. 

His  Examination  adjourned  sine  die* 

The  Court  will  supersede  where 
all  the  creditors  consent,  and  the 
bankrupt  has  paid  20f .  in  the  pound. 
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though  his  examination  has  been  ad* 
journed  sine  die.  Ex  parte  Gudge, 
1  Mont.  &  Ayr.  341. 

Where  the  last  examination  of 
the  bankrupt  has  been  adjourned  sine 
die^  the  Court  will  not  order  the 
Commissioners  to  appoint  a  time,  un- 
less misconduct  be  charged  against 
them,  or  the  bankrupt  can  show 
serious  injury  will  accrue.  Es  parte 
Perkinst  1834.  1  Mont.  &  Ayr.  524* 

His  Surrender, 

A  petition  to  supersede  a  joint 
commission,  on  consent  of  creditors, 
cannot  be  entertained  as  to  any  one 
of  the  bankrupts  who  has  not  sur- 
rendered. Ex  parte  Knawlsanf  IS53, 
3Dea.  &Chit.  191. 

A  surrender  at  a  prior  meeting 
is  sufficient  where  the  bankrupt  be- 
comes unable  by  illness  to  surrender 
at  the  last  meeting.  Ex  parte  Thomas, 
1833.    3  Dea.  &  Chit.  S34. 

A  trader  being  in  debt  to  several 
persons,  leaves  the  country  in  June 
1833  with  some  intention  of  return- 
ing, but  does  not  actually  return,  nor 
does  he  make  provision  for  the  pay- 
ment of  all  his  debts.  In  September 
1833,  one  of  the  creditors,  whose  debt 
was  left  unprovided  for,  issues  a  fiat 
cgainst  him,  which  the  bankrupt,  by 
his  agent  in  this  country,  after  the 
ibrty-second  day,  petitions  to  super- 
sede:— Held)  (dissent.  Sir  /.  Cross) 
that  the  fiat  could  not  be  superseded 
without  the  previous  surrender  of  the 

• 

):inkrupt: — Held  also,  jper  tot.  Cur.t 
that  the  continued  absence  of  the 


bankrupt,  under  these  circumstances, 
amounted  to  an  act  of  bankruptcy. 
Ex  parte  Kirkman^  1833.  3  Dea.  & 
Chit.  450.  S.  C.  1  Mont.  &  Ayr. 
709. 

BANKRUPT  EXECUTOR. 
It  seems  that  a  sole  executor 
who  becomes  bankrupt  may  sign  his 
own  certificate.    Re  Lamrence,  1 834. 
1  Mont.  &  Ayr.  453. 

BARGAIN  AND  SALB. 

The  common  bargain  and  sale 
from  the  Commissioners  to  the  as- 
signees passes  an  estate  tail  of  which 
the  bankrupt  was  seised  at  the  time 
of  his  bankruptcy. 

Qucere^  therefore,  where  the 
bankrupt  was  seised  of  an  estate 
tail,  which  he  represented  as  an  estate 
in  fee  simple,  and  died  before  the 
estate  was  sold  under  his  commission^ 
whether  there  is  any  necessity  for  the 
Commissioners  executing  a  special 
conveyance  to  the  purchaser,  and 
what  would  be  the  eflect  of  such  a 
conveyance  thus  executed  after  the 
death  of  the  bankrupt?  Em  parte 
Somervilletre  Loscombe,lBS4.  3Deat 
&  Chiti  668.  S.  C.  1  Mont.  &  Ayrt 
408. 

BARRISTER. 
See  also  Couhsel. 

The  Court  will  in  all  cases  up^ 
hold  the  general  order  of  LordXoif^A- 
boroughf  which  directs  that  in  country 
commissions  there  must  be  inserted 
the  names  of  two  barristers*  Ex  parte 
KUsby.USd.    3  Dea.  &  Chit.  19* 
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BOND. 
See  aleo  Assionicent   of  Pfici- 

TIDKINO  Cr£DITOR*8  BOHD. 

A  bankrupt  bad  on  his  marriage 
entered  into  a  bond  to  trustees  to  pay 
them  IftOOL  upon  trust  for  himself 
$»r  lifei  if  he  should  not  become  a 
bankrupt,  with  remainder  to  his  in- 
tended wife  fot  life,  with  tbe  usual 
limitations  to  qhildren;  and  on  the 
faith  of  the  bond  be  was  permitted 
to  apfily  to  his  own  use  his  wife's 
otarriage  portion,  amounting  to  150^.  : 
Heidi  that  tbe  trustees  were  entitled 
tb  ptove  fbr  the  IfiOOL ;  the  dividend^! 
to  be  invested  In  stock,  the  diyideff^ 
of  which  was  to  be  subject  to  the 
pajrment  of  interest  to  the  wife  on 
the  150/.,  atid  the  remainder  to  the 
bankrupt's  creditors  for  hift  life,  and 
after  his  death,  upon  the  trusts  of 
the  bond.  Ex  parte  Shute,  1833. 
$  Dea.  ^  Chit.  1. 

R,  (7.  borrowed  aaum  of  money, 
and  gave  the  lenders  a  botid,  by 
which  be  and  four  others  bound 
themselves  jointly  and  severally  in  a 
penalty  for  the  regular  payment  of 
interest,,  and  for  the  discharge  of  the 
pdacipal  and  all  interest,  which  might 
be  due  at  the  end  of  five  years,  or,  if 
sooner  called  upon,  then  at  twenty- 
one  days  aller  demand.  One  of  the 
co-obligors  bt  R.  C.  became  bank- 
rupt, and  obtained  his  certificate. 
At  the  time  of  the  bankruptcy  a  for* 
feiture  had  accrued  by  non-payment 
bf  interest^  but  it  was  not  insisted 
tipon,  and  the  interest  was  subse- 
quently paid  up.     After  the  certi'^  | 


flcate*  R.  C.  waa  called  upon  for  the 
principal^  but  did  not  pay,  and  pay* 
ment  was  enforced  from  the  four  co» 
obligors  who  had  continued  solvent. 
In  an  action  by  one  of  them  againat 
the  party  who  had  been  bankrupt, 
for  contribution  i—Heldf  that  they 
could  not  have  proved  under  the 
commission  by  sect.  5  S  of  the  Bank- 
rupt Act,  and  therefore  that  the 
certificate  was  no  answer  to  the  ac- 
tion. Clements  v.  Langley,  1833. 
5  Bam.  &  AdoL  $7it. 

BILLS  OF  EXCHANGE. 

See  alto  Accommodation    Bti.La-^ 
Cross  Bills. 

/f.,  a  money  broker,  was  in  the 
habit  of  depositing  bills  of  exchange 
with  B.  and  Co.  as  a  security  for 
advances,  but  he  did  not  indorse  the 
bills,  nor  were  they  hegotiated  by  B. 
and  Co.,  or  ever  presented  for  pay- 
ment. Amongst  the  bills  so  depo- 
sited was  one  for  1000/.  accepted  by 
C,  who  became  bankrupt  on  the  5tfa 
March  1824,  which  was  some  time 
afler  the  bill  fell  due.  M.  also  be- 
came bankrupt  on  the  12th  December 
ISZ5,  when  B.  and  Co.  proved  the 
amount  of  the  balance  he  owed  them, 
excepting  this  bill  as  a  security ;  but 
toiade  no  attempt  to  prove  the  bill 
under  C's  commission  until  January 
1826,  when  the  Commissioners  re- 
jected the  proof: — Held,  that  Ihe 
delivery  of  the  bill  by  H.  to  B.  and  Co. 
must  be  taken  to  have  been  by  way  of . 
pledge,  to  secure  the  amount  of  the 
advances  then  due  from  H,  to  B.  and 
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Co.|  and  ndt  with  an  intention  to 
transfbr  the  property  in  it ;  and  that 
the  amount  of  those  adtanees  having 
been  since  paid,  B.  and  Co«  could 
not,  under  these  circuoisti^ceS)  prove 
the  bill  under  C/d  commission.  Ex 
parUBrittent  ISSS.    S  Dea.  8e  Chit. 

A.  procures  goods,  which  he 
agrees  With  B.  and  C.  shall  b«  shipped 
on  the  joint  adventure  of  the  thfee^ 
and  then  draws  bills  on  B,  and  C.  for 
the  amount  of  the  costs  of  the  goods, 
which  they  accept,  A.  engaging  to 
renew  the  bills  until  the  return  pro- 
<ieeds   for  the  goods  are  received. 
B.  and  C.  manage  the  shipment,  and 
direct  the  consignee  to  forward  the 
account  of  the  return  sales  to  them- 
selves.   A.  then  applies  to  D,  to  dis- 
count two  of  these  bills,  and,  to  in- 
duce him  to  do  so,  undertakes  that 
the  proceeds  of  the  goods  shall   be 
applied   in  liquidation  of  the  bills ; 
which    undertaking    Z).,    after  dis- 
counting th^  bills,  communicated  to 
B,  and  C.     All  the  parties  became 
bankrupt,  and  part  of  the  return  pro- 
ceeds came  to  the  hands  of  the  as- 
signee of  B.   and   C. :— rHeld,  that 
the  proceeds   were  clothed  with   a 
trust  for  the  payment  of  the  bills, 
and  that  the  assignees  of  B. .  and  C. 
Were  bound  to  pay  over  such  pro- 
ceeds to   the  assignees   of  D.    Ex 
parte  Copelahd,   18^3.      3   Dea.  & 
Chit.  199.     S,  P.  Ex  parte  Prescott, 
td.  2l8.    S.  C.  1  Mont.  &  Ayr.  316. 
A.  supplies  goods  at  his   own 


shall  be  shipped  on  the  joint  account 
of  the  three,  and  that  A.  shall  drsiw 
bills  on  fi.  and  C.  on  account  of  the 
return  proceeds,  he  undertaking  t6 
renew  the  bills  until  Amds  came  round 
So  as  to  keep  B.  and  C.  out  of  cash 
advances.  B.  and  C.  accept  the  bills, 
and  consign  the  goods  to  their  cor- 
respondent abroad,  with  directions  to 
transmit  the  account  of  sales  Imd  the 
proceeds  to  themselves.  A.  discounts 
the  bills  with  parties  who  have  no 
knowledge  qf  the  hilU  being  drawn  on 
account  qf  the  joint  shipment,  and  are 
not  made  acquainted  with  that  ctrcwn- 
stance  until  after  the  respective  bank- 
ruptcies of  A.  and  of  B.  and  C :— - 
Held,  that  the  bill-holders  have  ne» 
vertheless  a  Hen  on  the  return  pro- 
ceeds of  the  shipment  whieh  eome  to 
the  hands  of  the  assignees  of  ^.,  B., 
and  C,  subsequently  to  their  bank« 
ruptcy.     [Sir  J.  Cross  dubit.]    Ex 
parte  Prescott,  1854.   3  Dea.  &  Chit. 
218.     5.  C.  1  Mont.  &  Ayr.  316. 

The  holder  of  a  bill  of  exchange 
falling  due  and  being  dishonoured 
after  the  bankruptcy  of  the  drawer, 
is  bound  to  use  due  diligence  in 
giving  notice  to  the  bankrupt  or  his 
assignees  of  the  dishonour  of  the 
bill.  Therefore,  where  the  bankr 
rupt*s  house  continued  open,  in  his 
absence  aftef  his  bankruptcy,  the 
messenger  being  in  possession  dur- 
ing part  of  the  time,  and  the  bank- 
rupt*s  wife  or  clerk,  during  the  other 
period  of  his  absence  :—Ileld,  that 
the   holder  was   at  least  bound  to 


cost  16  B.  Iind  C,  which  it  is  agreed  }  leave  notice  at  the  bankrupt's  house. 
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Quaref  whether  he  was  boand  also 
to  seek  out  the  bankrupt's  as- 
signees, for  the  purpose  of  giving 
them  notice  ?  No  such  notice  how- 
ever is  necessary,  where  there  are  no 
effects  of  the  drawer  in  the  hands  of 
the  acceptor  during  the  currency  of 
the  bill.  Ex  parte  Johnson,  1834. 
3  Dea.  8r  Chit.  433 ;  S.  C.  1  Mont, 
&  Ayr.  6^2. 

BILL. 
Ditmistalqf* 

If  a  bill  filed  by  assignees  be 
dismissed  with  costs,  the  Lord  Chan- 
cellor has  no  jurisdiction  to  order 
the  costs  to  be  retained  out  of  the 
bankrupt's  estate.  Turner  y,  Htbbert, 
1834.  1  Mont.  &  Ayr.  243.  But 
see  Ex  parte  Key$,  3  Dea.  &  Chit. 
1263.    5.  C.  I  Mont.  &  Ayr.  2)26. 

If  a  bill  in  equity  by  assignees 
be  dismissed  with  costs,  they  must 
apply  to  the  Commissioner,  in  the 
first  instance,  to  allow  them  out  of 
the  estate.  Ex  parte  Oibton,  re 
PUtUps,  1834.  1  Mont.  &  Ayr. 
479. 

CERTIFICATE  OF  BANKRUPT. 

Allowance  and  Signature  of. 

Where  two  bankrupts^  under  a 
joint  fiat,  obtain  a  joint  certificate 
jrom  their  creditors}  and  one  of  the 
bankrupts  dies  before  the  certificate 
IS  allowed,  the  Court  will  on  motion 
allow  it  as  the  separate  certificate  of 
the  survivor.  Ex  parte  Carter,  1 834. 
3  Dea,  &  Ch,  549;  S.  C.  1  M.  &  A. 
Il5, 


It  seems  that  a  sole  executor, 
who  becomes  bankrupt,  may  sign  bis 
own  certificate.  JR^  Lawrence,  1834. 
1  M.  &  A.  453. 

Semble,  that  a  creditor  who  had 
signed  the  certificate  by  attorney 
cannot  stop  the  certificate  by  subse- 
quently withholding  an  afiSdavit  veri- 
fying his  signature  to  the  power.  Ex 
parte  Dunstan,  1834.  1  M.  &  A. 
619. 

Effect  of  and  of  the  want  of. 

The  assignees  are  accountable 
for  any  money  they  distribute  among 
the  creditors  without  an  order  of 
dividend.  And  although  the  bank- 
rupt does  not  obtain  his  certificate 
until  after  such  distribution,  yet  when 
he  does  obtain  it,  he  may  petition 
for  an  order  on  the  assignees  to  de* 
clare  a  final  dividend  to  the  amount 
of  the  sum  distributed,  with  a  view  of 
claiming  his  allowance.  And  the 
Court  will  make  a  proper  order  to 
prevent  the  bankrupt  firom  being  de- 
prived of  his  allowance  to  the  extent 
of  the  sum  distributed.  Ex  parte 
Lomds,  re  Cooke,  1834.  3  Dea.  & 
Ch.  681;  S.C.  iM.  &  A.  417. 

The  price  of  goods  sold  by  an 
uncertificated  bankrupt  may  be  re* 
covered  by  him  against  the  vendee^ 
his  assignees  not  interfering.  .  Hajfl- 
tar  v.  Sherwood,  1833.  1  Nev.  & 
Man.  401. 

It  is  not  df  course  to  supersede  a 
second  commission  against  an  uncerti- 
ficated bankrupt,  on  the  application  of 
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the  assignees  &c.  under  tbe  fiat.  Ex 
parte  Devat,  re  Kenton,  1834.  1 
M.  &  A.  420. 

By  the  6  Geo.  4.  c.  16.  b.  197., 
it  is  provided,  that  if  any  person  shall 
have  been  discharged  by  certificate, 
or  shall  have  compounded  with  his 
creditors,  or  who  shall  be  discharged 
under  any  insolvent  act,  shall  be  or 
become  bankrupt,  and  have  obtained 
or  shall  hereafler  obtain  such  certi- 
ficate as  aforesaid,  unless  his  estate 
shall  produce  sufficient  to  pay  his 
creditors  15#.  in  the  pound,  such 
certificate  shall  only  protect  his  per- 
son from  arrest,  but  his  future. estate 
vests  in  his  assignees  under  the  said 
commission: — ^Held,  that  the  clause 
was  retrospective^  and  that  it  applied 
to  discharges  by  bankruptcy  or  in- 
solvency before  the  passing  of  the 
act,  as  well  as  to  discharges  obtained 
subsequent  to  the  passing  of  the  act 
A,,  in  the  year  1815,  was  discharged 
under  an  insolvent  act,  and  in  1830 
obtained  his  certificate  under  a  com- 
mission of  bankrupt  issued  jn  1829, 
under  which  commission  his  estate 
produced  less  than  sufficient  to  pay 
I5s.  in  the  pound.  ^.,  in  the  year 
18d£,  opened  an  account  with  the 
Bank  of  England,  and  a  sum  of  294/. 
I5s.  was  deposited  by  him  in  the 
bank : — Held,  that  an  action  for 
money  bad  and  received,  brought  by 
the  assignees  unde^  the  commission 
against  the  Governor  and  Company 
of  the  Bank  of  England,  to  recover 
the  amount  so  deposited,  was  main- 
tainable.    Elston  V.  BraddUkf  1884. 


2  Cromp.   &  Mees.   435 ;  5.  C.  4 
Tyrw,  122. 

Where  an  attorney  has  received 
money  to  the  use  of  his  client,  and 
not  accounted  for  it^  and  has  after- 
wards become  bankrupt  and  obtained 
his  certificate,  the  Court  will  not,  on 
motion,  order  him  to  repay  the 
money  so  received,  the  amount  being 
a  debt  barred  by  the  certificate.  But 
if  the  attorney  committed  fraud  in 
the  receiving,  and  not  accounting, 
the  Court,  in  the  exercise  of  its 
general  jurisdiction  over  its  officers, 
will  enforce  such  payment  as  a  modi* 
fication  of  the  punishment  which  it 
might  otherwise  inflict  for  his  mis^* 
conduct.  The  case  of  fraud,  how>» 
ever,  ought  to  be  clear,  and  the 
attorney  should  have  notice,  by  the 
form  of  the  rule,  that  the  application 
is  of  a  penal  nature.  It  is  not  enough 
to  call  upon  him  to  show  cause  why 
he  should  not  pay  over  the  mbney. 
Re  Bonner^  1833.  4  Bam.  &  Adol. 
811. 

After  the  bankruptcy  of  ^.  and 
before  his  certificate,  B,,  one  of  his 
creditors,  purchases  goods  from  him. 
In  an  action  brought  by  A.  after 
obtaining  his  certificate^  for  the  price 
of  the  goods,  the  old  debt  cannot  be 
set  off,  being  barred  by  the  certifi- 
cate. Hayllar  v.  Sherwood,  1833.  1 
Nev.  &  Man.  401. 

The  trial  of  a  cause  was  post- 
poned by  order  of  a  Court  of  Nisi 
Prius,  on  the  defendant's  application, 
on  the  terms  of  his  paying  the  plain- 
tiff his  costs  of  the  day.    The  order 
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of  nisi  priot  was  made  a  rule  of 
Court,  and  the  costs  were  taxed,  after 
wbieh  the  defendant  became  bank- 
f  upt  :-<*He]d,  that  be  was  discharged 
by  bis  certificate  as  to  theae  interior 
Otttory  costs  so  ascertained  before  the 
bankruptcy.  Jacob  v.  PkUli^t  1834. 
4  Tyrw.  6^2. 

A  certificated  bankrupt  cannot 
be  discharged  from  arrest  for  a  debt 
Qovered  by  his  certificate,  till  it  baa 
been  inroUed  pursuant  to  6  Geo.  4. 
Q.  16.  8.  06.  /ffce»  V.  Philiipt,  1894. 
4  Tyrw,  652  \  S.O.I  Cromp.  Mees. 
&  Rose,  195. 

A  daim  founded  on  a  covenant 
to  charge  a  perticular  debt  upon  a 
specific  fund  in  which  the  covenantor 
hue  no  present  interest,  but  merely 
an  ei^pectancy,  ia  not  barred  by  the 
bankruptcy  and  certificate  of  the 
covenantor*  before  he  acquires  an 
actual  interest  In  the  fund.  Lydc  v. 
iktymv,  1333.    1  Mylne  &  Keen,  083. 

A  elerk  hired  .generally  by  the 
year  at  a  certain  salary,  may,  upon  a 
dissolution  of  contract  by  mutual 
consent  within  the  year,  reeover  aa* 
lary  pro  ra(a»  without  any  express 
agreement  to  that  effect.  The  con- 
tracts of  a  trader  with  bis  clerks  and 
servants  are  not  dissolved  by  the 
issuing  a  commission  of  bankruptcy 
against  biiq,  tlierefore  the  derk  of  a 
trader  against  whoin  a  commission  of 
hioikruptoy  issues  during  a  current 
year  of  the  hiring  of  such  clerk,  mayi 
after  the  bankrupt  has  obtained  his 
certificates  recover  his  salary  for  the 
whole  yeer ;  so  also  he  may  recover 


pro  raim,  where  the  contract  baa  been 
dissolved  by  mutual  conaent  witbia 
the  year.  The  departure  of  the 
clerks  upon  the  ceasing  of  the  trade, 
is  evidence  of  a  dtaaolution  of  such 
contract.  Thome  v.  WHUam,  1 8M. 
3  Nev.  &  Man.  345. 

Feee/or, 
Under  the  Bankruptcy  Court 
Act  the  bankrupt  is  not  bound  to 
pity  the  fee  for  the  signature  of  tbo 
Commissioner  to  bia  certifioate,  but 
the  assignees  (come  $enMe)  are  now 
liable  for  the  payment  of  it.  Re  Dmm 
emt  1833.    3  Deac  &  Chit.  31  f. 

Staying. 
See  Mito  Petition  to  Stat  Gertx- 
ricATB — Stayino  Certipicatb. 
A  petition  to  suy  the.  certificate 
and  to  prove  was  presented :  Held, 
1.  It  need  not  state  that  the  petiti- 
oner is  a  creditor  ($ed  quttre.)    ft.  It 
need  not  slate  when  the  debt  was  re- 
jected.     3.  It  need  not  state  what 
debt  was  rejeeted.     Ex  parte  RohU- 
«o»,  re  Casef  1834.     1  MonL  k  Ayr. 
703. 

CERTIFICATE  OF  COMMIS- 
SIONERS, 
A  petition  to  supersede  with 
consent  of  creditors  cannot  be  enter- 
tained without  the  usual  certificate  of 
the  Commissioners,  nor  unless  it  is 
^et  down  in  the  paper  for  bearing. 
Ex  parte  Crolc^,  1833,  3  Peac  Sr 
Chit.  9. 

CERTIFICATE  OP  REGISTRAR- 
RraetrMg. 
An  application  that  the  officer 
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of  the  Court  miiy  be  directed  to  re* 
view  hit  certificate  as  to  the  taxation 
of  eoats,  may  be  made  by  motion. 
It  i«  not  an  objection  to  such  eppH* 
eation,  that  the  amount  of  the  taxed 
costs  has  not  been  paid  into  Gourti 
though  It  may  be  proper  to  make 
such  payment  one  of  the  terms  of  the 
order  fbr  re-taxation.  Ex  parte  /Zh 
chardrnm^re  Canutt^  18d4,  3  I>eac.  & 
Chit,  736  \S.C.\  Mopt.  &  Ayr.  377, 

CHAMPERTY  AND  EMBRA- 
CERY. 
In  1818|  A,  conveys  Blackacre 
to  B.^  jB.  becomes  bankrupt,  and  his 
assignees  convey,  in  1833,  to  C. 
In  1834  A,  conveys  Blackacre  toD. 
It  is  competent  to  D.,  in  an  ejectment 
brought  against  him  by  C,  to  show 
that  in  1818  A»  had  no  legal  estate 
m  Blackacre.  Whether  a  convey- 
ance by  assignees  of  a  bankrupt 
where  neither  bankrupt  nor  assig- 
nees have  been  in  possession  within 
a  year,  amounts  to  embracery,  quceref 
Doe  V,  Powell,  1834.  3  Nev.  & 
Man.  616. 

CH08E  IN  ACTION. 
8€$  aUo  AssioNHENT  Of  Equitablb 

Rights. 
A*  made  advances  to  B.,  a  tra- 
der, and  afterwards  took  from  him  as 
a  security,  an  assignment  of  an  equit- 
able life  interest,  in  stock  and  other 
property  standing  in  the  name  and 
vested  in  three  trustees  under  a  mar- 
riage settlement.  There  being  ru- 
mours about  the  solvency  of  ^.,  A., 
hi  the  course  of  conversation,  subse- 


quently to  the  assignment,  and  no| 
with  a  view  of  giving  validity  to  his 
secuirity,  mentioned  to  one  of  the 
trustees  who  was  not  the  acting  trua<» 
tee»  that  he  was  secure4  by  the  an* 
signment: — Held)  that  this  commu- 
nication was  a  sufficient  notice  to 
prevent  the  interest  of  B*  passing  to 
his  assignees  on  hi»  bankruptcy,  aa 
property  ip  bis  order  and  dispoaitlon. 
Smith  V.  Smith,  1833.  £  Crpmp.  d| 
Mee.  213;  S^C.  4Tyr,5S. 

Upon  the  assignment  of  a  sim« 
pie  contract  debt,  the  assignor  must 
be  considered  as  having  the  QrdoT 
and  disposition  of  the  debti  with  the 
consent  of  the  true  owner,  until  th0 
debtor  has  notice  of  the  assignment. 
Such  debt  will  therefore  pas^.to  the 
assignment  under  a  bankruptcy  by 
virtue  of  6  Gto,  4,  p.  16.  a,  7a.  and 
to  the  aasignees  vnder  the  inaolvent 
debtors'  act,  7  Geo.  4,  Ct  57.  s.  31. 
Buck  V.  Let,  1834, 3  Nev.&  Man.  580. 

CLAIM. 

Where  a  sum  has  been  ordered 
to  be  paid  into  Court  by  the  bank- 
rupt in  a  suit  in  Chancery  still  pend* 
ing  against  him,  a  claim  was  ordered 
to  be  entered  on  the  proceedings  for 
the  amount,  and  the  assignees  were 
directed  to  reserve  dividends  on  that 
sum  to  be  paid  to  the  Aocountant- 
General  to  the  credit  of  the  suit  in 
Chancery.  Ex  parte  Farden,  re  P^ 
ten,  1833.  3  Dea.  &  Chit.  479; 
S.  C.  1  Mont.  &  Ayr.  210. 

Where  the  bankrupt  had  been 
ordered  to  pay  a  sum  into  Court,  in 
a  suit  in  Chancery  isgainst  him  pend- 
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ing  at  the  time  of  his  bankruptcy,  it 
was  ordered  bj  the  Court  of  Review 
that  a  daim  should  be  entered  for 
that  sum  on  behalf  of  the  plaintiff  in 
the  suit,  and  that  the  dividends  on 
that  sum  should  be  paid  into  the 
Court  of  Chancery,  and  invested  in 
the  name  of  the  Aeconntant-General. 
Ex  parte  Hancock,  re  GiUmrd^  18dd. 
3  Dea.  &  Chit.  523  \  S.C.\  Mont, 
ft  Ayr.  220. 

A  daim  or  proof  cannot  be  re* 
sisted  because  the  creditor  has  pro- 
perty belonging  to  the  estate  in  his 
possessicMi ;  that  is  only  a  ground  to 
restrain  payment  of  the  dividends. 
The  Court  has  not  jurisdicticm  to  re- 
cover property  alleged  to  have  been 
given  as  a  fraudulent  preference  to 
be  delivered  up  because  the  party 
has  claimed.  Ex  parte  DobtoHf  re 
Tkompton,  1834.    1  Mont.  &  A.  666. 

COLONIAL  LAW. 
By  the  laws  of  Antigua^  slaves 
were  declared  to  be  inheritance  and 
aiBxed  to  the  freehold;  and  by  59 
Geo.  3.  c.  120.  s.  9,  no  deed  or 
instrument  conveying  any  interest  in 
slaves  was  valid,  unless  the  r^;istered 
names  and  descriptions  of  the  slaves 
were  set  forth  in  the  instrument^  or 
in  some  schedule  thereof.  The  bank- 
rupts deposited  with  B.  and  Co.,  as 
security  for  a  loan  of  money,  a  deed 
of  conveyance  to  the  bankrupts  of  a 
plantation  and  slaves  in  Antigua,  with 
a  written  memorandum  accompanying 
the  deposit.  The  deed  contained  a 
schedule  of  the  registered  names  and 
descriptions  of  the  slaves,  but  they  I 


were  whoUy  omitted  in  the  memoran- 
dum of  the  deposit : — Held,  1st,  that 
this  was  nevertheless  a  good  equita- 
ble mortgage  of  the  slaves  mentioned 
in  the  deed.  2d.  That  the  sUves 
being  real  property  in  the  island  of 
Antigua,  could  not  be  considered  as 
within  tjhe  order  and  disposition  of  the 
banknipu  at  the  time  of  their  bank- 
ruptcy. Ex  parte  Rocker,  1834.  3 
Dea.  &  Chit.  704 ;  iS.  C.  1  M.  &  A. 
481. 

COMMISSIONERS. 

The  Court  will  in  all  cases  up- 
hold the  general  order  of  Lord 
Loughborough^  which  directs,  that 
in  country  commissions  there  must 
be  inserted  the  names  of  two  bar* 
risters.  Ex  parte  KiUby,  1833.  3 
Dea.  &  Chit.  19. 

Where  unfounded  charges  of  cor* 
ruption  were  brought  against  Com- 
missioners by  a  petitioner,  who  ap- 
peared to  be  the  tool  of  other  parties^ 
the  Court  ordered  the  Commissioners 
their  *' costs,  charges,  and  expensesy" 
and  suspended  the  order  until  the 
attorney  for  the  petitioner  should 
show  cause  why  be  should  not  per- 
sonally pay  the  costs.  Ex  parte 
Williams,  1833.   3  Dea.  &  Chit.  103. 

The  bankrupt,  who  was  a  tavern 
keeper,  had  bought  of  the  petitioner 
large  quantities  of  wines,  lying  in  the 
docks,  which  were  sold  to  him  by 
sample,  for  stipulated  prices,  and  at 
long  credit,  and  for  which  the  pe- 
titioner ddivered  to  him  the  usual 
transfer.  The  assignees  sold  the 
wines  by  auction  at  a  considerable 
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loss,  in  consequence  of  which  the 
Commissioner  made  a  reduction  in 
the  petitioner's  proof,  on  the  ground 
that  the  prices  charged  for  the  wines 
were  too  high.  Held,  that  he  was 
not  justified  in  making  such  reduc- 
tion. The  costs  of  the  petitioner, 
under  these  circumstances,  were  or^ 
dered  to  be  paid  olit  of  the  estate. 
Ex  parte  Bxay^  1833.  3  Dea.  & 
Chit.  175. 

If  more  than  the  statutable  fees  are 
taken  by  the  Commissioners,  they 
are  perpetually  disqualified  from  act- 
ing under  any  future  fiat.  Two 
travelling  fees  for  attending  two 
meetings  on  the  same  day,  under  the 
same  bankruptcy,  are  beyond  the 
fees  allowed  by  the  statute.  Ex  parte 
Carter,  re  Wolman,  1834.  3  Dea.& 
Chit  678. 

A  second  fiat  issued  againit  one  of 
several  partners,  after  a  previous  fiat 
against  the  other  partners,  cannot 
now  be  directed  to  the  same  country 
Commissioners  as  those  named  in 
in  the  first  fiat,  under  the  6  Geo,  4.  c. 
16.  s.  17.  but  must  be  directed  to 
the  new  Commissioners  appointed 
under  the  1  &  2  fT.  4.  c.  56.  s. 
14.  E^  parte  Beague,  re  SchoMwar. 
3  O.  &  C.  747 ;  S.C.  \U.^  A. 
445. 

Where  there  are  not  the  requisites 
to  support  a  fiat,  the  Chancellor  will 
recommend  to  the  Commissioner  to 
h^r  counsel  against  the  adjudication ; 
and  if  the  bankruptcy  be  already 
found,  will  stay  the  insertion  of  the 
advertisement  in  the  GazettCi  and 
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supersede.      Ex  parte  Nokei^  1834. 
1  Mont.  &  Ayr.  461. 

On  an  application  of  a  tenant  of 
the  assignees,  a  reference  was  made 
to  the  Commissioner,  who  reported 
the  rent  should  be  reduced,  which 
was  done.  On  the  application  of 
some  creditors,  one  of  whom  offered 
higher  rent,  the  Court  refused  to  in- 
terfere. Ex  parte  De  BegniSy  re  Cham- 
bers, 1834.     1  Mont.  &  Ayr.  277. 

Where  the  last  examination  of  the 
.bankrupt  has  been  adjourned  sine 
die,  the  Court  will  not  order  the 
Commissioners  to  appoint  a  time 
unless  misconduct  be  charged  against 
them,  or  the  bankrupt  can  show 
serious  injury  will  accrue.  Ex  parte 
Perkins,  1834.   1  Mont,  k  Ayr.  524. 

Where  there  is  no  charge  against 
Commissioners,  they  need  not  appear. 
Ibid. 

COMMISSIONERS'  FEES. 

Under  the  Bankruptcy  Court  Act^ 
the  bankrupt  is  not  bound  to  pay  the 
fee  for  the  signature  of  the  Commia«* 
sioner  to  his  certificate,  but  the  as- 
signees, come  semble,  are  now  liable 
for  the  payment  of  it.  Re  Dawson, 
1833.    3Dea.&  Chit.  317. 

If  more  than  the  statutable  fees  are 
taken  by  the  Commissioners,  they  are 
perpetuaUy  disqualified  from  acting 
under  any  future  fiat.  Two  travelling 
fees  for  attending  two  meetings  on 
the  same  day,  under  the  same  bank- 
ruptcy, are  beyond  the  fees  allowed 
by  the  statute.  Ex  parte  Carter,  re 
Wobnan,  1834.    3  Dea.  &  Chit.  678. 
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On  $m  WMuoeeitful  appliaitimi  to 
the  Commisftioiier  to  expunge  a  debt 
vnder  tectioD  60  of  6  O.  4.  c.  16.  the 
applicant  may  be  ordered  to  pay  the 
Coinmiieiooers'  and  eoUcttor's  fees, 
and  the  anmt  paid  for  the  use  of  the 
roooiv  &€•  Ex  parte  KithMyy  rt 
H^,  18M.   1  Mont.  &  Ayr.  642. 

COMMITMENT. 

A  bankrupt  having  been  conimitted 
wf  one  Oi  cne  ^jonQon  v/oniiiuSHOuers 
to  the  CMtody  of  the  metienger, 
for  not  answering  satisfactorily,  was 
bronght  np  before  two  Comniis- 
tiooers,  and  committed  by  them  to 
Newgate.  Held,  that  the  commit* 
ment  was  31egal«  inasmuch  as  the 
bankmpt  ought  to  have  been  brought 
up  and  re-examined  befiMre  a  Sub- 
divieion  Court*  consisting  of  three 
Commissioners,  who  must  be  all  pre- 
sent at  such  re-examination,  though 
they  need  not  be  unsnimous  in  the 
•enlenoe  of  comsiitment.  On  an 
application  for  a  bankrupt's  dis- 
chaige  by  habeas  corpus,  an  aflSda- 
vitmay  bo  read,  atating  circumstances 
which  an  not  set  Ibrth  in  the  warrant 
of  dia  Commissioners.  Es  parte 
Lampon,  1634.  $  Dea.  &  Chit.  7^1  ; 
iS^.  C.  1  M.  &  A.  246. 

An  application  to  be  discharged 
from  custody  on  the  ground  of  the 
insufficiency  of  the  Commissioners' 
warrant  must  be  by  petition.  Eg  parte 
Jtmut  16S4.    I  Mont.  &  Ayr.  704. 

A  prisoner  regularly  committed 
by  a  Commissioner  to  the  messenger, 
and  subsequently  irregularly    com- 


mitted by  the  SubdimiQa  Court,  la 
not,  on  a  discharge  under  habeas 
corpus,  remanded  to  die  custody  of 
the  messenger.  Ex  parte  BardwM^ 
re  Fenabiei,  1834.  1  M.  &  A.  214. 

The  Subdivision  Court  cannot  com*' 
mit,  on  an  adjourned  examinailont 
after  merdy  asking,  **  do  you  abida 
by  your  former  atawers  ?"  The  party 
must  be  re-examined.  ExparttBarii^ 
weii^  re  Venabks,  1834.  1  Mont,  ft 
Ayr«  193. 

After  an  order  to  pay  within  n 
specified  time,  the  next  order  is  to 
pay  within  four  days  or  stand  ooos^ 
mitted ;  this  is  of  course  at  the  oflke ; 
but  if  circumstances  vender  an  iqppli* 
cation  to  the  Court  neoeaaary^  nacica 
must  be  given  to  the  other  aidte.  £t 
parte  Sokmmu^  re  Ma^eria^^  I8JSk 
1  Mont.  &  Ayr.  269,  note. 

When  a  person  will  be  disdiaiged 
from  an  attadiment  for  non-payment 
of  money,  the  process  being  irregular. 
Ex  parte  Mabeky,  re  Betuxtts^  1834« 
1  Mont.  &  Ayr.  2$7. 

If  an  order  of  oonmittal  be  asked, 
the  affidavit  must  state  that  the 
money  is  still  due  and  owing,  and 
that  the  party  has  not  paid,  nor  any 
person  on  his  behalf;  b«t  the  saaae 
atrictness  is  not  required  on  an  inters 
mediate  order.  Ex  parte  Murroff,  re 
SmUk,  1834.     1  Mont.  &  Ayr.  478. 

COMPROMISE. 
The  Court  will  not  lend  its  sanc- 
tion to  a  compromise  of  a  auit  by  the 
assignees,  though  the  master  reports 
it  would  be  for  the  benefit  of  all  par* 
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tk^    £s  jmrie  Wilfmnu,  re  fFtinkoh, 
1834.     1  Mont.  8c  Ayr.  689. 

CONCEALMENT  OP 
PROPERTY. 
A  bttdcrupt  did  not  diidoM  a 
life  interest  which  he  possetaed  in 
Qtrtain  ptopertj,  when  he  passed  hb 
list  examimtioti ;  and  after  a  lapse 
6f  more  than  twenty  yeans  when  four 
of  the  CoBdmissioneTS  were  dead,  he 
petitioned  for  a  fiat  to  be  issued  to 
freeh  Commissioners,  and  that  the 
assignee  might  be  ordered  to  ae* 
oouBU  The  Court,  under  diese  eir- 
oamstanceB,  allowed  the  bankrupt  to 
issue  a  new  fiat  in  the  name  of  a 
ersditor,  but  thought  that  after  this 
concealment  he  was  not  entitled  to 
any  inquiry .  against  his  assignee. 
Em  parte  HMer,  1834.  3  Dea.  ft 
Chit*  «76. 

CONCERTED  FIAT. 
Although  a  fiat  is  concerted  for 
the  purpose  of  defending  an  action 
brought  by  a  creditor  against  the 
bankrupt  for  the  recovery  of  his 
debt,  yet,  where  the  creditor  proves 
hb  debt  under  the  fiat,  and  lie&  by 
ftr  tan  months  before  he  presents  a 
petition  to  annul  the  fiat,  the  Court 
will  dismiss  the  petition.  Em  parte 
MUU,  n  Cohtuoh  1834.  3  Dea.  & 
Chit.  606 ;  iS.  C.  1  M.  &  A.  810. 

CONSENT. 
See  alto  Ac^uibsobkcb. 
A  petition  to  supersede  with 
consent  of  creditors  cannot  be  enter- 


tained without  the  usual  certificate 
of  the  Commissioners,  nor  unless  ft 
is  set  down  in  the  paper  for  hearing. 
Em  parte  CrokeTj  1833.  3  Dea.  tt 
Chit.  9. 

A  petition  to  supersede  a  joint 
Commission,  on  consent  of  creditors^ 
cannot  be  entertained  as  to  any  OM 
of  the  bankrupts  who  has  not  sur^ 
rendered.  Ex  parte  JTaovboii,  1 833. 
3  Dea.  Be  Chit  191. 

Where  a  creditor  gave  a  power 
of  attorney  in  general  terms,  bttt 
without  any  express  power  to  cota<^ 
sent  to  a  supersedeas,  and  the  signa^ 
ture  of  the  creditor  htmsrif  to  such 
consent  was  easily  attainable  :--*HeId, 
that  his  own  signature  ought  to  be 
procured.  Re  Sampeon,  1833.  8 
Dea.  ft  Chit  198. 

On  a  petition  for  supersedeae 
with  consent  of  treditors,  where  one 
of  the  creditors  had  died  intestate : 
— Held,  that  the  bankrupt  should 
either  have  taken  out  a  limited  ad- 
ministration for  the  purpose  of  ae*> 
senting  to  the  supersedeas,  or  (which 
would  have  been  the  better  plan) 
apply  to  the  Court  to  ex|>utege  the 
proof.  Es parte  lfaUflB95.  3  Dea. 
ft  Chit  449 ;  S.  C.  1  M.  ft  A.  54. 

On  a  petition  to  supersede^  by 
consent  of  creditors,  the  official  as- 
signee need  not  sign  the  petition. 
Em  parte  Parker ^  1833.  8  Dea.  (k 
Chit  112. 

Petition  for  supersedeas,  with 
consent  of  creditors,  one  dies  insol- 
vent after  proof,  and  his  executor 
does  not  prove  the  will :«— Held,  that 
3m^ 
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die  brother-in-law  might  sigQ   the  i 
consent.    Another  creditor  becomes 
bankrupt,  and  one  of  his  assignees  is 
abroad: — Held,   that  the  signature 
of  the  other  assignee  was  sufficient, 
with  an  affidavit  of  the  consent  of 
the  absent  assignee.    Another  cre- 
ditor who  had  proved  a  debt  as  the 
continuing  partner  of  a  firm  that  had 
dissolved  their  partnership,  died  be- 
fore   his    retiring    partner: — Held, 
that  his  executor  might  sign  the  con- 
sent.    Ex  parte   Leader,    ISSS,     3 
Dea.  &  Chit.  468  ;  S.  C.  I  Mont. 
&  Ayr.  1^04. 

Order  refused,  for  an  assignee 
to  bid  for  the  bankrupt's  property, 
although  the  assignee  obtained  the 
consent  of  a  meeting  of  the  creditors, 
such  meeting  having  been  only  at- 
tended by  half  in  value  of  the  cre- 


re  Knowles,  1834.    1  Mont.  &  Ayr. 
323. 

The  consent  of  the  creditors  of 
a  bankrupt  to  the  institution  of  a 
suit  by  his  assignees,  though  ffled 
amongst  the  proceedings  in  the  bank- 
ruptcy, must  be  proved.  Smiik  v. 
Briggs,  1832.  5  Sim.  391.  Sed 
qucere^  see  Ex  parte  Evam,  3  Dea.  & 
Chit.  470 ;  Jones  v.  Yatet,  3  Y.  & 
J.  373  ;  Piercy  v.  Roberts,  1  Mylne 
&  Keen,  4. 

In  a  suit  by  the  assignees  of  a 
bankrupt's  or  insolvent's  estate,  it  is 
not  competent  to  the  defendant  to 
object  that  the  suit  has  been  insti- 
tuted without  the  consent  of  the 
major  part  in  value  of  the  creditors 
as  required  by  the  bankrupt  and 
insolvent  debtors'  act.  The  judg- 
ment in  such  a  suit  will  bind  the 


ditors.  Ex  parte  BeaumosU,  re  Edmon-     creditors,  but  the  assignees  take  upon 


ston,  1834.     3   Dea.  &  Chit.  S49 ; 
S.  C.  1  M.  &  A.  304. 

The  Court  will  supersede  where 
all  the  creditors  consent  and  the 
bankrupt  has  paid  20#.  in  the  pound, 
thoug1»  his  examination  has  been  ad- 
journed sine  dk.  Ex  parte  Crudge, 
I  Mont.  &  Ayr.  341. 

If  the  sole  assignee  be  a  creditor 
and  sign  the  consent  to  a  super- 
sedeas, he  need  not  be  served  with 
a  petition.  Ex  parte  Ramsay,  1834. 
1  Mont.  &  Ayr.  708. 

The  Court  will  not  confirm  a 
purchase  of  part  of  the  bankrupt's 
estate  made  by  an  assignee  without 
leave,  because  a  meeting  of  creditors 
has  consented.    Ex  parte  Thwaites, 


themselves  the  responsibility  that  the 
suit  has  been  properly  instituted  and 
properly  conducted^^  Piercy  v.  Ao- 
berts,  1832.     1  Myl.  &  Keen,  4. 

CONSOLIDATION  OF 
ESTATES. 

An  application  to  consolidate  the 
joint. and  separate  estates  wiU  not  he 
granted  if  one  creditor  dissents,  un- 
less absolutely  necessary.  Eat  parte 
Sheppard^  1 833.    3  Dea.  &  Chit.  1 90. 

A  joint  and  several  creditor 
proves  his  debt  under  two  separate 
estates,  after  which  the  joint  and 
separate  estates  are  consolidated  :— 
Held,  that  the  creditor  is  neverthe- 
less entitled  to  retain  both  his  proo&. 
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Es  parte  Fuller,  1838.     3  Dea.   & 
Chit.  520 ;  S.  C.  1  M.  &  A.  222. 

CONTEMPT. 
If  an  order  of  committal  be 
asked,  the  affidavit  must  state  that 
the  money  is  still  due  and  owing, 
and  that  the  party  has  not  paid,  nor 
any  person  on  his  behalf;  but  the 
same  strictness  is  not  required  on  an 
intermediate  order.  Ex  parte  Mur- 
ray, re  Smith,  1834.  1  Mont.  & 
Ayr.  478. 

CONTINGENT  DEBT. 

Where  the  bankrupt  had  entered 
into  a  joint  bond  with  a  co-obligor  to 
indemnify  the  sheriff  against  any  loss 
he  may  sustain  from  relinquishing 
the  possession  of  goods  seized  under 
an  execution,  and  no  loss  was  ac- 
tually sustained  by  the  sheriff  until 
after  the  issuing  of  the  fiat : — Held, 
that  the  sheriff  could  prove  no  debt 
by  virtue  of  the  bond.  Ex  parte 
Marshall,  1834.  3  Dea.  &  Chit. 
120 ;  S.  C.  1  Mont.  &  Ayr.  145. 

DEBT. 

The  bankrupt  having  received 
550/.  with  his  wife  on  his  marriage, 
gave  a  bond  to  trustees  conditioned 
for  the  payment  of  1100/.  <'on  re- 
ceiving notice  from  the  trustees  :**-r^ 
Held,  that  although  no  notice  was 
given  to  the  bankrupt  before  his 
bankruptcy,  this  was  nevertheless  a 
contingent  debt  proveable  within  the 
|)ro visions  of  the  56th  section  of  6 
Oeo.  4.  c.  16.  Ex  parte  Hooper,  re 
West,  1834.    3  Dea.  &  Chit.  655. 


R.  C.  borrowed  a  sum  of  money 
and  gave  the  lenders  a  bond,  by 
which  he  and   four    others    bound 
themselves  jointly  and  severally  in 
a  penalty  for  the  regular  payment  of 
interest,  and  for  the  discharge  of  the 
principal  and  all  interest  which  might 
be  due  at  the  end  of  five  years,  or,  if 
sooner  called  upon,  then  at  twenty- 
one  days  after  demand.    One  of  the 
co-obligors  of  R,  C.  became  bank- 
rupt, and   obtained  his    certificate. 
At  the  time  of  the  bankruptcy  a  for- 
feiture had  accrued  by  nonpajrment 
of  interest,  but  it  was  not  insisted 
upon,  and  the  interest  was   subse- 
quently paid  up.     After  the  certifi- 
cate, R.  C.  was  called  upon  for  the 
principal,  but  did  not  pay,  and  pay- 
ment  was  enforced  from  the  four 
co-obligors,  who  had  continued  sol- 
vent.    In  an  action  by  one  of  them 
against  the  party  who  had  been  bank- 
rupt,  for  contribution, — Held,   that 
they  could  not  have  proved  under 
the  commission  by  sect.  5ft  of  the 
Bankrupt  Act,  and    therefore    that 
the  certificate  was  no  answer  to  the 
action.     Clements  v.  Langley,  1833. 
5  Barn.  &  Adol.  372. 

CONTRACT. 

See  also  Ageeement. 
Where  a  landlord  agrees  to  grant 
a  lease  to  A,,  his  executors,  admi- 
nistrators, and  assigns,  upon  certain 
conditions,  and  A,  assigns  his  inter « 
est  in  the  contract  to  B,,  and  then 
becomes  bankrupt,  B,,  on  performing 
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iht  OQQditiQQt,  hw  a  right  to  enforce 
the  agrotmeoi  qMcificaUy»  notwith- 
■taading  hi*  astignor't  hankruptcy ; 
and  hi*  right  i«  not  aiiected  by  a 
proviao^  that  in  caae  of  tb«  bank- 
niptcy  of  il.  the  Uadlord  shall  have 
powfr  to  rt-ent«r  and  tell  the  benefit 
of  the  oootract  and  premiaee,  and 
hold  the  prooeedfly  tubjoct  to  hisowq 
daimt,  ibr  the  uso  of  i<.'s,e«tate, 
Morgm  ▼.  JUoder,  1834.  1  My  be 
&  Kaen»  435* 

A  derk  hired  generally  by  the 
yew  at  a  oertain  salary^  may,  upon  a 
diseoltttion  of  ooitract  by  mutual 
cooaent,  within  the  year  recover  sa- 
lary pro  nUa^  without  any  express 
i^greenent  to  that  eflfect. 

The  contracts  of  a  trader  with 
his  oleics  and  servants  are  not  dis- 
•olved  by  the  issuing  a  commission 
of  hankruptcy  against  him ;  there, 
fore  the  clerk  of  a  trader  against 
whom  a  commission  of  bankruptcy 
isaoeSf  during  a  current  year  of  the 
hiring  of  such  derk»  may,  after  the 
bankrupt  haa  obtained  his  certificate, 
leoover  his  salary  for  the  whole 
year.  Soi  alsoy  he  may  recover  jiro 
rata  where  the  contract  haa  been 
dissolved  by  mutual  consent  within 
the  year,  but  after  the  issuing  of^he 
commission.  The  departure  of  the 
clerks  upon  the  ceasing  of  the  trade, 
is  evidence  of  a  dissolution  of  such 
contract.  7%ma8  v.  WiHiamt,  1834. 
S  Nev.  &  Man.  545. 

The  common  bargain  and  sale 
from  the  Commissioners  to  the  as- 
aignees  passes  an  estate  tail  of  which 


the  bankrupt  was  seiaed  at  the  tuw 
of  his  bankruptcy* 

QiMpre,  therefore,  where  the 
bankrupt  was  aeiaed  of  an  estate  tail, 
which  he  represented  as  an  eittte  in 
fee  simple,  and  died  belbre  the  oatate 
was  sold  under  his  commission,  whe- 
ther there  is  any  necessity  for  the 
Commissioners  executing  a  special 
conveyance  to  the  pttrchaaer»  and 
what  would  be  the  eflfect  of  such  a 
conveyance,  thus  execotadt  after  the 
death  of  the  bankrupt  ?  E*  poflr 
SomervUlCf  re  Loscombe^  1834.  3  Dea. 
&  Chit.  668 ;  S.C.I  Mont,  ft  Ayr. 
408. 

COPIES. 

When  the  bankrupt  petitiona  to 
annul  the  fiat  on  the  ground  that  he 
has  not  committed  an  act  of  bank* 
niptcy,  the  Court  will  order  him  to 
be  furnished  with  copies  of  the  depo* 
sitions  relating  to  the  act  of  bank* 
ruptcy.  Ex  parte  Smiik,  1833.  3 
Dea.  &  Chit.  101. 

Where  a  fiat  is  lost,  and  a  party 
does  not  choose  to  rely  on  secondary 
evidence  of  its  existence,  the  proper 
course  is  to  isiiue  a  fresh  fiat,  and  not 
a  duplicate  fiat.  Re  Levett^  1834w 
3  Dea.  &  Chit  567 ;  5.  C.  1  Mcmt 
ft  Ayr.  308. 

COSTS. 

Generally. 

In  order  lo  fix  ^  executor  of 
the  petitioning  creditor  with  C9sta^ 
the  petitioner  most  pray  coata  against 
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him  io  hit  character  of  executor. 
EgparU  Hmmood,  1833.  3  Dea.  & 
Chit.  252. 

An  application  fbr  security  for 
coatf  must  he  made  before  any  step 
is  taken  by  the  party  applying.  Ex 
paarH  TuU,  re  Daim,  1833.  3  Dea. 
&  Chit  503 ;  S.C.I  Mont.  &  Ayr. 
80. 

A.y  B.^d  and  D.,  contract  a 
debt  with  W.  for  goods  supplied  to 
them  on  their  joint  account.  A.,  £.» 
and  C.  become  bankrupt,  and  W, 
proves  the  amount  of  his  debt  under 
their  eommission,  stating  in  his  depo- 
sition that  A.^  B.,  and  C.  only  (with- 
out noticing  />.,)  were  jointly  in- 
debted to  him,  but  he  afterwards  sues 
and  recovers  the  amount  of  his  debt 
against  D.  the  insolvent  partner : — 
Held,  that  in  consequence  of  the  in- 
fiyrmality  of  this  proof«  W.  must  pay 
the  costs  of  the  aj^cation  of  the  as- 
signee to  expunge  it.  Ex  ftarte 
Aitmu,  f€  Tkaekere^,  1834.  3  Dea. 
&  Chit.  623. 

A.  and  fi.sue  out  a  commission  as 
solicitors  to  the  petitioning  creditor, 
and  the  assignees  afterwards  appoint 
C.  to  act  as  solicitor,  but  it  is  agreed 
between  him  and  A.  and  B.,  with  the 
privity  of  the  assignees,  that  all  three 
diall  jointly  act  as  solicitors  and 
sh«re  the  profits,  and  the  assignees 
afterwards  recognise  the  acting  of  A. 
and  B.  aa  auch  joint  solicitors:-— 
Held,  1st,  that  this  amounted  to  a 
iftainer  by  the  assignees  of  A.  and 
B*  ^s  joint  aohoitors  with  C.  idiy^ 
that  the  Court  of  Review  had  juris- 


diction on  the  petition  of  A.  and  B. 
(C.  having  been  served  with  it,)  to 
enforce  the  payment  by  the  assignees 
of  the  solicitor's  bill  of  costs.  3dly» 
that  the  assignees  were  not  liable  for 
the  payment  of  such  coats,  whether 
they  had  funds  in  their  hands  or  not. 
Ex  parte  Haamumd,  re  Woodhgf 
1834.  3  Dea.  &  Chit.  626 ;  8.  C. 
1  Mont.  &  Ayr.  3^8. 

A  memorandum  in  writing  drawn 
up  entirely  by  the  derk  of  an  equit- 
able mortgagee,  and  which  was  not 
signed  by  the  bankrupt,  b  not  soffi- 
dent  to  exempt  the  mortgagee  from 
paying  the  costo  of  the  petition  for 
the  sale.  Ex  parte  Emmertmh  re 
Kmgrfordy  1834.  3  Dea.  k  Chit. 
654. 

When  a  petition  m  dismissed 
with  costs,  the  Court  will  not  limit 
the  payment  of  costs  merely  as  to  the 
affidavito  that  were  read  on  the  hear- 
ing of  the  petition ;  for  in  general  all 
aflSdavits  filed  are  entered  as  read. 
Ex  parte  Lucas,  re  OUham,  1834. 
3  Dea.  &  Chit.  664 ;  S.  C.  I  Mont. 
&  Ayr.  405. 

To  sttf^port  an  objection  to  the 
hearing  of  a  petition  on  the  gronnd  of 
the  costs  not  having  been  paid  by  the 
petitioner,  aa  directed  by  a  fiirmer 
order,  there  must  have  been  a  per- 
sonal demand  of  the  costs.  Ex  parte 
WyaU,  1834.  3  Dea.  &  Chit.  665  ; 
a.  C.  1  Mont.  6c  Ayr.  405. 

Where  biUs  of  exchange  proved 
under  a  fiat  have  been  lost  by  the 
creditor,  and  he  therefore  cannot  pro- 
duce them  for  the  purpose  of  re^ 
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ceiving  his  dividends,  and  an  appli- 
cation to  this  Court  becomes  neces- 
sary to  receive  them,  the  creditor 
must  pay  the  costs  of  the  application. 
Ex  parte  Trust,  re  Hartsinck,  18d4. 
3  Deac.  &  Chit.  750. 

An  assignee  is  entitled  to  his 
travelling  expenses  incurred  by  him 
subsequent  to  the  choice  of  assignees. 
Ex  parte  Lovegrwe,  re  Cooper ^  1894. 
d  Deac.  &  Chit.  763. 

Where  nearly  six  years  had 
elapsed  since  the  solicitor's  bill  of 
costs  had  been  taxed  by  the  Com- 
missioners, and  the  assignee  was  a 
party  to  that  taxation,  and  to  the 
subsequent  payments  in  discharge  of 
the  bills,  the  Court  refused,  on  his 
application,  to  refer  them  for  re-tax- 
ation. Ex  parte  Hutchinson,  re  Free» 
man,  1834.     3  Deac.  &  Chit.  839. 

The  trial  of  a  cause  was  post- 
poned by  order  of  a  Court  of  Nisi 

Prius,  on  the  defendant's  application, 

* 

on  the  terms  of  his  paying  the  plain- 
tiff his  costs  of  the  day.  The  order 
of  nisi  prius  was  made  a  rule  of 
Court,  and  the  costs  were  taxed, 
after  which  the  defendant  became 
bankrupt: — Held,  that  he  was  dis- 
charged by  his  certificate  as  to  these 
interlocutory  costs  so  ascertained  be- 
fore the  bankruptcy.  Jacobs  v. 
Phillips,  1834.  4  Tyrw.  652  ;  5.  C. 
1  Cromp.,  Mees.,  &  Rose.  195. 

In  an  action  by  a  messenger  to 
a  commission  of  bankrupt  against 
the  assignee  appointed  under  6  Geo, 
4.  c.  16.,  to  recover  the  costs  of  ad- 
vertising a  meeting  of  creditors)  and 


of  hiring  a  room  for  them  to  assemble 
in,  it  is  sufficient  to  prove  the  plain- 
tiff's appointment,  and  that  the  ex- 
penses incurred  by  him  were  rea- 
sonable, without  proving  express  em- 
ployment or  recognition  of  him  as 
messenger  by  the  assignee.  Hamher 
V.  Purser,  1833.  4  Tyrw.  41 ;  S.  C. 
%  Cromp.  &  Mees.  209. 

On  a  discharge  under  the  Ha- 
beas Corpus  Act,  the  prisoner's  costs 
must  be  paid  by  the  assignees,  the 
estate  being  sufficient  to  recoup 
them.  Ex  parte  BardweU,  re  Vena- 
bles,  1834.     1  Mont.  &  Ayr.  193. 

If  a  bill  filed  by  assignees  be 
dismissed  with  costs,  the  Lord  Chan- 
cellor has  no  jurisdiction  to  order 
the  costs  to  be  retained  by  the  as- 
signees  out  of  the  bankrupt's  estate. 
Turner  v.  Hibbert,  1834.  1  Mont. 
&  Ayr.  243.  But  see  Ex  parte  Keys, 
3  Dea.  &  Chit  263 ;  S.  C.  1  M.  & 
A.  226. 

If  a  bill  in  equity  by  assignees 
be  dismissed  with  costs,  they  must 
apply  to  the  Commissioners,  in  the 
first  instance,  to  allow  them  out  'of 
the  estate.  Ex  parte  Gibson,  re 
Phillips,  1834.  1  Mont.  &  Ayr. 
479. 

If  the  assignees  continue  to  de« 
fend  a  suit  instituted  against  the 
bankrupt,  which  is  decided  in  fa- 
vour of  the  plaintiff,  with  costs,  and 
they  have  no  assetSi  they  are  not 
personally  liable,  unless  they  vexa- 
tiously  continued  the  defence.  Ex 
parte  Gibson,  re  PhUUps,  1834.  1 
Mont.  &  Ayr.  479. 
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On  an  unsuccessful  application 
to  the  Commissioner  to  expunge  a 
debt,  under  section  60  of  6  Geo,  4. 
c.  16.  the  applicant  may  be  ordered 
to  pay  the  Commissioners'  and  soli- 
citor's fees,  and  the  sums  paid  for 
the  use  of  the  room,  &c.  Ex  parte 
KirkMy,  re  Holt,  1834.  1  Mont. 
&  Ayr.  64ie. 

On  Appeal  from  Commissioners. 

The  bankrupt,  who  was  a  ta- 
vern keeper,  had  bought  of  the  pe- 
titioners large  quantities  of  wines, 
lying  in  the  docks,  which  were  sold 
to  him  by  sample  for  stipulated 
prices  and  at  long  credit,  and  for 
which  the  petitioners  delivered  to 
him  the  usual  transfer  warrants. 
The  assignees  sold  the  wines  by 
auction,  at  a  considerable  loss.  In 
consequence  of  which,  the  Commis- 
sioner made  a  reduction  in  the  peti- 
tioner's proof,  on  the  ground  that 
the  prices  charged  for  the  wines 
were  too  high.  Held,  that  he  was 
not  justified  in  making  such  reduc- 
tion. The  costs  of  the  petitioner, 
under  these  circumstances,  were  or- 
dered to  be  paid  out  of  the  estate. 
Ex  parte  Reay,  1833.  3  Dea.  &  Chit. 
175. 

A  creditor  tenders  a  proof  for 
3500^.,  which  the  Commissioners 
reject  m  toto;  and  after  presenting 
a  petition  against  their  decision^  an 
order  is  made,  by  consent,  that  he 
shall  prove  for  500/.  The  Court 
would  not  grant  him  costs  out  of 
the  estate,  but  ordered  each  party 


to  pay  his  own  costs.  Ex  parte 
Waierkouse,  1833.  3  Dea.  &  Chit. 
108. 

Where  sums  of  money  advanced 
and  to  be  advanced  are  secured  by 
deed,  and  any  of  the  dealings  then 
contemplated  by  the  parties  are 
tainted  with  usury,  the  deed  is 
wholly  void  as  a  security,  although 
the  legal  debt  is  not  impeached.  A. 
employs  B.  a»  a,  calico  printer,  and 
before  the  accounts  for  printing  be- 
come due,  from  time  to  time  ad- 
vances him  various  sums  of  money, 
charging  him,  besides  interest,  with 
1/.  lOs,  per  cent,  as  a  trade  pre- 
mium, which  it  was  customary  for 
persons  in  the  same  trade  to  take 
under  the  like  circumstances.  A, 
was  also  in  the  habit  of  paying  debts 
owing  by  £.  to  other  persons  before 
they  became  due.  A,  deducted  the 
usual  discount,  but  charged  B.  with 
the  full  amount,  besides  interest  and 
the  trade  premium  above  mentioned. 
Sembk,  that  both  these  modes  of 
dealing  were  usurious;  they  were 
however,  at  best,  of  so  suspicious  a 
nature  that  the  Court  declined  to 
make  an  order  for  the  sale  of  the 
property  under  the  deed,  but  di- 
rected an  action  of  ejectment  to  be 
brought  by  A,  against  the  assignees^ 
A.  having  succeeded  upon  the  triali 
applied  for  the  costs  of  the  petition^ 
which  the  Court,  under  these  cir- 
cumstances, '  declined  to  grant,  the 
petition  being  against  the  judgment 
of  the  Commissioners.  Ex  parte 
MiUingtoni  1833.    3  Dea.  &  Chit^ 
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f  9S.  S.  P.  and  iS'.  C.  1  Mont  k 
Ayr.  114. 

Where  a  party  petitions  against 
tlie  deciflioD  of  the  Commiasioners, 
and  an  aetion  ia  directed  to  be 
lm>ught,  the  reauk  of  which  is  in  hia 
fkTOur,  he  is  not  entitled  to  the  costa 
of  the  petition,  but  only  to  the  ooata 
of  the  action.  Ex  parte  MiUiagtom^ 
1833.  3  Dea.  &  Chit.  307.  S.  P. 
and  S.  C.  1  Mont.  &  Ayr.  114. 

Where,  after  the  rejection  of  a 
proof  by  the  Commiasioners,  the 
creditor  on  petition  ancceeda  in  esta* 
blishing  his  debt  by  the  affidarita  of 
witnesses  who  were  not  tendered  to 
the  Commissioners  for  examination, 
he  pays  his  own  costs.  Es  parte 
Price,  re  Price,  3  Dea.  &  Chit.  489 ; 
S.  C.  1  M.  ft  A.  51. 

The  rule  for  not  allowing  costs 
to  a  party  appealing  againat  the 
judgment  of  the  Commissioners,  will 
be  relaxed  in  fliyour  of  a  petitioner 
establishing  a  clear  and  indiqwitable 
right  of  proof  which  tho  Commia- 
sioners  had  rejected.  Ex  parte 
Hooper,  re  West,  1834.  3  Dea.  & 
Chit.  655. 

COSTS  OF  THE  DAY. 

When  a  petition  haa  been  half 
heard,  it  cannot  be  amended  on  pay« 
vsent  merely  of  the  common  coata  of 
the  day.  Ex  parte  TuroiU,  1833.  3 
Dea.  &  Chit.  348. 

It  is  an  objection  to  the  hearing 
of  a  petition,  that  the  aflSdavita  in 
svpport  of  it  were  sworn  before  the 
petition  was  presented ;  but  the  Conrt 


will  somatimea  dsaeottntenance  such 
an  objeetian,  by  allowing  the  peti- 
tioner to  re-awear  hia  affidavit,  and 
ordering  the  petition  to  stand  for 
that  porpoae,  and  aho  by  refnaiag 
the  coats  of  the  day  to  reapondent. 
Ex  parU  Bremm,  re  Lio^,  1833*  S 
Dea.  &  Chit.  496, 

Where  a  respondeat  takes  n 
formal  objection  to  a  petition  for 
want  of  parties,  and  the  petition  ia 
for  this  cause  ordered  to  atand  over, 
the  eosts  of  the  day  are  in  the  die* 
cretion  of  the  Court  Ex  pmrim 
Tkompeoih  re  Eeroyd,  1834.  3  Dos. 
k  Chit,  6112;  5.  C  1  M.  ft  A.  Z\% 
3iS4. 

COSTS  OF  TAXATION. 

An  order  waa  made  for  the  tax* 
ation  of  four  several  bills  of  n  aoli* 
citor,  for  vanoua  boainesa  done  for 
the  same  aaaigneo,  onder  which  mom 
than  a  sixth  part  waa  taken  off  the 
gioaa  aaaount  of  the  four  biUi^  bat 
not  off  the  amount  of  every  one  of 
the  bills:-^Held,  that  aa  dl  the  biDa 
were  incurred  by  the  same  pexaon, 
in  the  same  ri^^t,  there  waa  no  need 
for  a  separate  order  of  taxation  for 
each  )hU  ;  and  that,  aa  mora  dian  a 
sixth  was  taken  off  from  the  whole 
amount,  the  aolicitor  rnnat  pay  the 
coats  of  taxation.  Ex  parie  BmreH^, 
1834.  3  Dea.  &  ChiU  731 ;  5.  C. 
1  M.  ft  A.  447. 

COUNSEL. 
Su  alsa  BAUti8Ts&. 

Where  thera  are  not  the  nqni* 


Country  Commission.        INDEX. 
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•ites  to  support  a  fiat,  the  Cbaocellor 
will  raconmend  to  the  Commituoner 
to  hear  counsel  against  the  adjadica- 
tion ;  and  if  the  bankruptcy  be  al- 
ready found,  will  stay  the  insertion 
of  the  adTertisement  in  the  Gazette, 
and  supersede.  £<  parte  Nokes, 
U34u    1  Mont.  &  Ayr.  461. 

COUNTRY  COMMISSION. 

The  Court  will  in  all  cases  up- 
hold the  general  order  of  Lord 
Lougkborough,  which  directs,  that 
in  country  commissions  there  must 
be  inserted  the  names  of  two  barris- 
ters. Ba pmrte  KHsby,  ISSS.  dDea. 
ft  Chit.  19. 

COURT  OF  REVIEW. 

Quare.  Can  the  Court  of  Re- 
view entertain  a  petition  of  appeal 
from  the  rejection  by  the  Commb- 
■ioner  of  a  proof  of  debt  on  a  ques- 
tion of  fact  ?  An  objection  that  the 
Court  of  Review  had  no  jurisdiction, 
cannot  be  taken  on  appeal,  if  not 
taken  below.  JEt  parte  Turner,  re 
Maekenxie,  1854.  1  Mont.  &  Ayr. 
857. 

COVENANT. 

It  is  no  deibnoe  at  law  to  an 
aistion  on  an  indenture  of  lease  by 
the  trustee  of  a  party  who  ham  be* 
come  bankrupt,  that  the  defendants, 
the  lessees*  have  performed  their 
covenants  with  the  assignees  of  the 
cestui  fiftf  trust.  BrUteB  v.  BrUttm^ 
1834,     4  Tyrw.  479. 

A  daim  founded  on  a  covenant 


to  charge  a  particular  debt  on  a  spe* 
d&c  fund>  in  which  the  covenantor 
has  no  present  interest,  but  merely 
an  expectancy,  is  not  barred  by  the 
bankruptcy  and  certificate  of  the  co- 
venantor before  he  acquires  an  ac- 
tual interest  in  the  fund.  Lyie  v* 
Mynm^  1833,    1  Myl.  k  Keen,  683. 

CREDITORS. 
See  also  Consent^ 

Creditors  may  petition  to  tax 
the  solicitor's  biU,  though  paid,  the 
assignees  having  been  guilty  of  dere- 
liction of  duty  in  not  filing  the  bilk 
with  the  proceedings.  Es  parte 
Castle^  re  Fmfne^  1834.  1  Mont.  & 
Ayr.  66^. 

On  a  mo4  voce  examination  on  a 
petition  to  supersede,  a  creditor  is 
not  a  competent  witness.  Ea  parte 
Lapender,  1834.  1  Mont.  &  Ayr. 
702. 

CROSS  BILLS. 

See  oho  Biu3  or  E^chaxob. 

J.  and  B.  exchange  their  ac* 
ceplanoes  of  various  bills  drawn 
upon  them  respeetivdy  by  C,  and 
all  three  become  bankrupt  before 
any  of  the  bills  ftU  due;  the  accept- 
ances of  A.  are  negociated  by  the 
drawer  C,  and  are  proved  by  the 
holdera  under  eaoh  commissions  who 
receive  dividends  on  their  respective 
proo&i-^Heldy  that  A/s  assignees 
might  prove  tho  amount  of  B.*n  ac- 
ceptances under  £.'s  eommissiony 
subject  to  a  retention  of  the  divi- 
denda  until  it  was  ascertained  what 
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each  estate  would  pay  on  the  whole 
of  their  liabilities.  Ex  parte  SolarU, 
1834.  3  Dea.  &  Chit.  419  ;  S.C.I 
Mont  &  Ayr.  270. 

On  the  2nd  January  1832,  de- 
fendants, bankers,  received  from  B. 
C.  a  bill  of  exchange  for  760/., 
drawn  by  M.  on  his  partners,  in- 
dorsed by  him  to  B,  C,  and  by  B. 
C.  to  defendants.  On  the  6th  the 
bill  became  due,  and  M.  having 
failed  the  same  day,  the  bill  was  dis- 
honoured. On  the  7th,  the  defend- 
ants, who  then  had  in  their  hands 
sufBdent  assets  of  B.  C.  to  cover  the 
bill,  returned  it  to  B.  C,  with  a  re- 
ceipt for  the  amount  indorsed  on  it, 
and  having,  on  the  2d,  entered  the 
bill  to  the  credit  of  B.  C.  now  en- 
tered it  as  a  debit.  The  defendants 
were  also  the  acceptors  of  a  bill  for 
1000/.,  drawn  by  B.  C«,  indorsed  to 
M.,  and  due  on  the  12th  of  January. 
On  the  9th  B.  C.  sent  back  the  760/. 
bill  to  the  defendants,  with  instruc- 
tions to  carry  into  efiect  views  ex- 
pressed by  B.  C.  in  a  letter  ad- 
dressed to  defendants  on  the  6th,  in 
anticipation  of  M.*s  failure;  that 
letter  was  as  follows:—''  We  think 
that  you  would  be  entitled  to  retain 
the  1000/.  as  a  set-off  for  the  760/.; 
at  all  events  we  will  trust  to  your 
doing  the  best  for  us  in  this  matter." 
In  an  action  brought  against  the  de- 
fendants by  the  assignees  of  M.  on 
the  1000/.  bill,  the  jury  having  found 
that  the  transaction  between  the  de- 
fendanu  and  B.  C.  on  the  760/.  bill 
was  closed  on  the  7th:-«-Held,  that 


they  could  not  set  off  that  bill 
against  the  1000/.  bill.  Bekkerv. 
Lloyd,  1833.  10  Bing.  310  ;  5.  C.  3 
Moo.  &  Sc.  822. 

DAMAGES. 

Where  the  bankrupt  had  en- 
tered into  a  joint  bond  with  a  co-ob- 
ligor to  indemnify  the  sheriff  against 
any  loss  he  may  sustain  from  relin- 
quishing the  possession  of  goods 
seized  under  an  execution,  and-  no 
loss  was  actually  sustained  by  the 
sheriff  until  after  the  issuing  of  the 
fiat:-— Held,  that  the  sheriff  could 
prove  no  debt  by  virtue  of  the  bond. 
Eg  parte  Marshall,  1834.  3  Dea.  & 
Chit.  120.  S.  C.  1  M.  &  A.  145. 

DEATH. 

Where  two  bankrupts,  under  a 
joint  fiat,  obtain  a  joint  certificate 
from  their  creditors,  and  one  of  the 
bankrupts  dies  before  the  certificate 
is  allowed,  the  Court  will,  on  motion, 
allow  it  as  the  separate  certificate  of 
the  survivor.  Ex  parte  Carter,  1834. 
3  Dea.  &  Chit.  549;  S.  C.  1  Mont. 
&  Ayr.  115. 

DEBTS, 

As^gmnent  of* 

Upon  the  assignment  of  a  simple 
contract  debt,  the  assignor  must  be 
considered  as  having  the  order  and 
disposition  of  the  debt,  with  the  con- 
sent :  of  the  true  owner,  *  until  the 
debtor  has  notice  of  the  assignment. 
Such  debt  will,  therefore,  pass  to  the 
assignees   under  a  bankruptcy,  by 
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virtue  of  6  Geo.  4.  c.  16.  s.  7li.y  and  I  gine   and   other   machinery]^  haTing 


to  the  assignees  under  the  Insolvent 
Debtors'  Act,  7  Geo»  4.  c.  75.  s.  31. 
Buck  V.  Lee,  1834.  3  Nev.  &  Man. 
580. 

DEBTOR  AND  CREDITOR. 

A*f  in  France,  employs  J?.,  in 
Enghmd,  to  sell  wines  on  commis- 
sion, as  well  as  to  purchase  other 
wines  on  A.*n  account  in  London,  for 
which  purpose  he  furnishes  him  with 
letters  of  credit ;  the  wines  were  ge- 
nerally bought  and  sold  by  B.  in  his 
own  name,  part  of  the  wines  con- 
signed by  A.  were  in  the  dock  ware- 
houses, standing  in  J?.'s  name,  and 
part  formed  one  indiscriminate  stock 
in  jB.'s  ceUar»    A.  closes  the  connec- 


been,  previous  to  the  deposit,  erected 
by  A.  and  B.  for  the  purposes  of 
their  trade.    A.  and  B.  continued  in 
possession  of  the  premises,  with  all 
the  machinery,  up  to  the  period  of 
their  bankruptcy  :-^Held,  first,  that 
the  bankers  had  a  lien  on  the  steam- 
engine  and  machinery,  as  well  as  on 
the  building.      Secondly^  that  the 
steam-engine  and  machinery,  though 
removeable  by  a  tenant^  as  fixtures 
erected  by  him  for  the  purposes  of 
trade,  yet  being  firmly  attached  to 
the  walls  and  floors  of  the  buildings, 
and  being  such  fixtures  as  are  fre- 
quently put  up  by  the  owners  of 
cotton  mills,  and  let  with  the  mills  to 
a  tenant,  were  not  to  be  considered 


tion  with  B.^  and  requires  him  to    as  in  the  reputed  ovmership  of  the 


deliver  up  all  the  wines^  but  B.  neg- 
lects to  comply  with  this  requisition, 
and  shortly  afterwards  becomes 
bankrupt: — Held,  that  A.  might  sue 
the  purchaser  of  the  wines  in  the  name 
of  B,  or  his  assignees*  Ex  parte 
Moldaut,  1833.  3  Dea.  &  Ch.  351. 

DEEDS. 

Construction  of. 
A,,  who  was  partner  with  B.f 
deposited  with  their  bankers  the 
deeds  of  a  freehold  cotton  mill  be- 
longing to  A.f  as  a  security  for  ad- 
vances made  by  the  bankers  for  the 
use  of  the  firm  of  A.  and  B,,  and  in 
the  memorandum  of  deposit  it  was 
stated  that  the  buildings  were  in- 
sured for  2000/.,  and  ''  the  machi- 
nery, &c.  for  2000/.  more ;"  a  steam- 


bankrupts,  within  the  meaning  of  the 
6  Geo.  4»  c.  16.  s.  72.  Ex  parte 
Lloyd,  re  Wdbnedey,  1834.  3  Dea. 
&  Chit.  765 ;  &  C.  1  Mont.  &  Ayr. 
494. 

H.  5.,  who  employs  E.  and  Co, 
as  his  brokers,  and  L.  and  Co.  as  his 
general  agents,  gives  E.  and  Co.  the 
following  undertaking : — In  conside- 
ration of  your  allowing  Z.  and  Co. 
to  draw  upon  you  to  the  extent  of 
12,000/.,  and  your  accepting  three 
drafts   accordingly,  I    hereby  gua- 
rantee to  you  that  amount,  it  being 
distinctly  understood  that  payment 
of  these  drafts  is  to  be  provided 
either  by  himself  or  L.  and  Co.  in 
direct  discountable  bills.    £.  and  Co. 
accordingly  accept   and    pay  these 
drafts,  in  consideratiim  of  which  they 
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receive  from  H.  S.  and  Z.  and  Co* 
▼arioQs  aubatituted  billt*  H*  S.  and 
L.  and  Co.  respectiTely  beeome 
banknipta,  when  the  aubstitated  bills 
are  atill  mnaing,  and  which  are  not 
paid  when  they  M  due:-— Held,  diat 
L*  and  Co.  were  entitled  to  prove 
under  the  oommission  against  H,  S. 
the  balance  that  was  doe  to  them  in 
respect  of  their  advances  on  the  faith 
of  this  undertakmg,  which  was  not 
so  nuch  a  guarantee  as  an  original 
undertaking  of  JET.  S.  as  a  principal. 
And  iembUf  it  would  have  been 
proveable,  even  though  the  instru- 
ment might  be  considered  as  a  gua* 
rantee.  Es  parte  S^mpmm,  rt  SuMi^ 
183i.  3  Dea.  &  Chit.  792 ;  S.  C. 
1  M.  &  A.  541. 

Foaemon  qJ* 

The  Court  will  not  take  a  trust 
deed  out  of  the  posaession  of  the 
bankrupt's  trustees.  Ett  parte  HU- 
der,  1834.    3  Dea.  &  Chit.  276. 

DELIVERY, 
f.  and  Co.  sold  cochineal  to  Jokn 
W.9  for  which  a  small  part  of  the 
price  was  paid  in  cash,  and  the  re- 
mainder by  two  bills  at  four  months, 
but  the^'cochiaeal  was  to  remain  in 
the  hands  of  J',  and  Co.  as  a  security 
for  the  payment  of  the  bills.  The 
bills  not  being  paid  when  due,  /oia 
JV,  sent  F^  and  Co.  two  other  bills 
drawn  by  himself  on  Joihwa  W.  for 
which  no  consideration  was  given  to 
Jotkua  W,t  the  acceptor,  fiefore 
these  bills  fell  due  both  Jokn  W.  and 


JoAua  W.  became  bankrupts,  and 
the  price  of  cochineal  had  fallen  so 
much  in  the  market,  that  F.  and  Cow 
afterwards  sold  it  for  not  a  third  of 
the  price  at  which  Jokn  W.  had 
bought  it,  and  tliey  then  proved  for 
the  deficiency  under  J(An  IT.'s  com- 
missbn: — Held,  that  they  had  also  a 
right  to  prove  the  amount  of  the  two 
biUs  under  Jo^nm  WJs  oommiasioiik 
without  deducting  the  proceeds  arm- 
ing from  the  sale  ^  the  cochined* 
ExpoHe  Bmnkam,  1833.  3  Dea«  ft 
Chit.  285. 

DELIVERY  UP  OF  SPECIFIC 
CHATTELS. 
A,  in  France  employs  B.  in  En^ 
land  to  sell  wines  on  commission,  aa 
well  as  to  purchase  other  wines  on  his 
account  in  London,  far  which  purpose 
he  fumisbet  him  with  letters  of  credit. 
The  wines  were  generally  bought  and 
sold  by  fi.  in  his  own  name  \  part  of 
the  wines  consigned  by  A*  were  in 
the  dock  wardiouscs  standing  In  B.'s 
name,  and  part  fanned  one  indiscri- 
minate stock  in  B.'s  cellar.  A.  closes 
the  connectioQ  with  B.,  and  requires 
htm  to  deliver  up  all  the  wines,  but 
B.  neglects  to  comply  with  this  requi- 
sition, and  shortly  afterwards  becomes 
bankrupt : — Held,  that  the  Court  had 
jurisdiction  to  order  the  assignees  ot 
B.  to  deliver  up  these  wines  to  A* 
Ex  parte  MoHdaut^  1833.  3  Dea.  & 
Chit.  351. 

The  Court  has  not  jurisdiction 
to  order  property  alleged  to  have 
been  given  as  a  fraudulent  prefer- 
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CBcei  to  be  delivered  up  becaase  the 
^tj  has  clained.  Ex  parte  Dob- 
•M,  re  TAMjMoiiy  1854.  1  Mont.  & 
Ayr.  666. 

A  dakn  on  proof  aumot  be  re- 
•btedy  because  the  creditor  has  pro* 
perty  belonging  to  the  estate  in  his 
possession ;  that  is  only  a  ground  to 
rvstrain  payment  of  the  dividends. 
Ex  parte  Debeon^  re  ThompMHy  1634. 
1  Mont,  h  Ayr.  666. 

DEMAND. 

The  baiArapt  having  received 
500/»  with  his  wife  on  marriage,  gave 
bond  to  trustees  for  payment  of 
11002.  <' on  receiving  notice  from  the 
trustees" : — Held  that,  although  no 
notice  were  given  to  the  bankrupt 
before  the  bankruptcy,  it  was  never- 
theless a  contingent  debt^  proveable 
within  6  Qeo.  4.  e^  16.  s»  56.  Ex 
pme  Hoepery  re  Weet,  1 834.  S  Dea. 
&  Chit.  655. 

To  support  an  objection  to  the 
hearing  of  a  petition,  on  the  ground 
of  the  costs  not  having  been  paid 
by  the  petitioner  as  directed  by  a 
fiitmer  order,  there  mnst  have  been 
•  personal  demand  of  the  costsi  Ex 
pxTtefTyeti^  1864.  6  Dea.  &  Chit. 
661 1   S.C.I  Mont.  &  Ayr.  405. 

DEPOSIT. 
A  London  banker,  having  a 
branch  bank  at  Edinburgh,  stops 
payment  on  the  !2nd  January,  and 
writes  to  his  agent  at  Edinburgh,  ap- 
prising him  of  the  fact,  and  directing 
the  business  of  the  branch  bank  to 


be  discontinued.  On  the  4th  Janu- 
ary, before  this  notice  reaches  the 
agent,  the  petitioner  pays  into  the 
Edinburgh  bank  the  305/.  15$.  in 
notes  and  cash,  to  be  remitted  to 
the  house  in  London ;  but  after  the 
news  reaches  Edinburgh,  afid  whilst 
the  notes  were  still  in  the  agent's 
possession,  gives  him  notice  not  to 
part  with  them,  and  they  remained 
in  his  hands  on  the  26th  January, 
when  a  fiat  issued  against  the  banker 
in  London.  The  agent  at  Edinburgh 
having  a  lien  on  the  funds  in  his 
hands,  the  assignees  permitted  him 
to  retain  the  305/.  15«.  in  part 
satisfaction  of  his  lien : — Held,  that 
the  assignees  were  bound  to  refund 
this  sum  to  the  petitioners.  JEx 
parte  Cunnkighanh  1833.  3  Dea.  & 
Chit.  58. 

The  same  order  was  made  as  in 
Ex  parte  CtmntitgAam,  eupri,  p.  58, 
although  tlie  notes  delivered  to  the 
banker's  agent  were  not  identified. 
Ex  parte  SoiomoaSi  1833.  3  Dea.  & 
Chit.  77. 

The  same  order  was  also  made 
in  this  case.  The  notes  in  this 
case  were .  paid  in  by  the  customer 
on  the  3rd  January  to  a  sub-agent 
of  the  banker  at  Glasgow,  who 
remitted  them  on  the  4th  to  the 
managing  agent  at  Edinburgh.  Ex 
parte  WyUe^  1833.  3  Dea.  & 
Chit.  82. 

The  order  made  in  Ex  parte 
Cmningkam  confirmed  on  appeal  to 
the  Lord  Chancellor.  Ex  parte  Bel" 
cier,  1833.    3  Dea.  &  Chit.  ST. 
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The  Court  will  not  exempt  a  i  and   subaequently  irregularly  corn- 
mortgagee  who  bids  from  paying  a    mitted  by  the  Subdivision  Court,  is 


deposit.     Ex  parte  Tatham,  re  Shep^ 
pardj  1838.     1  Mont.  &  Ayr.  885. 

DEPOSITIONS. 

A  ^ty  is  not  estopped  from 
amending  his  deposition  of  proof,  by 
making  a  second  deposition  contrary 
to  the  first:  the  only  question  is, 
which  is  the  most  worthy  of  credit. 
Ex  parte  Britten^  1888.  8  Dea.  & 
Chit.  S5. 

When  the  bankrupt  petitions  to 
annul  the  fiat  on  the  ground  that  he 
has  not  committed  an  act  of  bank- 
ruptcy, the  Court  will  order  him  to 
be  furnished  with  copies  of  the  depo- 
sitions relating  to  the  act  of  bank- 
ruptcy. Ex  parte  Smitk^  1888.  8 
Dea.  &  Chit.  101. 

Depositions  taken  before  Com- 
missioners of  bankrupt,  and  inroUed 
by  the  assignees  according  to  6  Geo* 
4.  c.  16.  s.  96.  are  not  evidence 
against  them  in  an  action  brought  to 
dispute  the  commission,  by  disprov- 
ing the  act  of  bankruptcy  on  which 
it  is  founded.  Chambere  v.  BemaS' 
com,  1834.     4Tyrw.  531. 

DISCHARGE. 

On  a  discharge  under  the  ha- 
beas corpus  act,  the  prisoner's  costs 
must  be  paid  by  the  assignees,  the 
estate  being  sufficient  to  recoup 
them.  Ex  parte  BardtweU,  re  Vena- 
bles,  1834.     1  Mont.  &  Ayr.  198. 

A  prisoner  regularly  committed 


not,  on.  a  discharge  under  habeas 
corpus,  remanded  to  the  custody  of 
the  messenger.  Ex  parte  Bardweil, 
re  Venabks,  1884.  1  Mont.  &  Ayr. 
214. 

When  a  prisoner  will  be  dis- 
charged from^an  attachment  for  non- 
payment of  money,  the  process  being 
irregular.  Ex  parte  Malacky^  re  Befi> 
netts,  1884.     1  Mont.  &  Ayr.  257. 

An  application  to  be  discharged 
from  custody  on  the  ground  of  the 
insufficiency  of  the  Commissionera' 
warrant,  must  be  by  petition.  Ex 
parte  Jones,  1884.  1  Mcmt.  &  Ayr. 
704. 

DISTRESS  FOR  RENT. 

An  equitable  mortgagee  of  lease- 
hold property  must  satisfy  a  distress 
for  rent  out  of  the  proceeds  of  the 
sale,  and  can  only  prove  for  the  de- 
ficiency, although  occasioned  by  the 
payment  of  the  rent.  Ex  parte  Cockt, 
1883.     3  Dea.  &  Chit.  8. 

Id  replevin  the  defendant  avowed 
for  rent  in  arrear,  from  one  /.  M., 
and  also  claimed  the  goods  at  being 
the  property  of  himself  and  another, 
as  assignees  of  /.  JIf.,  against  whom 
a  commission  of  bankrupt  had  issued. 
A  verdict  having  been  taken  for  the 
defendant  on  the  whole  record,  the 
Court  directed  it  to  be  entered  for  the 
plaintiff  on  the  issue  taken  on  the 
title  of  the  assignees,  on  the  ground 
that  the  defendant  could  not  be  per- 


by  a  Commissioner  to  the  messenger,  '  mitted  on  the  same  record  to  claim 
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the  goods  as  a  distress  for  rent,  and 
also  to  set  up  the  title  of  the  assig- 
nees. SembUi  that  pending  a  reple- 
vin on  a  distress  for  rent,  the  landlord 
cannot  sne  out  a  commission  of  bank- 
rupt against  the  tenant,  founded  on 
bis  demand  for  rent.  Emery  v. 
Muckloxo,  1834.  4  Moore  &  Sco. 
263;  S.C.  lOBing.  401. 

DIVIDEND. 

One  of  the  assignees  having  the 
sole  charge  of  paying  the  dividends, 
pays  the  dividend  of  a  creditor  to  a 
person  who  is  not  duly  authorized  to 
receive  it, — the  two  other  assignees 
are  equally^nresponsible  to  the  credi- 
tor for  the  amount  of  the  dividend. 
Ex  parte  Winnall^  1833.  3  Dea.  & 
Chit.  2S. 

Where  a  creditor  delayed  prov- 
ing her  debt  until  after  a  dividend 
had  been  declared,  having  relied  upon 
the  promise  of  the  assignee  to  inform 
her  of  the  progress  of  the  commis- 
sion, which  he  failed  to  do,  an  order 
was  made  that  the  creditor  might 
prove  her  debt  within  a  month,  and 
that  the  payment  of  the  dividend 
should  be  in  the  meantime  suspend- 
ed. Ex  parte  Colion,  1833.  3  Dea. 
&  Chit.  194. 

When  the  omission  to  prove  a 
debt  proceeds  from  a  creditor's  own 
laches,  the  Court  will  not  order  a  di- 
vidend to  be  stayed  until  his  petition 
to  prove  can  be  heard.  Ex  parte 
BreeSf  1833.  3  Dea.  Ss  Chit.  283. 

B,  &  Co.  being  largely  indebted  to 
R.  &  Co.,  indorse  to  them  various  bills 
VOL.  ni. 


which  had  been  drawn  or  indorsed 
by  C,  &  Co.,  for  the  accommodation 
of  B.  &  Co.  B.  &  Co.  and  C,  &  Co. 
become  respectively  bankrupt,  and 
R,  8c  Co.  prove  the  bills  under  each 
commission.  Held,  that  the  estate 
of  C.  &  Co.  was  a  security  to  make 
good  the  amount  of  principal  and  in- 
terest due  to  R.  8c  Co.  from  B.  &  Co., 
and  that  R,  8c  Co.  were  entitled  to  re- 
ceive dividends,  on  their  proof  under 
C.  8c  Co.'s  commission,  until  not  only 
the  balance  of  the  principal  sum  due 
from  B.  &  Co.,  but  also  all  interest 
thereon,  was  fully  satisfied.  Ex  parte 
Reed,  re  Gregory,  1833.  3  Dea.  & 
Chit.  481. 

Afler  an  order  made  for  the 
distribution  of  unclaimed  dividends, 
fresh  assets  came  to  the  hands  of  the 
assignees,  which  enabled  them  to 
make  a  further  dividend.  Held, 
that  the  further  dividend  ought  to  be 
declared  on  the  debts  of  all  the 
creditors,  including  those  who  had 
not  claimed  the  former  dividend,  un- 
less in  the  interim  any  of  the 
non-claimants  had  renewed  their 
proofs,  in  which  case  they  must  be 
placed  pari  passu  with  the  other 
creditors ;  but  the  Commissioners 
ought  not,  out  of  the  further  assets, 
to  lay  aside  a  sum  equivalent  to  the 
dividends  already  unclaimed,  as  a 
fund  in  reserve  to  meet  any  future 
renewal  of  the  proofs.  Ex  parte 
Mowbray y  re  Surtees,  1834.  3  Dea. 
&  Chit.  552;  S.  C.  1  M.  &  A.  300. 

A  claim   or  proof  cannot  be  re- 
sisted because  the  creditor  has  pro- 
3n 
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perty  belonging  to  the  esUrte  in  his 
poBsetsion;  that  it  only  •  ground  to 
restrain  payment  of  the  diridends. 
Egpartt  Dobion^  re  Tkmnp$onf  1894. 
1  Mont,  k  Ayr.  686* 

DOCKET  PAPERS. 

Docket  papers  and  the  fiat  cannot 
be  amended  by  inserting  the  bank- 
rupt's place  of  business.  Qwere^ 
If  the  docket  be  correct^  and  the  fiat 
incorrect  through  the  error  of  the 
oflBce  ?  Ex  parte  Gravei,  re  Wyatt^ 
1834.     1  Mont.  &  Ayr.  815. 

A.  tendered  docket  papers,  of 
which  the  affidavit  of  debt  was  sworn 
before  the  solicitor  to  the  petitioning 
creditor;  at  the  same  time  B.  ten- 
dered  papers  not  so  sworn ;  they  drew 
lots,  and  the  lot  feU  to  A.,  whose 
papers  were  entered.  The  Court  re- 
fused to  interfere  to  give  the  fiat  to 
£.  Ex  parte  Dakintt  re  Hughes,  1884. 
1  Mont.  &  Ayr.  417. 

DOUBLE  PROOF. 
F*  &  Co.  sold  eoehineai  to  Jokn 
fr.9  for  which  a  small  part  of  the 
priee  was  paid  id  ekeib,  and  the  re^ 
mainder  by  two  billa  at  four  mdnths, 
but  the  Cochineal  was  to  remain  in 
the  hands  of  F,  &  Co.  as  a  security  for 
the  payment  of  the  bills.  The  bilk 
not  being  paid  when  due,  John  W, 
sent  F,  &  Co.  two  other  bills,  drawn 
by  himself  on  Joshua  W*,  for  which 
no  consideration  was  given  to  Joekua 
W,9  the  acceptor*  Before  these  bills 
fell  due,  both  John  W,  and  Joshua  W. 
became  bankrupts,  and  the  price  of 


market,  that  F.  &  Co.  afterwards 
sold  it  for  not  a  third  of  the  price  at 
which  John  Wi  had  boi^  it,  and 
they  then  proved  for  the  defieiency 
under  John  W,*b  oommissioB.  Held, 
that  they  hlid  also  a  right  to  prove  the 
amount  of  the  two  bills  under  Joshua 
W's»  commtsfliion,  wifliobt  dcdaeiang 
the  proceeds  arising  from  the  sale  of 
the  cochineal.  Ex  parte  Bonkamj 
1 888.     8  Dea.  ft  Chit.  285. 

A  joint  and  several  creditor  proves 
his  debt  under  two  separate  estates, 
after  which  the  joint  and  separate 
esutes  are  consolidated.  Held,  that 
the  creditor  is  nevertheless  entitM  to 
retain  both  his  proofs.  Ex  parte 
Fuller,  1888.  8  Dea*  &  Chit.  BftOi 
S4  a  1  M.  &  A.  Z9tt. 

EFFECT  OF  BANKRUPTCY. 

An  agreement  for  a  lease  is  not 
annulled  by  the  bankruptey  of  the 
intended  lessee.  Morgan  v*  Rhodee, 
1884.     1  Mont,  b,  Ayr.  1»14. 

An  agreement  for  a  lease  is  not 
annoUed  by  the  insdveney  of  the  in« 
tended  lessor.  Crosby  v«  Toohe^ 
1888.  1  Mctot.  fc  Ayr«215,n.;  8«C. 
1  Mylne  &  Keen.  481. 

A  solvent  partner  may  site  out 
a  writ  in  the  name  of  his  co*partn^r, 
or,  if  bankrupt,  in  the  names  of  his 
assignees  as  well  as  his  own,  in  order 
to  recover  a  debt  due  to  the  partner- 
ship. fFhitehead  v.  Hughes,  1888. 
4  Tyrw.  92. 

A  clerk  hired  generally  by  the 
year,  at  a  certain  salary,  may,  upon 
cochineal  had  fallen  so  mueh  in  the  I  a  dissdiition  of  oontrael  by  mntwd 
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doniieht  withid  the  year,  recover  sa- 
lary pro  ratOf  without  any  express 
Agreement  to  that  purpose. 

The  contracts  of  a  trader  with 
his  clerks  and  servants,  are  not  dis- 
solved by  the  issuing  a  commission  of 
bankruptcy  i^inst  him;  therefore 
the  dei'k  of  a  trader,  against  whom 
a  dotnmission  of  bankruptcy  issues 
during  a  current  year  of  the  hiring  of 
sudi  derki  may,  after  the  bankrupt 
has  obtained  his  certificate^  Irecover 
his  sillary  for  the  whole  year. 

80  alHo  he  may  recover  pro  rata 
where  the  contract  has  been  dissolved 
by  mutual  cobsent  within  the  year, 
but  aftetr  the  issuing  ot  the  commis- 
■ioD<  The  departure  of  the  clerks, 
upon  the  ceasing  of  the  trade,  is 
evidence  of  ii  dissolution  of  such 
eontract<  Thomas  Vk  fViUkmsi  1894. 
8  Nev.  &  Man.  545. 

ELECTION. 

The  Court  would  not  restrain  an 
iK^on  in  which  the  bankrupt  intended 
fairly  to  try  the  validity  of  the  com- 
mission* 

If  bankrupt  petition  to  super- 
tedei  having  actions  pending,  he  must 
elect.  Ex  parte  Davy,  re  Chambers, 
1M4.    1  Mont.  &  Ayr.  1399. 

EMBEZZLEMENT. 
The  bankrupt,  who  was  an  actu- 
ary of  a  savif^s*  bank^  had  embez- 
aled  various  sums  of  money  to  a  large 
amotinti  and  made  false  entries  and 
alterationain  the  cash  book,  io  conceal 
the  deficiency  in  his  acdounts,  but 


what  were  the  precise  sums  eAibes- 
zled,  or  on  what  day  they  were  takM» 
the  trustees  of  the  bank  Were  ub- 
able  to  point  out.  The  Commissioners 
refused  to  allow  the  trustees  to  prote 
against  the  bankrupt's  estate,  until 
they  prosecuted  the  bankrupt  for 
embezzlement.  Upon  wliich  they 
preferred  five  several  ihdicttrients,  but 
failed  in  convicting  him,  through  theit 
inability  td  prove  aii  embezzlement 
of  any  specific  siim,  iiccordlng  to  the 
requisites  of  the  statute.  Upoil  h, 
second  application  of  the  thisti^s  to 
prove,  the  Commissioners  relbsed  to 
admit  their  proof  !bir  any  sums  which 
were  not  included  in  th^  indict- 
ments : —  Heldj  that  thfe  thuitees 
having  bond  fide  proseeiited  the  itt- 
dictments  against  the  bai&liipt,  lilld 
used  their  best  endeavours  to  convict 
him  of  the  felony,  were  totitled  tb 
prove  for  the  whole  antount  of  the 
sum  which  the  bankrupt  had  embez- 
zled. Es  parte  Janes,  1838.  8  Dea. 
&  Chit.  625. 

ENTRY  OF  PR0CBBDIN09 
OF  RECORD. 
Under  the  6  Geo  A.  c.  \6t  s«  90» 
the  Court  have  a  general  power,  upon 
petition,  to  diredt  the  proceedin|(i 
to  be  entered  of  records  E»  parte 
Thomas,  1839.     8  Dem  ft  Chit,  ftdfti 

EQUITABLE  MORTGAGE. 
An  equitable  mortgligee  of  lease- 
hold property  must  satisfy  a  distress 
for  rent  out  of  the  proceeds  cTf  iba 
sille,  and  can  only  prove  for  the  de- 
3n2 
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ficiency,  although  occasioiied  hy  the 
payment  of  the  rent.  Ex  parte  CoclUf 
\S3S.    3  Dea.  &  Chit.  8. 

The  petition  of  an  equitable 
mortgagee  must  be  served  upon  the 
assignees ;  service  on  the  solicitor  is 
irr^ukr.  Ex  parte  Cocks,  1833.  3 
Dea.  &  Chit.  24. 

After  an  order  for  sale  obtained 
by  an  equitable  mortgagee,  if  the  as- 
signees delay  the  sale,  sembUy  that 
the  course  is  not  to  present  a  fresh 
petition  for  a  sale,  but  to  prosecute 
the  former  order.  Ex  parte  Robm-' 
Mon,  1833.     3  Dea.  &  Chit.  103. 

Where  freehold  title-deeds  were 
intended  to  be  deposited  with  an 
equitable  mortgagee,  together  with 
deeds  relating  to  leasehold  property, 
and  were  accordingly  specified  in  the 
memorandum  of  deposit^  the  freehold 
property  was  included  in  the  order 
for  sale.  Ex  parte  Leather,  1833. 
3  Dea.  &  Chit.  112. 

Under  what  circumstances  a  re- 
served bidding  refused  to  assigoeesj 
on  the  sale  of  property  under  an  equit- 
able mortgage.  Ex  parte  Bernard, 
1833.  3  Dea.  &  Chit.  291 ;  S.  C. 
I  M.  &A.  81. 

The  bankrupt  being  indebted  to 
the  petitioners,  as  the  acceptor  of  two 
biUs  of  exchange,  entered  into  an 
agreement  with  them  and  W.  L.  that 
the  bills  should  be  paid  out  of  the  pro- 
ceeds of  certain  property,  the  deeds  of 
which  were  then  in  the  hands  of  W, 
L,  for  sale  :  Held,  that  the  petitioners 
might  claim  as  equitable  mortgagees, 
but  subject  to  any  prior  lien  of  IF.  L, 


Ex  parte  Gretnm,  1833.  3  Dea.  8p 
Chit.  334. 

A  memorandum  in  writing, 
drawn  up  entirely  by  the  derk  of  an 
equitable  mortgagee^  and  which  was 
not  signed  by  the  bankrupt,  is  not 
sufficient  to  exempt  the  mortgagee 
from  paying  the  coats  of  the  petition 
for  the  sale.  Ex  parte  Emmaiam,  re 
Kmgrford,  1834.    3  Dea.  &  C.  654. 

By  the  laws  of  Antigua^  slaves 
were  declared  to  be  inheritance,  and 
affixed  to  the  freehold,  and  by  59 
Geo.  3.  c.  120.  s.  9.  no  deed  or  in* 
strument  conveying  any  interest  in 
slaves  was  valid,  unless  the  registered 
names  and  descriptions  of  the  slaves 
were  set  forth  in  the  instrument,  or 
in  some  schedule  thereof.  The  bank^ 
rupt  deposited  with  B.  and  Co.,  as 
security  for  a  loan  of  money, «  deed 
of  conveyance  to  the  bankrupts  of  a 
plantation  and  slaves  in  Antigua, 
with  a  written  memorandum  accom« 
panying  the  deposit.  The  deed  con- 
tained a  schedule  of  the  registered 
names  and  descriptions  of  the  slaves, 
but  they  were  wholly  omitted  in  the 
memorandum  of  the  deposit : — Held, 
1st,  that  this  was  nevertheless  a  good 
equitable  mortgage  of  the  slaves 
mentioned  in  the  deed.  2nd,  That 
the  slaves  being  real  property  in  the 
island  of  Antigua,  could  not  be  con- 
sidered as  within  the  order  and  dis- 
position of  the  bankrupts  at  the  time 
of  their  bankruptcy.  Ex  parte 
Rucker,  1834.  3  Dea.  &  Chit.  704 ; 
S.  C.  1  Mont.  Sc  Ayr.  481. 

A.,  who  was  a  partner  with  B., 
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deposited  with  their  bankers  the 
deeds  of  a  freehold  cotton  mill  be- 
longing to  A.y  as  a  security  for 
advances  to  be  made  by  the  bankers 
for  the  use  of  the  firm  of  A.  and  B. ; 
and  in  the  memorandum  of  deposit 
it  was  stated  that  the  buildings  were 
insured  for  12000/.,  and  '<  the  machi- 
nery ^c,  for  2000/.  more  ;'*  a  steam 
engine  and  other  machinery  having 
been,  previous  to  the  deposit,  erected 
by  A,  and  B,  for  the  purposes  of 
their  trade.  A.  and  B.  continued  in 
possession  of  the  premises,  with  all 
the  machinery,  up  to  the  period  of 
their  bankruptcy :— Held,  1st,  That 
the  bankers  had  a  lien  on  the  steam 
engine  and  machinery,  as  well  as  on 
the  buildings.  2.  That  the  steam- 
engine  and  machinery,  though  re- 
movable by  a  tenant,  as  fixtures 
erected  by  him  for  the  purpose  of 
his  trade,  yet  being  firmly  attached 
to  the  walls  and  floors  of  the  build- 
ings, and  being  such  fixtures  as  are 
frequently  put  up  by  the  owners  of 
cotton  mills,  and  let  with  the  mill  to 
a  tenant,  were  not  to  be  considered 
as  in  the  reputed  ownership  of  the 
bankrupt,  within  the  meaning  of  the 
6  Geo.  4.  c.  16.  s.  72.  Ex  parte 
Loydf  re  Ogden,  S  Dea.  &  Chit.  765. 
S.  C.  1  Mont.  &  Ayr.  494. 

A  mortgagee  of  a  term  made  an 
equitable  mortgage,  and  subsequently 
purchased  the  equity  of  redemption. 
Held,  that  the  equitable  mortgagee 
was  entitled  to  a  sale  of  the  equity 
of  redemption,  if  it  be  rejected  by 
the   ddsigndes.     Ex    parte   Tufnell, 


re  Watts,  1834.     1  Mont.  &   Ayr. 
620. 

A  coal  mine  was  worked  by  se- 
veral persons  under  a  lease,  the  ar- 
ticles of  partnership  giving  each  a 
power  of  pre-emption  in  case  any 
partner  wished  to  dispose  of  his 
share.  A  partner  deposited  an  at- 
tested copy  of  the  lease,  in  order  to 
give  an  equitable  mortgage  on  his 
share  to  a  stranger.  Held,  the  Court 
could  not  make  the  usual  order  for 
sale,  &c.,  as  the  partnership  accounts 
must  first  be  taken,  which  this  Court 
has  no  jurisdiction  to  do,  and  the 
case  was  not  free  from  doubt.  [^Cross^ 
J.,  dissent.]  Ex  parte  Broadbent,  re 
Borron,  1834.    1  Mont.  &  Ayr.  635. 

EQUITY  OF  REDEMPTION. 
A  mortgagee  of  a  term  gave  an 
equitable  mortgage,  and  subsequently 
purchased  the  equity  of  redemption. 
Held,  that  the  equitable  mortgagee 
was  entitled  to  a  sale  of  the  equity 
of  redemption,  if  it  be  rejected  by 
the  assignees.  Ex  parte  Tuffnelly  re 
Watts,  1834.   1  Mont.  &  Ayr.  6^0. 

ESCROW. 
Held  by  Lord  Denman,  C.  J., 
Parke  and  Patteson,  Js.,  and  semble, 
per  Littledale,  J.,  that  the  execution 
of  a  deed  by  which  a  party  conveys 
his  whole  property  to  the  use  of  some 
of  his  creditors,  is  a  sufficient  act  of 
bankruptcy  to  sustain  a  commission, 
though  the  deed  was  executed  by  the 
bankrupt  only,  and  is  not  proved  to 
have  been  acted  upon,  or  to  have 
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pmsed  ODt  of  the  bankrupt's  bands. 
Batckerby  ▼.  Lancaster,  1834.  1 
AM.  &  BUit,  77 i  S.C.  3  Nev.  & 
ltei,S83. 

ESTATE  TAIL. 

Tbe  wnnon  barg«iii  and  sale 
fipom  the  Coniinissioaers  to  the  as- 
fig^efil  pMaes  aq  estate  tail,  of 
lrtlic|i  tb^  bankrupt  was  seised  at 
dl^  tiina  of  bis  bankruptcy. 

QM^re,  therefore,  where  the 
bwdurppt  was  seised  of  an  estate 
Milj  w}^ch  be  represented  as  an 
fwtat*  in  tafl  in  fee  simple,  and  died 
h^fiwe  the  estate  was  sold  under  his 
coiniais^Qi^  wbe||ier  thfre  is  any 
pec^ify  for  the  Commissioners  exr 
ecuting  a  special  conveyance  to  the 
purchi^ri  and  what  would  be  tbe 
efl^t  of  such  a  coiiveyi^nce,  thus 
ezeci^ted,  i^fter  the  death  of  the  bank- 
nipt?  Ex  parte  SomerviUe,  re  LoS' 
cmbe,  ^894.  3  Dea.  &  Chit.  668 ; 
S^,  C  1  Af.  &  A.  408. 

EVtPENCE. 
50^  qiso  Affidavits — ^Examinatxok 
— ^Depositions. 
The  examination  of  the  assignee 
before  th^  CpmniissioAer  as  to  the 
8||l#  of  the  prpperty>  y^9fi  permitt^ 
^  ]ft^  rpad  as  evidence  pf  the  as- 
«ypee'9  misconduct^  although  it  did 

Wf  FV  ^  r^^c-  ^^  P^^  7\rviU, 
1833,    ?  P^a*  &  Chit.  346. 

Wher^i  after  the  rejection  of  a 

proof  by    the  Commissioners,  the 

creditor  pn  petition  succeeds  in  esta- 

l^lishing  his  debt  by  the  affidavit  of 


witnesses  who  were  not  tendered  to 
tbe  Commissioners  for  examinatiQii, 
he  pays  his  own  cost^.  Ez  parte 
Price,  3  Dea.  &  Chit.  489  ;  S.C.I 
Mont.  &  Ayr.  $1. 

An  application  by  the  faaoknipi 
to  stay  tbe  advertisement  in  ^e  Gar 
zette,  on  his  own  affidavit^  merply 
denying  the  eiusteoce  of  the  petitioq- 
ing  creditor's  debt,  or  the  committal 
of  any  act  of  baokroptcy^  without  apy 
allegation  of  his  solvency,  will  not  be 
entertained|  unless  tbe  proceedings  are 
produced  for  the  inspection  of  the 
Court.  Ex  parte  Poumall,  1834-  3 
Dea.  &  Ch.  723i  S.  C.  i  M.  &  A. 
314. 

Solicitor  allowed  to  take  affida- 
vits off  the  file  to  attend  action  there- 
with, undertaking  |o  return  them  in 
the  same  state.  Ex  parte  fVkaky, 
1834.    1  Mont,  &  Ayr.  634, 

Depositions  taken  before  Com- 
missioners ol  bankruptj  and  ^moiled 
by  the  assignees  according  to  6  Qco.  4. 
c.  16.  s.  96.  are  not  evidence  against 
them  in  an  action  brought  tp  dispii|te 
the  commission,  by  disproving  tbp  act 
of  bankruptcy  on  which  it  is  founded. 
Chambers  v.  Bemasc^nt  1834^  4 
Tyrw.531. 

In  an  miction  by  a  me^seiiger  tq 
a  commission  of  bankrupt  against  the 
assignee,  appointed  under  6  Geo.  4. 
c.  16,  to  recover  the  costs  of  adver- 
tising a  meeting  of  creditors,  and  of 
hiring  a  room  for  them  to  assemble 
in,  it  is  sufficient  to  prove  the  plain- 
tiff's appointment,  and  that  tbe  ex- 
penses incurred  by  him  were  reason- 
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abl^,  without  proving  express  em- 
ployment or  recognition  of  him  as 
messenger  by  the  assignee.  Hamher 
V.  Purser,  1883.  4  Tyrw.  41 ;  S.  C. 
%  Crorop.  &  Mees.  209, 

A  party  who  seeks  to  avoid  a 
payment  or  transfer  of  goods^  on  the 
ground  that  it  was  voluntarily  made 
by  a  trader  in  contemplation  of  a 
bankruptcy,  must  show,  not  merely 
that  the  trader  was  insolvent  when  it 
wa9  madcj  but  alsq  that  he  then  con- 
templated bankruptcy.  Morgan  v. 
Brundrett,  1833.  5  Bam.  &  Adol. 
289. 

In  a  case  within  the  92d  section 
of  the  Bankrupt  Act,  (6  Geo,  4.  c.  16.) 
where  the  assignees  went  into  evi- 
dence of  the  trading  in  consequence 
of  a  notice  to  dispute,  without  advert- 
ing to  the  section  or  relying  upon  the 
depositions^  and  having  failed  to  esta- 
blish the  trading,  were  nonsuited^  the 
Court  refused  to  set  the  nonsuit  aside. 
Johnson  v.  Pip^r,  1833,  2  Nev.  & 
Man.  672. 

Case  lies  for  a  judgment  creditor 
against  a  sheriff  for  not  selling  within 
a  reasonable  time  after  a  seizure  under 
a  fi.  fa.  But  the  plaintiff  in  such  ac- 
tion can  recover  nominal  damages 
only,  unless  actual  injury  be  proved. 

Where,  therelore,  the  sheriff  de- 
lays  s^ing  for  an  unreasonable  time, 
and  before  the  sale,  but  after  the  time 
when  he  oiight  to  have  sold,  receives 
notice  of  a  fiat  in  bankruptcy  against 
the  exeoQtion  debtor,  and  afterwards 
returns  that  he  has  the  levy  money  in 
his  hands,  but  that  he  has  received 


such  notice,  it  lies  upon  the  plaintiff 
to  prove  the  trading,  act  of  bankrapt- 
cy  &c.,  so  as  to  show  that,  by  reason 
of  the  sheriff^s  delay,  the  right  of  pro* 
perty  in  the  goods  seiied  passed  be- 
fore the  sale  into  other  hands,  and  that 
the  plaintiff's  execntioo  had  been 
thereby  frustrated.  Bala  ▼.  ff^ing" 
Jkid,  1833.     10  Bing.  831. 

The  consent  of  the  creditorf  of  a 
bankrupt  to  the  iDStitution  of  a  suit 
by  his  aasigneei,  though  filed 
amongst  the  proeeedings  ii|  tho 
bankruptcy,  muat  be  proved.  Smiik 
V.  Biggs,  1832.    5  Sim.  391. 

Sed  fu€cre»  See  E»  parte  Evans, 
3  Dea.  &  Chit.  470 ;  Janet  v.  Yates, 
3  Y.  &  J.  373 ;  Pkre^  v.  Rokerts,  1 
Myl.  &  K.  4. 

In  a  suit  by  the  aaaigneea  of  an 
uncertificated  bankrupt,  for  the  re- 
covery of  property  fraudulently  de« 
livered  by  him  to  the  defendants,  the 
plaintiflTn  read  the  ezaminatioo  of  one 
of  the  defendants,  taken  before  the 
Commissioners  on  the  first  day,  but 
declined  to  rend  the  examination 
taken  on  the  see<Mid  day«-*niled,  that 
the  whole  must  be  read.  A  plaintiff 
cannot  read  the  oroas-examination  of 
one  of  the  defendant's  witneaseo,  if 
the  defendiuiit  deelinea  to  read  the 
examination  in  chief.  The  evidence 
of  a  bankrupt,  which  in  one  respect 
is  in  his  own  iavour,  but  in  another 
respect  against  himself,  is  receivable. 
Snath  V.  Biggs,  1832«    5  Sim.  391. 

EXAMINATION. 

Collateral  questions  trying  the 
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trutli  of  a  material  part  of  the  wit- 
ness's story  may  be  pat«  Ex  parte 
BardwcU,  re  VenMes,  1834.  1  Mont. 
&  Ayr.  206. 

Oq  habeas  corpus,  the  party  may 
object  that  a  question  was  illegal, 
though  he  did  not  so  object  when 
before  the  Commissioiier.  £r  parte 
BardweU,  re  FenabUs,  1834.  1  Mont. 
&  Ayr.  207. 

la  a  suit  by  the  assignees  of  an 
uncertificated  bankrupt,  for  the  re- 
covery of  property  fraudulently  de- 
livered by  him  to  the  defendants,  the 
plaintiffs  read  the  examination  of  one 
of  the  defendants,  taken  before  the 
Commissioners  on  the  first  day,  but 
declined  to  read  the  examination 
taken  on  the  second  day — ruled,  that 
the  whole  must  be  read.  A  plaintiff 
cannot  read  the  cross-examination  of 
one  of  the  defendant's  witnesses,  if 
the  defendant  declines  to  read  the 
examination  in  chief.  Smith  v.  Biggs, 
1832.     5  Sim.  391. 

EXCEPTIONS. 

A  party  objecting  to  the  mas- 
ter's report,  should  either  present  a 
petition  to  except  to  it,  or  give  notice 
to  the  other  side  of  the  nature  of  the 
objection.  Ex  parte  Mallardj  1833. 
3  Dea.  &  Chit.  243. 

A  petition  to  confirm  a  report 
stood  in  the  paper  before  a  petition 
excepting  to  it,  the  counsel  for  the  first 
petition  has  a  right  to  begin,  by 
stating  the  facts  of  his  petition,  be- 
fore the  counsel  for  the  second  pe- 
tition proceeds  to  state  and  argue 


the  exceptions.     Ex  parte  Mortey,  re 
Leigh,  1833.     3  Dea.  &  Chit.  509. 

EXECUTION. 

Whether  a  sheriff,  who,  in  obe- 
dience to  a  fieri  facias,  seizes  the 
goods  of  a  person  who  has  committed 
an  act  of  bankruptcy  previously  to 
issuing  the  execution,  is  liable  in  tro- 
ver by  the  assignees  of  the  latter, 
quctre.  Garland  v.  Cartiste,  1833. 
3Tyrw.  705;  iS^.  C.  2 Cromp.  & Mee. 
31. 

EXECUTOR. 

In  order  to  fix  the  executor  of 
the  petitioning  creditor  with  costs, 
the  petitioner  must  pray  costs  against 
him  in  his  character  of  executor.  Ex 
parte  Haraiood,  1833.  3  Dea.  &  Chit. 
252. 

Qiuere,  Whether  the  Court  has 
jurisdiction  over  the  executor  of  an 
assignee  ?  Ex  parte  TurviU,  re  Mil-' 
leTy  1834.     1  Mont.  &  Ayr.  686. 

It  seems  that  a  sole  executor 
who  becomes  bankrupt  may  sign  his 
own  certificate.  Re  Lawrence,  1834. 
1  Mont.  &  Ayr.  453. 

EXPUNGING  PROOF. 

See  iUso  Petition  to  Expunge. 

The  Court  can  reverse  the  de^ 
cision  of  a  Subdivision  Court  on  a 
matter  of  fiict  as  to  expunging  a 
proof,  that  not  being  within  1  &  2 
fVUl.  4.  c.  56.  s.  30.  Ex  parte 
Baldwin,  re  Smth,  1834.  1  Mont. 
&  Ayr.  615. 
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FEES  TO  COMMISSIONERS. 

See  Commissioners'  Fees. 

FELONY. 

See  also  Embezzlement — Forgery. 

Proof  by  joint  estate  for  fraada- 
leot  abstraction,  when  admissible.  Ex 
parte  Turner ^  re  Mackenzie,  1833. 
1  Mont.  &  Ayr.  54,  affirmed  id.  357. 

FIAT. 

Generally. 

See  also  Second  Fiat. 

A  new  fiat  issued,  on  the  applica- 
tion of  the  petitioning  creditor,  to  give 
eflfect  to  a  more  recent  act  of  bank- 
ruptcy, the  time  for  opening  the  first 
fiat  not  having  expired.  Re  Crawleyt 
1833.    3Dea.&Chit.  251. 

Where  a  fiat  is  lost,  and  a  party 
does  not  choose  to  rely  on  secondary 
evidence  of  its  existence,  the  proper 
course  is  to  issue  a  fresh  fiat,  and  not 
a  duplicate  fiat.  Re  Lecett,  1834. 
3  Dea.  &  Chit.  5675  S,  C.  1  M.  &  A. 
308. 

A  fiat  omitted  to  be  opened 
within  the  time  limited  by  the  gene- 
ral order,  is  not  for  that  cause  abso- 
lutely superseded,  but  only  superseda- 
ble.  What  is  required  to  be  stated 
in  an  affidavit  on  an  application  to 
enlarge  the  time  for  opening  a  fiat. 
Ex  parte  Smith,  re  James,  1834.  3 
Dea.  8c  Chit.  761  -,  S.C.  \M.&  A. 
473. 

A  petitioning  creditor  having 
become  bankrupt  before  the  fourteen 
days  for  opening  the  fiat  had  elapsed, 
it  was  ordered  that  another  creditor 


might  take  new  docket  papers  into 
the  office,  and  if  the  first  fiat  was  not 
prosecuted,  that  he  might  then  issue 
a  fresh  fiat.  Ex  parte  Smith,  1833. 
3  Dea.  &  Chit.  309 ;  ^.  C.  1  M.  & 
A.  78. 

Plaintiff  being  liable  to  defend- 
ant for  the  coats  of  a  nonsuit,  issued  a 
fiat  of  bankruptcy  against  the  defend- 
ant. The  Court  refused  to  stay  de- 
fendant's  proceedings  in  the  action. 
Eicke  ▼.  Nokes,  1834.  1  Bing.  New 
Cases,  69. 

Amending* 

Qucere,  Wliether  the  date  of  a 
fiat  which  had  not  been  opened  can 
be  altered,  so  as  to  give  effect  to  a 
subsequent  act  of  bankruptcy?  J^ 
Roberts,  1833.    3  Dea.  &  Chit.  315. 

Qtueref  Whether  the  Court  can 
direct  the  amendment  of  a  fiat, 
without  the  approbation  of  the  Lord 
Chancellor,  and  whether  this  can  be 
done  noWy  after  adjudication?  Senile, 
that  the  name  of  the  Commissioner, 
who  has  not  acted  under  the  fiat  being 
mis-spelt,  is  not  such  an  error  as  to 
require  amendment.  Re  Bell,  1833. 
3  Dea.  &  Chit.  326. 

UnopenM  fiat  not  amended.  Ex 
parte  Hawes^  re  Grifith,  1834.  1 
M.  &  A.  708. 

Unopened  fiat  amended  by  in- 
serting the  proper  parish.  Ex  parte 
Elliott,  re  Humphrey,  1834.  1  M^ 
&  A.  664. 

Unopened  fiat  amended  to  agre^ 
with  docket  papers.  Ex  parte  Jervii, 
re  Elliott,  1834.     1  M.  &  A.  619. 

Docket  papers  and  the  fiat  can** 
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not  be  amended  by  in«erliiig  tbe 
bankrupt's  place  of  business.  Qikere, 
if  the  docket  be  correct,  and  tbe  fiat 
incorrect  through  the  error  of  tbe 
office?  Em  yarU  Graves^  re  WyaU, 
1834.     1  Mont.  &  Ayr.  315. 

AnnuUing  and  Superseding, 
See  also  Pbtition  to  Annvl  and 

SUPSESEDS — SyPEBSEDEAS. 

Two  crediton  penoade  a  bank« 
rapt  to  eieoute  an  assignment  of  his 
effects  to  them  for  the  benefit  of  his 
creditors,  and  then  issue  a  fiat  against 
him,  setting  up  this  assignment  as  the 
act  of  bankruptcy.  They  then  seiie 
his  furniture  and  stock,  without  taking 
any  proceedings  under  the  fiat.  On 
the  application  of  a  bond  Jkle  creditor, 
this  fial  was  oidcred  to  be  annulled 
and  a  new  one  issued.  Ex  parte 
Mitekhts,  1933.  3  Dea.  &  Chit  25. 
A  fiat  superseded,  with  costs  to 
be  paid  by  tbe  petitioning  creditor, 
oo  the  ground  of  tbe  bankrupt's  mi- 
nority -y  but  tbe  Court  made  no  order 
for  the  assigning  tbe  bond.  Exparie 
HeUr,  1833.    3  Dea.  &  Chit.  107. 

Where  a  creditor  petitioned  to 
annul  the  fiat  on  the  ground  of  the 
misdeacriptioD  of  the  bankrupt,  with- 
out any  intention  on  his  part  to  issue 
another  fiat,  and  the  misdescription 
was  so  slight  that  no  creditor  was 
deceived  by  it,  the  Court  dismissed 
the  petition.  Ex  parte  MUls^  re 
CoimoH,  1834.  3  Dea.  &  Chit.  606. 
5.  C.  1  M.  &  A.  310. 

Where  a  creditor    petitions  to 
annul  a  fial  after  the  bankrupt  has 


(  obtained  bis  certificate,  there  most  be 
a  distinct  allegation  of  frand  against 
the  bankrupt  in  the  petition ;  it  is  not 
sufficient  to  stale  ftmad  in  the  affidavit. 
Ex  parte  Wyatt,  1834.  3  Dea.  4p 
Chit.  665  i  S.C,  1  M.  &  A.  405. 

A  tender  made  to  the  petitioning 
creditor  of  the  payment  of  his  dd»t> 
after  a  docket  has  been  already  stnick 
against  tbe  bankrupt,  although  before 
the  fiat  was  actually  issued,  is  not 
sufficient  to  defeat  tbe  fiaL  Ex  parte 
Jones,  re  LampUmgk,  1834.  3  Dea. 
&  Chit.  697  i  iS^.  C.  1  M,  &  A.  442. 

A  fiiat  omitted  to  be  opened 
within  the  time  limited  by  the  gene- 
ral  order,  is  not  for  that  c^use  abso* 
lutely  superseded!  but  only  sopersed-t 
able.  Ex  parte  SmUk^  re  Jamet, 
1834.  3  Dea.  &  Chit.  761 ;  S.  C. 
1  M.  &  A.  473. 

Auxikar^  omdRemewed. 

An  auxiliary  fiat  granted  to 
examine  witnesses  in  London,  the 
original  fiat  being  worked  at  Porta- 
mouth.  Ex  parte  Cotter^  1833.  3 
Dea.  &  Chit.  106. 

A  banknqit  did  not  diadoie  a 
life  interest  which  he  possessed  in 
certain  property,  when  he  passed  his 
last  examination ;  and  after  a  Upee 
of  more  than  twenty  years,  wbm 
four  of  the  Commisaioners  were 
dead,  he  petitioned  for  a  fiat  to  b^ 
issued  to  fresh  Commissioners,  andl 
that  the  assignee  mi^ht  be  ordered 
to  account.  The  Court,  under  theae 
circumstances,  allowed  the  bankrupt 
to  issue  a  new  fia(  i|i  the  nwne  of  a 
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creditor,  but  thought  that,  ^ft^r  this 
conceiUiDenty  he  wa«  not  entitle^  to 
any  inquiry  figiiioM  his  assignee. 
Ea^  part^  Holder,  l^U.  9  Pea.  & 
Chit,  276. 

A  renewed  fiat  c^  pnly  be  is- 
sued by  a  cre4itor  whose  debt  is 
sufficient  to  support  the  original  fiat* 
Ex  parte  Maude^  1833.  8  Dea.  & 
Chit.  865  \  S.C.I  Mqnt.  &  Ayr.  46. 

froHfhdent  and  Cqof^certed^ 
Two  creditors  persuade  a  bank- 
rupt to  ^^ecute  an  assigfunent  of  his 
eSects  for  the  bei^efit  of  his  cre- 
ditors, §Dd  then  ia^ue  a  fiat  iigainst 
him,  setting  up  this  assignme^t  ps 
t)ie  act  of  bai^kr^iptcy.  They  then 
Sfu^  his  furniture  ^d  stock,  withput 
taking  ^y  proceedings  under  the 
fifit*  On  the  application  of  a  honi 
fdp  creditor,  this  ^t  was  ordered  to 
be  apiidled,  and  ^  ^^w  one  issued. 
Ex  parte  Muckhw^  1883.   3  Pea.  S( 

Chit*  «4. 

Althqvigh  a  fiat  is  concerted  for 
tl^e  purpose  of  defeating  ap  action 
brought  by  a  creditor  figairist  the 
b^k^upt  for  tlie  recovery  of  l^is 
debt,  yet  where  the  creditor  proves 
his  4ebt  under  the  fiat,  and  lies  by 
for  ten  months  before  he  pr^ents  a 
petition  to  annul  the  fiat,  the  Court 
will  dismiss  the  petition.  Ex  parte 
MillSf  re  Cohnan,  1834.  8  D,  &  C. 
606  ;   5.  C.  1  M.  ^  A.  310. 

Where  a  creditor  petitions  to 
annul  a  fiat  afler  the  bankrupt  has 
obtained  his  certificate,  there  must 
be  a    distinct    allegation    of  fraud 


against  the  bankrupt  in  the  petition ; 
it  is  not  sufficient  to  state  fraud  in 
the  affidavit.  Ex  parte  Wyatt.l^^^. 
3  Dea.  &  Chit.  665 ;  iS.  C.  1  M.  & 
A.  405. 

FIXTURES. 
^.,  who  was  partner  with  B.% 
deposited  with   their    bankers    the 
deeds  of  a  freehold  cotton  mill  be- 
longing to  ^.  as  a  security  for  ad- 
vances made  by  the  bankers  for  the 
use  of  the  firm  of  A.  and  B.,  and  in 
tiie  memorandum  of  deposit  it  was 
stated  that  the  buildings  were  in- 
s^red  for 2000/.,  and  ''the  machinery 
&c.  for    2000/.  more,*'    a    steam- 
engine  and  other  mac))inery  having 
beep,  previous  to  the  deposit,  erected 
by  A.  and  B.  for  the  purposes  of 
their  trade.    A.  and  B^  continued  in 
posi^ssion  of  the  premises,  with  all 
machinei^,  up  to  tl^e  period  of  their 
biuxkri^ptcy :— Held,  first,  that  the 
bankers  had  a  lien  on  the  st^am- 
engine  and  machinery  ^^3  well  as  on 
the  building.      Secondly,  that   the 
stean^-engine  aud  poachi^ery,  though 
movable  by  a    tenant    as   fixture 
erected  by  him  for  the  purpose  of 
trade,  yet  being  firmly  attached  to 
the  walls  a^d  floors  of  the  buildings, 
and  being  such  filatures  as  are  frer 
quently  put  up  by  the  owners  of 
cotton  mills,  and  let  with  the  mills 
to  a  tenant^  were  not  to  be   consi« 
dered   as    in    the  reputed  owner- 
ship of  the  bankrupts,  within  the 
meaning    of  the  6  Geo,  4.  ^.    16. 
s.  72.    Ex  parte  JfiOyd,  r^  O^deu, 
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1834.  3  Dea.  &  Chit.  765 ;  S.  C. 
1  M.  &  A.  494. 

Where  the  lessee  for  years  of  a 
house,  being  also  possessed  of  the 
fixtures  therein  by  separate  pur- 
chase, mortgaged  his  term  with  the 
fixtures,  and  afterwards  became 
bankrupt : — Held,  that  his  assignee, 
who  remoTcd  and  converted  them, 
was  liable  in  trover  by  the  mort- 
gagee to  pay  the  value  of  them  while 
fixed  on  the  demised  premises.  Bay^ 
deU  V.  M' Michael,  1884.  3  Tyrw. 
974  ;  S,  C.  I  Cromp.,  Mees.,  & 
Rose.  177. 

In  1797  premises  in  Lancashire 
described  as  ''  land,  a  dwelling- 
house,  machine-house,  and  other 
buildings  and  erections,"  were  con- 
veyed in  fee  to  one  of  several  part- 
ners. The  conveyance  stated  them 
to  be  then  in  the  possession  of  that 
partner  and  another  of  his  then  part- 
ners. Machinery  and  utensils  were 
afterwards  placed  thereon  by  the 
firm  for  the  purpose  of  carrying  on 
the  business  of  calico  printers.  The 
machinery  and  utensils  were  firmly 
fixed  to  the  fireehold,  yet  in  such  a 
manner  that  they  might  be  easily 
removed  without  material  injury  to 
themselves  or  the  buildings.  In 
that  part  of  the  countly  siixiilar  ar- 
tides  so  fixed  are  commonly  bought, 
sold,  and  removed,  without  treating 
them  as  fixtures.  In  taking  stock 
yearly  between  1804  and  1825,  the 
buildings  and  land  were  valued  and 
classed  separately  from  the  ma- 
chinery and  fixtures,  but  the  whole 


was  always  dealt  with  and  consi- 
dered as  partnership  property.  In 
1 828,  two  of  the  partners  (then  seised 
in  fee  of  the  fireehold  land  and  build- 
ings under  a  conveyance,  not  men- 
tioning machinery  or  fixtures)  mort- 
gaged them  for  a  term,  "  and  also 
the  steam-engine,  mill  geering,  heavy 
geer,  millwright  work,  fixed  ma- 
chinery, and  other  matters  and  things 
standing  and  being  in  or  upon  the 
thereby  demised  buildings,  works, 
and  premises,  which  in  any  manner 
constitute  fixtures  and  appendages 
to  the  fireehold  of  the  same  or  any 
part  thereof.**  They  remained  in 
possession  and  carried  on  the  works 
until  1829,  when  they  compounded 
with  their  creditors,  and  afterwards 
until  they  became  bankrupts.  In 
April  1831,  their  assignees  sold  and 
removed  the  machinery  and  utensils, 
except  two  steam-engines,  with  the 
first  motion  and  main  shafts  attached 
to  them,  and  two  water-wheels,  which 
supplied  power  to  the  rest : — Held, 
'  first,  that  the  machinery  and  utensils 
so  removed  having  been  a£Bxed  to 
the  inheritance  for  the  purpose  of 
trade  only.  In  a  pku^  where  as  such 
they  Would  commonly  have  been 
removed,  and  being  in  fiict  remov- 
able without  injury  to  the  freehold, 
were  n6t  to  be  taken  as  part  of  the 
inheritance,  but  as  personal  estate 
only,  which  passed  to  the  assignees 
of  the  bankrupts.  Secondly,  that 
the  mortgage  deed  was  only  in- 
tended to  pass  that  part  of  the  ma- 
chinery   which,  firom    the   circum* 
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stances  of  its  erection,  necessarily  be- 
came part  of  the  freehold.  Trofipes 
V.  Harter,  1833.  3  Tyrw.  603;  S.  C. 
%  Cromp.  &  Mees.  153. 

A  steam-engine  erected  for  the 
purpose  of  working  a  colliery  to  be 
used  by  the  lessee  of  such  colliery 
during  his  term,  but  to  be  held  as 
the  property  of  the  landlord,  subject 
to  such  use,  will  not  pass  to  the  as- 
signees of  the  tenant  on  his  bank- 
ruptcy, for  it  does  not  come  within 
the  description  of  *'  goods  and  chat- 
tels" in  6  Geo.  4.  c.  16.  s.  71S«,  nor 
had  the  bankrupt  the  actual  or  ap- 
parent ownership.  Coombs  v.  Beau^ 
numty  1833.    5  Bam.  &  Adol.  7ft. 

FORGERY. 

F.f  a  partner  in  a  banking-house, 
transferred  bank  stock  belonging  to 
a  customer  by  a  forged  power  of  at* 
tomey;  the  proceeds  were  paid  to 
the  account  of  the  partnership,  and 
afterwards  appropriated  by  F.,  who 
was  subsequently  executed  for  other 
forgeries,  and  a  commission  issued 
against  the  other  partners,  who  were 
ignorant  of  the  transaction,  but  with 
common  diligence  would  have  known 
of  it.  Quaere,  whether  the  customer 
can  prove  for  the  value  of  the  stock 
under  the  commission?  An  action 
ordered,  to  try  whether  the  partners 
were  indebted  to  the  customer.  Ex 
parte  BoUandf  re  Marsh,  1834.  1 
Mont.  &  Ayr.  570. 

F»,  a  partner  in  a  banking- 
house^  transferred   bank  stock  be- 


longii^  to  a  customer,  by  a  forged 
power  of  attorney ;  the  proceeds  were 
paid  to  the  account  of  the  partner- 
ship, and  afterwards  appropriated  by 
F;  who  was  subsequently  executed 
for  other  forgeries.  The  other  part* 
ners  were  ignorant  of  the  transaction, 
but  witli  common  diligence  would 
have  known  it:— -Held,  the  customer 
could  maintain  an  action  against  the 
partners  for  money  had  and  received. 
Keating  v.  Marsh,  1834.  1  M.  &  A, 
5Sfi,  aflSrmed  Md.  592. 

FOREIGN  PROCESS, 

A  firm  abroad  drew  bills  on  one 
of  its  own  partners,  trading  on  his 
own  account  in  England,  payable  to 
an  agent  of  the  foreign  government. 
The  bills  were  not  paid; — ^process  of 
insolvency  issued  against  the  foreign 
firm ; — and  a  commission  against  the 
English  partner: — Held,  the  agent 
may  prove  under  the  commission, 
but  will  be  restrained  from  receiving 
dividends  unless  he  elect  not  to 
prove  under  the  insolvency  abroad. 
Ex  parte  De  Mattos,  re  Vanzeller, 
1834.  1  Mont  &  Ayr.  345,  affirming 
Ex  parte  Cotesworth,  1  D.  &  C.  281 ; 
S.  C.  Mont.  &  B.  92. 

FRAUD. 

Proof  by  joint  estate  for  frau- 
dulent abstraction,  when  admissible. 
Ex  parte  Turner,  re  Mackenzie,  1833. 
1  Mont.  &  Ayr.  54,  affirmed  ibid. 
357. 
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FRAUD  ON  CREDITORS. 

Sre  alio  Pbaudolent  Preference. 
A  trader,  on  his  marriage,  re- 
ceived a  fortttne  of  5000/.  with  his 
wife,  and  settled  a  sum  of  stock  in 
trust  for  himself  fbr  life,  with  litnita- 
tiotis  over  for  the  benefit  of  his  mfk 
and  children,  In  the  event  of  his  be- 
coming bankrupt  or  insolvent;  and 
it  was  provided,  that  if  he  should 
survive  his  wife,  and  the  issue  of  the 
marriage  should  fail,  and  he  should 
then  be  or  should  have  been  a 
bankrupt,  fifteen  sixty-sixths  of  the 
stock  should  belong  to  th«  wife's 
next  of  kin  in  blood.  No  part  of 
the  5000/.  was  settled,  but  the  whole 
of  the  settled  fund  was  the  hus- 
band's poperty,  and  it  did  not  ap- 
pear from  any  of  the  expressions  in 
the  settlement  what  was  the  conside- 
ration for  the  provision  as  to  the  fif^- 
teen  sixty-sixths  of  the  stock  :*-^ 
Held,  that  the  limitations  over  in  the 
event  of  the  bankruptcy  of  the  hus* 
band,  were  good  as  to  fifteen  sixty- 
sixths  of  the  trust  fund,  that  beii^ 
the  proportion  of  the  trust  fhnd 
which  th6  wife's  fbrtune  would  have 
purchased,  but  were  void  as  to  the 
remainder.  Lesier  v.  Oarhndy  1892. 
5  Sim.  205. 

By  Parions  in  Fiduciary  Situations. 
The  Court  will  not  depart  from 
the  general  rule*  that  the  solicitor 
to  the  commission  shall  not  be  al- 
lowed to  purchase  any  of  the  bank- 
rupt's property.  Ex  parte  Farieyt 
1833.  3Dea.  &  Chit.  110. 


An  aasfgnee,  who  watf  ilaii  a 
mortgagee  of  the  bankmpt'a  fiieehdld 
property,  having  purchased  k  for 
himaelf  when  it  was  put  up  fbr  aak^ 
the  estate  was  ordered  to  be  feaold* 
subject  to  any  ckiina  of  the  iwigiiee 
by  virtue  of  his  mor^rage.  Eg  pmtit 
7Vn»U;  183S.   8  Dea.  &  Chit.  946. 

Although  it  is  the  usual  aad  the 
prudent  pnotice  for  a  mortgqjM  W 
apply  to  the  Court  for  leave  to  bkl« 
the  Court  will  not  tesdnd  the  sale 
where  the  mortgagee  has  ptuthaaed 
the  property  without  aoeh  Icavef  K 
the  purchase  hae  been  made  by  Iwii 
bond  jidt.  Ea  parte  AMty^  re  BeOt 
1888.  3  Dea«  &  Chit.  510$  S.  C.  1 
M.  &  A.  82. 

Order  refused  for  an  assignee 
to  bid  for  the  defendant's  property, 
although  the  assignee  obtained  the 
eooaent  of  a  meeting  of  th^  cnditoiBf 
such  meeting  having  been  only  at-* 
tended  by  half  in  valve  of  the  credi-* 
tors*  Ex  paH9  EMunnotUf  rs  EdxiaiH 
sion,  1884.  8  Dea.  &  Chit.  M9;  3.  C* 
1  M.  &  A.  804. 

The  Court  wOl  dot  confirm  a 
purehaae  of  part  of  the  bAnkmpi'a 
estete  made  by  an  assignee  wttkoot 
leaver  because  a  meeting  of  creditors 
has  consented^  Et  porta  TkwaUiaf 
re  KwmUsf  1884.  1  M<»nt.  8^  Ayr. 
328. 

Plaintiff,  aft  attorney^  ooiidact« 
ing  a  commiasion  of  bankrupt^  havii^ 
received  a  debt  due  to  the  bankmptf 
undertook  to  pay  the  defendant,  soli* 
cttor  of  the  bankrupty  the  auqiAus  of 
the  sum  so  reeeiv^i  should  any  n* 
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in«iti|  after  defnijing  certain  changes 
iticdrred  by  plaintiff,  if  defendant 
wmild  pay  plaintiff  his  costs  of  con- 
ducting tlie  commission! — Meld,  not 
ft  sui&cient  consideration  to  support 
an  action  against  the  defendant  on 
his  promise  to  pay  the  plaintiff's 
costs.  Haslam  v.  Sherwood^  1834. 
10  Blng.  640. 

FRAUDULENT  PREFERENCE 
AND  ASSIGNMENT. 

An  ins<^vent  compounds  with 
her  creditors  for  ld#.  ^d,  in  the 
pound,  but  promises  to  pay  one  of 
her  creditors  the  whole  of  his  debt, 
in  order  to  induce  him  to  sign  the 
composition  deed,  Afler  paying  him 
in  full  she  contracts  a  fresh  debt 
with  him,  and  then  becomes  bank*- 
rapt:  —  Held,  that  the  payments 
made  to  the  creditors^  above  the 
composition  of  13<«  Qd.  in  the  pound, 
were  fraudulent  and  void,  and  that 
the  creditor  could  not  prove  for  the 
amount  without  first  deducting  the 
payments.  Ex  parte  Mintanf  re 
Orem,  1834.  8  Dea.  &  Chit,  688 ; 
S,  C.  1  M.  &  A.  440. 

A  conveyance  of  part  of  a  bank*- 
rapt*8  property,  in  trust  to  sell  and 
dispose  of  the  proceeds  as  he  shall 
direct,  is  not  an  act  of  bankruptcy. 
BoifUuony.Carringtott,lSS3.  1  Mont. 
&  Ayr.  1. 

A  trader  entitled  to  large  free* 
hold  and  leasehold  estates,  but  greatly 
embarrassed,  and  having  committed 
acts  of  bankruptcy^  conveyed  his  free- 


hold and  leasehold  estates  to  trustees, 
upon  trust  to  sell  or  mortgage,  and  to 
apply  the  produce  as  he  should  direct* 
It  appeared  that  the  trust  deed  was 
executed  under  advice  for  the  purpose 
of  efiecting  a  conversion  of  the  trader's 
property,  with  a  view  to  an  arrange- 
ment with  bis  creditors,  to  which  be 
was  himself  considered  incompetent, 
from  the  state  of  his  health  t — Held, 
that  the  trust  deed  was  not  an  act  of 
bankruptcy.  Greenwood  v.  CkurchiU, 
Robinson  v.  Lord  Carrrngton^  1833« 
1  Mylne  &  Keen,  546* 

An  assignment  by  a  trader  of  his 
whole  stock,  with  intent  to  abscond 
from  his  creditors  and  carry  off  the 
purchase  money,  is  not  an  act  of 
bankruptcy,  when  the  purchaser  pays 
a  fair  price  for  the  goods,  and  is  igno- 
rant of  the  trader's  design*  Baxter  v« 
Pritciard,  1834.  1  Adol.  &  EUis, 
456$  S.  C.  3  Nev.  &  Man.  638* 

A  sale  of  the  whole  of  a  trader's 
property  is  not  of  itself  an  act  of  bank* 
niptcy.  The  party  who  seeks  to  treat 
the  sale  as  an  act  of  bankruptcy^  must 
show  some  fact  from  which  frand  may 
be  inferred.  Rose  v.  Haycock^  1827* 
1  AdoL  &  Ellis,  460  n« 

A  party  who  seeks  to  avoid  a 
payment,  or  transfer  of  goods,  on 
the  ground  that  it  was  voluntarily 
made  by  a  trader  in  contemplation 
of  bankruptcy,  must  show,  not 
merely  that  the  trader  was  insolvent 
when  it  was  made,  but  al4o  that  he 
then  contemplated  bankruptcy. 
Morgan  v.  Brundrettf  1833.  5  Barn. 
&  AdoL  289. 


994        FramUcMi  Preference.        INDEX.         Fraudtiknt  Prtferetue. 


Held,  by  Lord  Demmm^  C.  J., 
Parke  and  Patteion^  Jg.,  and  eembk^ 
per  LUtiedale,  J,,  that  the  execution 
of  a  deed  by  which  a  party  conveys 
his  whole  property  to  the  use  of 
some  of  hb  creditors,  is  a  sufficient 
act  of  bankruptcy  to  sustain  a  coro- 
missioUt  though  the  deed  was  exe- 
cuted by  the  bankrupt  only,  and  is 
not  proved  to  have  been  acted  upon, 
or  to  have  passed  out  of  the  bank- 
rupt's hands.  Botckerby  v.  Lancaster^ 
1834.  1  Adolph.  &  Ellis,  77 ;  S.  C. 
3  Nev.  &  Man.  383. 

R.t  having  committed  a  secret 
act  of  bankruptcy,  assigned  chattels 
to  the  defendant  as  a  security  for 
money  lent  him  by  the  defendant,  in 
trust  to  permit  A.  to  use  them  till 
March  1833,  and  then  to  sell  them 
in  discharge  of  the  debt,  if  unpaid. 
In  October  1832,  within  two  months 
of  this  assignment,  a  commission  of 
bankrupt  was  issued  against  it.: — 
Held,  that  the  assignment  was  not 
protected  by  6  Geo,  4.  c.  16.  s.  82. 
Cannan  v.  Denew,  1833.  10  Bing. 
292  ;  S.C.S  Moo.  &  Sc.  761. 

A  trader  conveying  away  pro- 
perty to  such  an  extent  as  will  prevent 
him  from  continuing  his  business  and 
render  him  insolvent^  commits  an  act 
of  bankruptcy  $  but  those  who  rely 
upon  such  act  of  bankruptcy  on  a  trial 
must  show  that  it  was  calculated  to 
have  the  alleged  effect,  by  evidence  of 
the  general  state  of  the  party's  affairs 
at  the  time  of  such  conveyance. 

It  is  not  sufficient  to  prove  that 
the  trader^  under  pecuniary  pressure. 


disposed  of  some  articles  essential  to 
the  carrying  on  of  his  business,  as 
that  a  miller,  by  bill  of  sale,  trans- 
ferred his  waggon  and  horses  to  a 
creditor  who  had  arrested  him.  Wedge 
V.  Newton,  1833.  4  Bam.  &  Adol. 
831. 

A  .party  who  seeks  to  avoid 
payment,  or  transfer  of  goods,  on 
the  ground  that  it  was  voluntarily 
made  by  a  trader  in  contemplation  of 
bankruptcy,  must  show,  not  merely 
that  the  trader  was  insolvent  when  it 
was  made,  but  also  that  he  then  com^ 
templated  bankruptcy.  Morgan  v. 
Brundrett,  1833.  5  Bam.  &  Adol. 
289. 

Af.,  a  trader,  engaged  in  exten* 
sive  concerns,  was  in  perilous  cir- 
cumstances and  likely  to  become 
bankmpt,  although  not  suspected, 
from  January  1831  to  January  1832, 
when  he  actually  became  bankrupt* 
Among  others  he  owed  his  son 
12,000/.,  which  debt,  upon  his  son's 
marriage,  was  settled  on  the  son*s 
wife.  In  May  1831,  some  of  3f.'s 
property  in  Middlesex  was  released 
from  mortgage ;  and  Af.,  at  the  re- 
quest of  his  son,  on  the  31st  July 
1831,  conveyed  it  to  the  trustees 
under  his  son's  marriage  settlement, 
as  a  security  for  or  in  discharge  of 
the  debt  due  from  him  to  his  son. 
The  transfer  was  not  registered,  or 
otherwise  made  public,  till  after  Af.'s 
bankruptcy.  A  jury  having  found 
that  it  was  not  made  voluntarily  by 
way  of  fraudulent  preference,  or  in 
contemplation   of  bankruptcy,  the 
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Court  refused  to  grant  a  new  trial,  i  such  certificate  shall  only  protect  his 
Belcker  v.  Pretiie,  1834.     10  Bing. 
408 ;  S.C,4  Moore  &  Sco.  295. 


FUND  IN  COURT. 

After  an  order  was  made  for 
the  distribution  of  unclaimed  divi- 
dends, fresh  assets  came  to  the  hands 
of  the  assignees,  which  enabled  them 
to  make  a  further  dividend : — Held, 
that  the  further  dividend  ought  to  be 
declared  on  the  debts  of  all  the  cre- 
ditors, including  those  who  had  not 
claimed  the  former  dividend,  unless 
in  the  interim  any  of  the  non -claim- 
ants had  renewed  their  proofs,  in 
which  case  they  must  be  placed  pari 
patsu  with  the  other  creditors ;  but 
the  Commissioners  ought  not  out  of 
the  further  assets  to  lay  aside  a  sum 
adequate  to  the  dividends  already 
unclaimed,  as  a  fund  in  reserve  to 
meet  any  future  renewal  of  the 
proofs.  Ex  parte  Mowbray  ^  re  Surtees, 
1834.  3  Dea.  &  Chit.  55ft ;  S.  C. 
1  Mont.  &  Ayr.  300. 

FUTURE  EFFECTS. 

By  the  6  Geo,  4.  c.  16,  s.  127. 
it  is  provided,  that  if  any  person  who 
shall  have  been  discharged  by  certi- 
ficate, or  shall  have  compounded 
with  his  creditors,  or  shall  have  been 
discharged  under  any  insolvent  act, 
shall  be  or  become  bankrupt,  and  shall 
*have  obtained  or  shall  hereafter  ob- 
tain such  certificate  as  aforesaid,  un- 
less his  estate  shall  produce  sufficient 
to  pay  his  creditors  I5s,  in  the  pound, 
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person  from  arrest ;  but  his  future 
estate  vests  in  his  assignees  under 
the  said  commission  :  —  Held,  that 
the  clause  was  retrospective,  and  that 
it  applied  to  discharges  by  bank- 
ruptcy or  insolvency  before  the 
passing  of  the  act.  A,,  in  the  year 
1815,  was  discharged  under  an  in- 
solvent act,  and  in  1830  obtained  his 
certificate  under  a  commission  of 
bankrupt  issued  in  1829,  under 
which  commission  his  estate  pro- 
duced less  than  sufficient  to  pay  his 
creditors  I5s»  in  the  pound.  ^.,  in 
the  year  1832,  opened  an  account 
with  the  Bank  of  England,  and  a  sura 
of  294/.  I5s,  was  deposited  by  him 
in  the  bank: — Held,  that  an  action 
for  money  had  and  received,  brought 
by  the  assignees  under  the  commis- 
sion  against  the  Governor  and  Com« 
pany  of  the  Bank  of  England,  to  re- 
cover the  amount  so  deposited,  was 
maintainable.  Elston  v.  Braddick, 
1834.  2  Cromp.  &  Mees.  435 ;  S.C, 
4  Tyrw.  122. 

The  price  of  goods  sold  by  an 
uncertificated  bankrupt^  may  be  re- 
covered by  him  against  the  vendee, 
his  assignees  not  interfering.  Hayl- 
lar  V.  SherXDOod,  1833.  1  Nev.  & 
Man.  401. 

GAMING. 

A  petition  to  stay  the  certificate, 
charging  that  the  bankrupt  admitted 
that  he  had  lost  25/.  in  one  sitting,  is 
demurrable ;  it  ought  positively  to 
allege  the  fact,  that  the  money  was 
3o 
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lost  in  one  day.     Ex  parte  Crovch, 
1883.     3  Dea.  &  Chit.  17. 

GENERAL  ORDER. 
A  legal  mortgage  of^an  equit- 
able estate  is  within  Lord  Lough- 
borough's general  order.  Ex  parte 
Jple,  re  Friend,  1834.  1  Mont.  & 
Ayr.  621. 

GUARANTEE. 

H,  S,f  who  employs  E.  fk  Co. 
as  his  brokers,  and  Z.  &  Co.  as  his 
general  agents,  gives  E.  &  Co.  the 
following  undertaking: — "In  con- 
sideration of  your  allowing  L.  &  Co. 
to  draw  upon  you  to  the  extent  of 
12,000/.,  and  your  accepting  three 
drafts  accordingly,  I  hereby  guaran- 
tee to  you  that  amount ;  it  being 
distinctly  understood  that  payment 
of  these  drafts  is  to  be  provided  either 
by  myself  or  L.  &  Co.,  in  direct  dis- 
countable bills."  E.&  Co.  accord- 
ingly accept  and  pay  these  drafts,  in 
Consideration  of  which  they  receive 
from  H,  S.  and  L.  &  Co.  various 
substituted  bills.  H,  S,  and  L.  &  Co. 
respectively  become  bankrupts,  when 
the  substituted  bills  are  still  running, 
and  which  are  not  paid  when  they  fall 
due : — Held,  that  L.  &  Co.  were  en- 
titled to  prove  under  the  commission 
against  H,  S,  the  balance  that  was 
due  to  them  in  respect  of  their  ad- 
vances on  the  faith  of  this  under- 
taking, which  was  not  so  much  a 
guarantee  as  an  original  undertaking 
of  H,  S,  as  a  principal.  And,  sembie, 
it  would  have  been  proveable,  even 
though  the  instrument  might  be  con- 


sidered as  a  guaraniee.  Ex  parte 
Simpson,  re  Sudell,  1834.  3  Dea.  * 
Chit.  792;  S.C.I  M.&  A.  541. 

HABEAS  CORPUS. 
See  also  Coumitment. 

On  a  discharge  under  the  ha- 
beas corpus  act,  the  prisoner's  eosti 
must  be  paid  by  the  assignees,  the 
estate  being  sufficient  to  recoup 
them.  Ex  parte  Bardwell,  re  VeuM* 
bles,  1834.     1  Mont.  &  Ayr.  193. 

On  habeas  corpus,  the  party 
may  object  that  a  question  was  ille- 
gal, though  he  did  not  so  object 
when  before  the  Commissioner.  Ex 
parte  Bardwell,  re  VenabUs,  1854, 
1  Mont.  &  Ayr.  207. 

HEARING. 

See  also  Petition,  hearing  of— 

Re^hsabing. 

On  an  appeal  in  bankniplcya 
the  appellant's  counsel  are  entitled  to 
open  the  case.  Ex  parte  Belcher, 
1 833.     3  Dea.  &  Chit.  87. 

A  formal  objection  to  a  notice  of 
motion  is  waived  by  the  party  ap- 
pearing and  requesting  further  time  to 
oppose  it.  Ex  parte  Morland,  1833. 
3  Dea.  &  Chit.  248. 

When  a  petition  has  been  half 
hoard,  it  cannot  be  amended  on  pay- 
ment merely  of  the  common  costs  of 
the  day.  Ex  parte  Turvil,  1833.  5 
Dea.  &  Chit.  346. 

Where  a  party  petitions  qua 
creditor^  an  objection  to  the  validity 
of  his  debt  is  not  a  preliminary  ob- 
jection, although  he  is  bound  to  prove 
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that  he  is  legally  a  creditor.  Ex 
parte  Wyatt,  1834.  8  Dea.  &  Chit. 
665 ;  5.  C.  1  M.  &  A.  405. 

INDEMNITY. 

An  official  assignee,  having  no 
funds  in  hand,  cannot  be  compelled 
to  join  in  a  suit  in  equity  with  the 
other  assignees,  without  being  in- 
denmified  as  to  the  costs.  But  if  he 
improperly  refuses  to  join  in  such 
suit,  he  may  be  made  a  defendant, 
and  then  incur  the  risk  of  having  to 
pay  his  own  costs.  Ex  parte  Evane, 
1884.  8  Dea.  &  Chit.  470;  S.  C. 
I  Mont.  &  Ayr.  S55. 

Where  a  sole  assignee  was  in 
insolvent  circumstances,  and  there 
was  some  suspicion  attached  to  the 
debts  of  the  creditors  who  elected 
him,  an  order  was  made  that  he 
should  be  restrained  from  acting  as 
assignee,  and  that  one  or  more  per* 
sons  should  be  appointed  to  act  in 
his  name,  giving  him  a  proper  in- 
demnity. Ex  parte  Copeland,  re 
Weiton,  1884.  8  Dea.  &  Chit.  561. 
S.  C.  I  Mont.  &  Ayr.  805. 

INDICTMENT. 
The  bankrupt,  who  was  an  ac- 
tuary of  a  savings'  bank,  had  embez- 
sled  various  sums  of  money  to  a 
large  amount,  and  made  false  en- 
tries and  alterations  in  the  cash-book 
to  conceal  the  deficiency  in  his  ac- 
counts, but  what  were  the  precise 
snms  embezzled,  or  on  what  day 
they  were  taken,  the  trustees  of  the 
bank  were  unable  to  point  out.    The 


Commissioners  refused  to  allow  the 
trustees  to  prove  against  the  bank- 
rupt's estate,  until  they  prosecuted 
the  bankrupt  for  embezzlement,  upon 
which  they  preferred  five  several  in- 
dictments against  him,  but  failed  in 
convicting  him,  through  their  inability 
to  prove  an  embezzlement  of  any 
specific  sum  according  to  the  requi- 
sites of  the  statute.  Upon  a  second 
application  of  the  trustees  to  provci 
the  Commissioners  refused  to  admit 
their  proof  for  any  sums  which  were 
not  included  in  the  indictments:— 
Held,  that  the  trustees  having  bimd 
Jide  prosecuted  the  indictments  against 
the  bankrupt,  and  used  their  best  en* 
deavours  to  convict  him  of  the  felony^ 
were  entitled  to  prove  for  the  whole 
amount  of  the  sum  which  the  bank- 
rupt had  embezzled.  Ex  parte  Jones, 
1838.     8  Dea.  &  Chit.  525. 

INFANT. 
A  fiat  superseded,  with  costs  to 
be  paid  by  the  petitioning  creditor^ 
on  the  ground  of  the  bankrupt's  mi- 
nority ;  but  the  Court  made  no  order 
for  assigning  the  bond.  Ex  parte 
HeMr,  1888.     8  Dea.  &  Chit.  107. 

INJUNCTION  TO  RESTRAIN 
ACTIONS. 

The  Court  would  not  restrain  an 
action  in  which  the  bankrupt  intended 
fairly  to  try  the  validity  of  die  com- 
mission. If  bankrupt  petition  to  su- 
persede, having  actions  pending,  he 
must  elect.  Ex  parte  Davy,  re  Cham" 
bersy  1 884.     1  Mont«  &  Ayr.  %W. 

So  2 
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The  Court  has  jurisdiction  to 
restrain  the  bankrupt  from  brining 
actions  to  upset  his  commission. 
Thus  after  twenty -two  years  and  ac- 
quiescence the  Court  will  restrain 
the  bankrupt  from  bringing  actions 
against  purchasers  under  the  com- 
mission. Ex  parte  Davy,  re  Chamben, 
1834.     1  Mont.  &  Ayr.  383. 

Long  acquiescence  is  enough  to 
refuse  to  supersede  on  the  applica- 
tion of  the  bankrupt,  but  not  alone 
enough  to  enable,  the  Court  to  re- 
strain him  from  bringing  actions. 
Jtid.  297. 

The  Court  has  power  to  stay 
any  action  brought  by  the  bankrupt 
in  any  Court.    Ibid.  290. 

INROLMENT. 
A  oertificated  bankrupt  cannot 
be  discharged  from  arrest  for  a  debt 
covered  by  his  certificate,  till  it  has 
been  inroUed  pursuant  to  6  G.  4. 
c.  16.  s.  96.  Jacobs  v.  Phillips,  1834. 
4  Tyrw.  652 ;  S.  C.  1  Cromp.  Mees. 
&  Rose.  195, 

INSPECTORS. 
.  .  Where  the  interest  of  the  joint 
creditors  appears  primd  facie  adverse 
to  that  of  the  separate  creditors,  the 
Court  will,  on  the  application  of  the 
latter,  appoint  an  inspector  to  take 
care  of  their  interests.  Ex  parte  Dauh 
son,  1833.    3  Dea.  &  Chit.  2. 

INSURANCE  SHARES. 
Where .  shares  of  an  insurance 
company  are  held  in  the  name  of  the 


bankrupt  as  trustee,  they  are  not  in 
bis  reputed  ownership.  What  is  no- 
tice to  the  office  >  Ex  parte  WaikhUj 
re  Kidder,  1834.     1  M.  &  A.  689- 

INTEREST. 

B.  and  Co.,  being  largely  in- 
debted to  i^.  and  Co.,  indorse  to  them 
various  bills,  which  had  been  drawn 
or  indorsed  by  C.  and  Co.  for  the 
accommodation  of  B.  and  Co.  B.  and 
Co.  and  C.  and  Co.  respectivdy  be- 
come bankrupt,  and  R.  and  Co.  prove 
the  bilk  under  each  commission : — 
Held,  that  the  estate  of  C.  and  Co. 
was  a  security  to  make  good  the 
amount  of  principal  and  interest  due 
to  R.  and  Co.  from  fi.  and  Co.,  and 
that  R.  and  Co.  were  entitled  to  re- 
ceive divideuds  on  their  proof  under 
C.  and  Co.'s  commission,  until  not 
only  the  balance  of  the  principal  sum 
due  from  B,  and  Co.  but  also  all  in- 
terest thereon,  was  fully  satis&ed. 
Ex  parte  Reed,  re,  Gregory y  1833. 
3  Dea.  &  Chit.  481. 

Section  132  of  6  Geo.  4.  c.  16. 
as  to  interest,  is  not  retrospective. 
Ex  parte  Pkil&ps,  1834.  1  Mont.  & 
Ayr.  674. 

INTESTACY. 
On  a  petition  for  a  supersedeas 
with  consent  of  creditors^  where  one 
of  the  creilitors  had  died  intestate: — 
Held,  that  the  bankrupt  should  either 
have  taken  out .  a  limited  administra- 
tion for  the  purpose  of  assenting  to 
the  supersedeas,  or  (which  would  bate 
been  the  better  plan) .  apply  to  the 
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Court  to  expunge  the  prooF.  Ex 
parte  Hall,  1833.  3  Dea.  &  Chit. 
449  ;  S.C.X  Mont.  &  Ayr.  54. 

Petition  for  supersecleas  with 
consent  of  creditors ;  one  dies  insol- 
vent after  proof,  and  his  executor 
does  not  prove  the  will : — Held,  that 
his  brother-in-law  might  sign  the 
consent.  Another  creditor  becomes 
bankrupt^  and  one  of  his  assignees  is 
abroad  : — Held,  that  the  signature  of 
the  other  assignee  was  sufficient  with 
an  affidavit  of  the  consent  of  the  ab- 
sent assignee.  Another  creditor  who 
had  proved  a  debt  as  the  continuing 
partner  of  a  firm  that  had  dissolved 
their  partnership^  died  before  his  re- 
tiring partner  : — Held,  that  his  exe- 
cutrix might  sign  the  consent.  Ex 
parte  Leader,  1833.  3  Dea.  &  Chit. 
468  \  S.  C.\  Mont.  &  Ayr.  204. 

INVESTMENT. 

An  action  for  money  had  and 
received  lies  against  an  official  assignee 
appointed  by  the  Court  of  Review,  to 
recover  money  received  by  him  while 
acting  under  a  void  commission,  and 
not  paid  into  the  Bank  of  England,  as 
directed  by  the  1  &  2  WtlL  4.  c.  b^. 
s.  22. 

Quaere,  Whether  the  bankrupt, 
who  procured  the  appointment  of  the 
defendant  to  the  office  of  assignee, 
could  afterwards  charge  him  with 
having  received  moneys  of  the  bank- 
rupt to  hjs^  the  bankrupt's  use ;  sent- 
hk,  not.  Munk  v.  Clarke,  1833. 
3  Moore  &  Sco.  463. 


JOINT  DEBT. 

/.  apprenticed  his  son  to  the 
bankrupt,  two  years  before  his  bank- 
ruptcy, and  agreed  to  pay  a  premium 
of  200/.  J,  was  in  partnei-sbip  with 
T.,  and  the  bankrupt  owed  them  a 
joint  debt  exceeding  the  amount  of 
the  apprentice  fee  due  from  /.  to  the 
bankrupt.  «/.  cannot  set  off  the  ap- 
prentice fee  against  the  joint  debt  due 
from  the  bankrupt  to  J.  and  T.  The 
Court,  under  these  circumstances,  or- 
dered 100/.  to  be  paid  by  /.  to  the 
assignees,  together  with  the  costs  of 

the  petition.    Ex  parte  Soames,  1833. 
3  Dea.  &  Chit.  320. 


JOINT  FIAT. 

Where  two  bankrupts  under  a 
joint  fiat  obtain  a  joint  certificate 
from  their  creditors,  and  one  of  the 
bankrupts  dies  before  the  certificate 
is  allowed,  the  Court  will  on  motion 
allow  it  as  the  separate  certificate  ot 
the  survivor.  Ex  parte  Carter ^  1834. 
3  Dea.  &  Chit.  549 ;  ^.  C.  1  Mont. 
&  Ayr.  115. 

B.  is  a  partner  with  A,  as  nail 
manufacturers,  and  with  C  as  gro- 
cers. The  firm  of  B.  and  C.  advance 
monies  to  the  firm  of  A.  and  B. : — 
Held,  that  as  B,  and  C.  were  not 
liable  for  the  debts  of  J.  and  B,, 
B,  and  C.  could  prove  under  a  fiat 
issued  against  A.  and  B,  Ex  parte 
Thompson,  re  Ecivyd,  1834.  3  Dea. 
&  Ch.  612  I  S.C.  \  Mont.  &  Ayr. 
312,  324. 
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JUDGMENTS, 

A  jadgment  od  a  warrant  of  at- 

torocy  is  not  witbin  the  protection  of 

1  W,  4.  c.  7.  8.  7,  and   therefore  is 

within  the  108th  section  of  6  Geo,  4. 

c.  16,     In  assompsit  for  money  bad 

and  received  against  the  sheriflF,  to 

recover  the  proceeds  of  a  sale  under  a 

fi«  fa.  issued  upon  a  judgment  not 

protected  by  I  W.  4.  c.  7.  s.  7,  the 

pUintifF  was  held  liable,  where  notice 

of  an  act  of  bankruptcy  committed 

before  the  sale^  and  of  a  docket  struck 

thereon,  was  given  to  him  when  the 

sale  was  nearly  completed,  after  which 

be  received  the  proceeds,  and  handed 

them  over  to  the  execution  creditor. 

Crosffield  v.  Stanley,  1834.     1  Nev. 

&  Mann.  668 ;    S.  C.   4  Barn.   & 

Ad.  87. 

JURISDICTION. 

A.f  before  his  bankruptcy,  agrees 
to  take  a  lease  of  a  cotton  mill,  and 
tnteri  into  poasesaion.  After  his 
bankruptcy  one  of  hia  assignees 
takea  possession,  and  agrees  to  ac- 
cept the  lease,  a  draft  of  which  was 
aent  to  the  assignees,  containing  co- 
venants personally  binding  on  them 
during  the  whole  of  the  term ;  and 
one  in  particular,  to  prevent  them 
firom  asaigning  without  the  licence  of 
the  leaaor: — ^Held,  that  the  assignees 
were  not  bound  to  accept  of  such  a 
lease,  and  even  if  they  were,  that  the 
Court  of  Review  had  no  jurisdiction 
to  compel  a  specific  performance  of 
the    agreement.      Ex  parte  LucaSs 


1833.    3  Dea.  &  Chit.  144 ;   5.  C.  1 
Mont.  &  Ayr.  93. 

A  previous  order  of  the  Vice- 
Chancellor,  which  had  been  omitted 
to  be  drawn  up,  ordered  to  be  en- 
tered nunc  pro  tunc^  if  the  Vice- 
Chancellor  should  think  Jit.  Ex  parte 
Lewis,  1833,     3  Dea.  &  Chit.  198. 

On  a  petition  by  a  creditor  to 
supersede  on  the  ground  of  concert, 
before  the  passing  of  the  Bankruptcy 
Court  Act,  the  Lord  Chancellor  had 
directed  an  issue,  which  was  found 
in  favour  of  the  commission.  The 
assignees  then  presented  a  petiticm 
for  a  new  trial.  Upon  the  hearing 
of  these  parties,  the  Court  of  Review, 
being  satisfied  of  the  fact  of  concert, 
thought  no  new  trial  was  necessary, 
and  ordered  the  commission  to  be 
superseded.  [Dissent.  Sir  /.  Crou."] 
Ex  parte  Harwood,  1833.  3  Dea.  & 
Chit.  252,  But  see  the  next  case, 
IlmL  263. 

Where,  on  a  petition  to  super- 
sede, the  Lord  Chancellor  had  di- 
rected the  trial  of  an  issue,  and  the 
verdict  was  in  favour  of  the  Com- 
mission:— Held,  tluit  the  Court  of 
Review  could  not  supersede  the 
commission,  on '  a  petition  for  coat^ 
and  a  cross  petition  for  a  new  trial. 
The  Lord  Chancellor  has  still  a  sub- 
stantive control  in  cases  of  super- 
sedeas, or  annulling  a  fiat,  although 
the  question  may  not  come  before 
him  by  way  of  appeal.  Ex  parte 
Keys,  1834.  3  Dea.  &  Chit.  263 ; 
S.  C.  1  Mont.  &  Ayr.  226. 

The  Court  will  not  interfere,  an 
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the  application  of  the  assignees,  to 
sanction  an  arrangement  made  by 
them  for  the  satisfaction  of  a  claim 
of  the  bankrupt's  wife.  The  as- 
signees must  use  their  own  discre- 
tion. Ex  parte  James,  1833.  3  Dea. 
&  Chit.  290. 

Under  the  6  Geo.  4.  c.  16.  s. 
96,  the  Court  have  a  general  power, 
upon  petition,  to  direct  the  proceed- 
ings to  be  entered  of  record.  Exparte 
Thomas,  1833.  3  Dea.  &  Chit  292. 

The  Court  will  not  interfere 
between  two  adverse  claimants,  one 
claiming  as  equitable  mortgagee,  and 
the  other  under  a  prior  lease  made 
by  the  bankrupt  of  the  same  pro- 
perty, when  the  estate  of  the  bank- 
rupt has  no  interest  in  the  question. 
Ex  parte  Royds,\833.  3Dea.&Chit. 
294. 

Qucere,  Whether  the  Court  can 
direct  the  amendment  of  a  fiat,  with- 
out the  approbation  of  the  Lord 
Chancellor;  and  whether  this  can  be 
done  now,  after  adjudication  ?  Sem" 
ble,  that  the  name  of  one  of  the 
Commissioners,  who  has  not  acted 
upder  the  fiat,  being  mis-spelt,  is  not 
such  an  error  as  to  require  amend- 
ment. Re  Bell,  1833.  3  Dca.&Chit. 
326. 

A,  in  France  employs  B,  in 
England  to  sell  wines  by  commis- 
sion, as  well  as  to  purchase  other 
wines  on  A.^s  account  in  London, 
for  which  purpose  he  furnishes  him 
with  letters  of  credit.  The  wines 
were  generally  bought  and  sold  by 
B.   in  his   own  name ;  part  of  the 


wines  consigned  by  A,  were  in  the 
dock  warehouses  standing  in  B.'s 
name,  and  part  formed  one  indiscri- 
minate stock  in  B.'s  cellar.  A.  closes 
the  connection  with  B.,  and  requires 
him  to  deliver  up  all  the  wines,  but 
B-  neglects  to  comply  with  this  re- 
quisition, and  shortly  afterwards  be- 
comes bankrupt  : — Held,  that  the 
Court  had  jurisdiction  to  order  the 
assignees  o£  B.  to  deliver  up  those 
wines  to  A.  Ex  parte  Moldaut,  1833, 
3  Dea.  &  Chit.  351. 

The  Court  of  Review  has  juris- 
diction  to  entertain  a  petition  against 
the  allowance  made  by  the  Com- 
missioner to  the  official  assignee.  But 
the  Court  will  not  review  the  de- 
cision of  the  Commissioner  as  to  the 
quantum  of  the  allowance,  unless  it 
appears  that  be  has  proceeded  on 
an  erroneous  principle.  [Dissent. 
Sir  /.  Cross.']  Ex  parte  Tiplad^,  re 
Dickenson,  1834.  3  Dea.  &  Chit. 
570;  S.  C.  IM.  &A,  161. 

A.  and  B.  sue  out  a  commission 
as  solicitors  to  the  petitioning  creditor, 
and  the  assignees  afterwards  appoint 
C.  to  act  as  solicitor,  but  it  is  agreed 
between  him  and  A.  and  JB.,  with 
the  privity  of  the  assignees,  that  all 
three  shall  jointly  act  as  solicitors, 
and  share  the  profits,  and  the  as- 
signees afterwards  recognize  the  act- 
ing of  A.  and  B.  as  such  joint 
solicitors.  Held,  Ist,  That  this 
amounted  to  a  retainer  by  the  as- 
signees of  A.  and  B.  as  joint  so- 
licitors with  C.  2dly,  That  the  Court 
of  Review  has  jurisdiction  on  the 
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petition  of  A.  and  B.  (C.  having 
been  served  with  it,)  to  enforce  the 
payment,  by  the  assignees,  of  the 
solicitors'  bill  of  costs,  ddly,  That 
the  assignees  were  not  liable  for  the 
payment  of  such  costs,  whether  they 
had  funds  in  their  hands  or  not  Ex 
parte  Hammond,  re  JVooding,  1834. 
3  Dea.  &  Chit.  6S6  ;  S.  C.  I  M.  & 
A.  328. 

After  a  special  case  has  once 
been  certified  by  the  chief  judge, 
the  Court  has  no  jurisdiction  to  dis- 
allow it.  Ex  parte  Hawley,  1834. 
3  Dea.  &  Chit.  655. 

Upon  a  sale  of  the  bankrupt's 
mortgaged  property,  made  under  the 
general  order,  the  Court  of  Review 
has  jurisdiction  to  enforce  a  specific 
performance  of  the  contract  by  the 
purchaser.  Ex  parte  Sidebotham,  3 
Dea.  &  Chit  818  ;  S.C.I  Mont  & 
Ayr.  ()55. 

A  purchaser,  who,  with  full 
knowledge  of  certain  objections  to 
the  title,  grants  a  lease  of  the  pro- 
perty to  a  third  party,  roust  be 
taken  to  have  waived  the  objections 
to  the  title.     Ibid. 

The  Court  has  jurisdiction  to 
restrain  the  bankrupt  from  bringing 
actions  to  upset  his  commission. 
After  twenty-two  years,  and  acqui- 
escence, the  Court  will  restrain 
the  bankrupt  from  bringing  actions 
against  purchasers  under  the  com- 
mission. Ex  parte  Davy,  re  Chambers^ 
1834.     1  Mont.  &  Ayr.  283. 

The  Court  has  jurisdiction  to 
restrain  any  action  brought  by  the 


bankrupt  in  any  Court.     1  Mont.  & 
Ayr.  290. 

Long  acquiescence  is  enough  to 
refuse  to  supersede  on  the  applica- 
tion of  the  bankrupt,  but  not  alone 
enough  to  enable  the  Court  to  re- 
strain him  ft'om  bringing  actions. 
Ilnd.  297.  • 

On  an  application  of  a  tenant  of 
the  assignees,  a  reference  was  made 
to  the  Conunissioner,  who  reported 
the  rent  should  be  reduced,  which 
was  done.  On  the  application  of 
some  creditors,  one  of  whom  offered 
higher  rent,  the  Court  refused  to 
interfere.  Ex  parte  Begnis^  re  Cham- 
bers, 1834.     1  Mont  &  Ayr.  277- 

Qtu^re,  Can  the  Court  of  Re- 
view entertain  a  petition  of  appeal, 
from  the  rejection  by  the  Commis- 
sioner of  a  proof  of  debt  on  a  ques- 
tion of  fact  ? 

An  objection  that  the  Court  of 
Review  has  no  jurisdiction,  cannot 
be  taken  on  appeal,  if  not  taken 
below.  Ex  parte  Turner^  re  Mack- 
enzie, 1834.     1  M.  &  Ayr.  357. 

If  a  bill  filed  by  assignees  be 
dismissed  with  costs,  the  Lord  Chan- 
cellor has  no  jurisdiction  to  order 
the  costs  to  be  retained  by  the  as- 
signees out  of  the  bankrupt's  estate. 
Turner  v.  Bibbert,  1834.  1  Mmit.  & 
Ayr.  243.  But  see  Ex  parte  Keys^ 
3  Dea.  &  C.  263 ;  ^.  C.  1  M.  &  A. 
226. 

A  coal  mine  was  worked  by  se^ 
veral  persons  under  a  lease,  the  ar- 
ticles of  partnership  giving  each  a 
power  of  pre-emption,  in  case  any 
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partner  wished  to  dispose  of  his 
share;  a  partner  deposited  an'  at- 
tested copy  of  the  lease,  in  order  to 
give  an  equitable  mortgage  on  his 
share  to  a  stranger.  Held,  the  Court 
could  not  make  the  usual  order  for 
sale,  &c.,  as  the  partnership  accounts 
must  first  be  taken,  which  the  Court 
has  no  jurisdiction  to  do,  and  the 
case  was  not  free  from  doubt.  [Crass, 
J.,  dissent.]  Ex  parte  Broadbent, 
re  Barron,  1834.  1  Mont.  &  Ayr. 
635. 

The  Court  has  not  jurisdiction 
to  order  property  alleged  to  have 
been  given  as  a  fraudulent  preference 
to  be  delivered  up  because  the  party 
has  claimed.  Ex  parte  Dohson,  re 
Thompson,  1834.  1  Mont.  &  Ayr. 
666. 

A  stranger  to  the  commission 
obtained  an  assignment  of  the  cre- 
ditors' proofs,  and  therewith  bought 
part  of  the  bankrupt  estate  from  the 
assignees.  Held,  the  Court  had  no 
jurisdiction  to  set  aside  the  purchase. 
[Cross,  J.,  dissent.]  Ex  parte  Holder, 
1834.    1  Mont.  &  Ayr.  518. 

The  Court  can  reverse  the  de- 
cision of  a  Subdivision  Court  on  a 
matter  of  fact,  as  to  expunging  a 
proof, — that  not  being  within  sect. 
SOofl  &2fV.  4.  c.  56.  Est  parte 
Baldwin,  re  Smith,  1 834.  1  Mont.  & 
Ayr.  615. 

Qucere,  Whether  the  Court  has 
jurisdiction  over  the  executor  of  an 
assignee?  Ex  parte  Turville,  re 
Miller,  1834.     1  Mont  &  Ayr.  686. 

The  Court  of  Review  will  stay 


the  insertion  of  the  advertisement  in 
the  Gazette.  Ex  parte  Lavender, 
1834.     1  Mont.  &  Ayr.  699. 

Summary  Exercise  of. 

The  Court  will  only  exercise  a 
summary  jurisdiction  over  an  attor- 
ney, when  he  is  acting  in  the  charac- 
ter of  an  officer  of  the  Courts  and  not 
in  an  ordinary  case  betwe^  attorney 
and  client.  Ex  parte  Ball,  1^3.  3 
Dea.  &  Chit.  1 1 6. 

Where  attorney  has  received 
money  to  the  use  of  his  client,  and 
not  accounted  for  it,  and  has  after- 
wards become  bankrupt  and  obtained 
his  certificate,  the  Court  will  not^  on 
motion,  order  him  to  repay  the  money 
so  received,  the  amount  being  a  debt 
barred  by  the  certificate.  But  if  the 
attorney  committed  fraud  in  receiving 
and  not  accounting,  the  Court,  in  the 
exercise  of  its  general  jurisdiction 
over  its  ofiicers,  will  enforce  such 
payment,  as  a  modification  of  the 
punishment  which  it  might  otherwise 
inflict  for  his  misconduct.  The  case 
of  fraud,  however,  ought  to  be  clear, 
and  the  attorney  should  have  notice 
by  the  form  of  the  rule,  that  the  ap- 
plication is  of  a  penal  nature.  It  is 
not  enough  to  call  upon  him  to  show 
cause  why  he  should  not  pay  over 
the  money.  Bje  Bonner,  1833.  4 
Bam.  &  Adol.  811. 

LACHES. 

After  an  order  for  sale  obtained 
by  an  equitable  mortgagee,  if  the  as- 
signees delay  the  sale,  semble^  that  the 
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course  is  not  to  present  a  fresb  peti- 
tion for  a  sale,  but  to  prosecute  the 
former  order.  Ex  parte  Robinson, 
1833.    3  Dea.  &  Chit.  103. 

W  here  a  creditor  delayed  prov- 
ing her  debt,  until  after  a  dividend 
had  been  declared,  having  relied  upon 
the  promise  of  the  assignee  to  inform 
her  of  the  progress  of  the  commission, 
which  he  failed  to  do  : — An  order  was 
made,  that  the  creditor  might  prove 
her  debt  within  a  month,  and  that  the 
payinent  of  the  dividend  should  be 
suspended  in  the  meantime.  Ex  parte 
Cotton,  1833.     3  Dea.  &  Chit.  194. 

When  the  omission  to  prove  a 
debt  proceeds  from  a  creditor's  own 
laches,  the  Court  will  not  order  a 
dividend  to  be  stayed  until  his  peti- 
tion to  prove  can  be  heard.  Ex  parte 
Brees,  1833.    3  Dea.  &  Chit.  283. 

Although  a  fiat  is  issued  for 
the  purpose  of  defeating  an  action 
brought  by  a  creditor  against  the 
bankiiipt  for  the  recovery  of  his  debt, 
yet  where  the  creditor  proves  his  debt 
under  the  fiat,  and  lies  by  for  ten 
months  before  he  presents  a  petition 
to  annul  the  fiat,  the  Court  will  dis- 
miss the  petition.  Ex  paHe  Mills, 
re  Colman,  1834.  3  Dea.  &  Chit. 
606;  S.C.  1  M.  &  A.  310. 

A  creditor  cannot  petition  to  su- 
persede, who  has  lain  by  twelve 
months  after  the  issuing  of  the  fiat, 
without  assigning  some  good  reason 
for  the  delay.  Ex  parte  Jf^i/att,  1834. 
3  Dea.  &  Chit.  665  j  S,  C.  1  Mont. 
&  Ayr.  405. 

Creditors  may  petition  to  tax  the 


solicitor's  bill  though  paid,  the  assig- 
nees having  been  guilty  of  dereliction 
of  duty,  in  not  filing  the  bills  with 
the  proceedings.  Ex  parte  Castle,  re 
Payne,  1834.      1  Mont.  &  Ayr.  665. 

LANDLORD  AND  TENANT. 

See  also  Lease. 

An  equitable  mortgagee  of  lease- 
hold property  must  satisfy  a  distress 
for  rent  out  of  the  proceeds  of  the 
sale,  and  can  only  prove  for  the  defi- 
ciency ;  although  occasioned  by  the 
payment  of  the  rent.  Ex  parte  Cocks, 
1833.     3  Dea.  &  Chit.  8. 

The  bankrupt  agreed  in  writing 
to  take  a  lease  of  a  manufactory  for  a 
term  of  years,  and  the  landlord  agreed 
to  erect  at  his  own  expense  certun 
buildings,  upon  the  bankrupt  paying 
as  an  additional  rent  7L  \Qs.  per  ceat. 
upon  the  amount  so  expended.  The 
buildings,  however,  were  subsequent- 
ly erected  by  the  bankrupt  on  the 
verbal  assurance  of  the  landlord  that 
the  bankrupt  might  deduct  the  amount 
expended  from  the  rant.  The  assignees 
elected  not  to  adopt  the  agreement 
for  the  lease,  but  refiised  to  deliver  up 
possession  to  the  landlord,  unless 
he  allowed  them  the  sum  which 
the  bankrupt  had  expended  on  the 
buildings:— Held,  that  as  both  the 
written  and  verbal  agreement  between 
the  landlord  and  the  bankrupt  con- 
templated a  continuance  of  the  tenan- 
cy which  the  assignees  had  themselves 
repudiated,  they  had  no  lien  on  the 
premises  for  the  money  expended  by 
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the  bankrupt.  Ex  parte  Ladd,  re 
Rt/land,  1834.      3  Dea.  &  Chit.  ^A7. 

Where  a  landlord  agrees  to  grant 
a  lease  to  A»,  his  executors,  adminis- 
trators, and  assigns,  upon  certain  con- 
ditions^ and  A,  assigns  bis  interest  in 
the  contract  to  B,^  and  then  becomes 
bankrupt,  B,,  on  performing  the  con- 
ditions, has  a  right  to  enforce  the 
agreement  specifically,  notwithstand- 
ing bis  assignor's  bankruptcy}  and 
his  right  is  not  affected  by  a  proviso, 
that  in  case  of  the  bankruptcy  of  A, 
the  landlord  shall  have  power  to  re- 
enter and  sell  the  benefit  of  the  con- 
tract and  the  premises,  and  hold  the 
proceeds,  subject  to  his  own  claims, 
for  the  use  of  >^.*s  estate.  Morgan  v. 
BJiodes,  1834.  1  Mylne  &  Keen, 
435. 

In  replevin  the  defendant  avowed 
for  rent  in  arrear  from  one  /.  iU.,  and 
also  claimed  the  goods  as  being  the 
property  of  himself  and  others,  as  as- 
signees of  /.  M,,  against  whom  a 
commission  of  bankrupt  had  issued. 
A  verdict  having  been  taken  for  the 
defendant  on  the  whole  record,  the 
Court  directed  it  to  be  entered  for  the 
plaiutiBf  on  tlie  issue  taken  on  the 
title  of  the  assignees,  on  the  ground 
that  the  defendant  could  not  be  per- 
mitted on  the  same  record  to  claim 
the  goods  as  a  distress  for  rent,  and 
also  to  set  np  the  title  of  the  assig- 
nees. SembUt  that  pending  a  reple- 
vin on  a  distress  for  rent,  the  landlord 
cannot  sue  out  a  commission'  of  bank- 
rupt against  the  tenant,  founded  on 
his   demand    for    rent,      Emery    v. 


Mucklow,    1834.     4  Moore  &  Sco. 
263}  5.  C.  lOBing.  401. 

A  steam  engine  erected  for  the 
purpose  of  working  a  colliery,  to  be 
used  by  the  lessee  of  such  colliery 
during  his  term,  but  to  be  held  as 
the  property  of  the  landlord,  subject 
to  such  use,  will  not  pass  to  the  as- 
signees of  the  tenant  on  his  bank- 
ruptcy, for  it  does  not  come  within 
the  description  of  "  goods  and  chat- 
tels" in  C  Geo.  1.  c.  16.  s.  72. :  nor 
had  the  bankrupt  the  actual  or  appa- 
rent ownership.  Coombs  v.  Beau- 
mont, I SS  3.   5  Barn.  &  Adol.  72. 

LAPSE  OF  TIME. 
An  order  was  refused  to  tax  a 
messenger's  bill  which  had  been  paid 
five  years  ago,  wheie  there  was  no 
recent  discovery  of  any  fraudulent 
charge  contained  in  it.  Ex  parte 
milment,  1833.  3  Dea.  &  Ch.  364  j 
S.  C.  1  M.  &  A.  45. 

LEASE. 

A,,  before  his  b<inkruptcy,  agrees 
to  take  a  lease  of  a  cotton  mill,  and 
enters  into  possession.  After  his  bank- 
ruptcy, one  of  his  assignees  takes  pos- 
session, and  agrees  to  accept  the  lease, 
a  draft  of  which  was  sent  to  the  assig- 
nees containing  covenants  personally 
binding  on  them,  and  one  in  particu- 
lar to  prevent  them  from  assigning, 
without  the  licence  of  the  lessor. 
Held,  that  the  assignees  were  not 
bound  to  accept  of  sucli  a  lease  ;  and 
even  if  they  were,  that  the  Court  of 
Review  had  no  jurisdiction  to  compel 


906 


Lease, 


INDEX. 


Le(rve  to  Bid. 


a  specific  performance  of  the  agree- 
inent.  Ex  parte  Lucas,  1833.  3 
Dea.  &  Chit.  144 ;  S.C.I  Mont.  & 
Ayr.  93. 

The  bankrupt  agreed,  in  writing, 
to  take  a  lease  of  a  manufactory  for 
a  term  of  years,  and  the  landlord 
agreed  to  erect,  at  his  own  expense, 
certain  buildings,  upon  the  bankrupt 
paying  as  an  additional  rent  7L  lOs, 
per  cent,  upon  the  amount  so  ex- 
pended. The  buildings,  however, 
were  subsequently  erected  by  the 
bankrupt,  on  the  verbal  assurance  of 
the  landlord  that  the  bankrupt  might 
deduct  the  expenses  from  the  rent. 
The  assignees  elected  not  to  adopt  the 
agreement  for  the  lease,  but  refused 
to  deliver  up  possession  to  the  land- 
lord, unless  he  allowed  them  the  sum 
which  the  bankrupt  had  expended  on 
the  buildings.  Held,  that  as  both 
the  written  and  verbal  agreement  be- 
tween the  landlord  and  the  bankrupt 
contemplated  a  continuance  of  the 
tenancy,  which  the  assignees  had 
themselves  repudiated,  they  had  no 
lien  on  the  premises  for  the  money 
expended  by  the  bankrupt.  Ex  parte 
Ladd,  re  RyUmd,  1834.  3  Dea.  & 
Chit.  647. 

An  agreement  for  a  leate  is  not 
annulled  by  the  bankruptcy  of  the 
intended  lessee.  Morgdn  v.  RkodeSf 
1834.  1  Mont.  &  Ayr.  J214. 

An  agreement  for  a  lease  is  not 
annulled  by  the  insolvency  of  the  in- 
tended lessor,  1833.  Crosbjf  v.  Tooke, 
1  Mont.  &  Ayr.  215,  n. 

On  an  application  of  a  tenant  of 


the  assignees,  a  reference  was  made 
to  the  Commissioner,  who  reported 
the  rent  should  be  reduced,  wliich 
was  done.  On  the  applicatioa  of 
some  creditors,  one  of  whom  offered 
higher  rent,  the  Court  refused  to  in- 
terfere. Ex  parte  De  BegmSf  re  Ckam- 
bers,  1834. 1  Mont.  &  Ayr.  277. 

LEAVE  TO  BID. 

Before  a  mortgagee,  with  a 
power  of  sale,  can  apply  for  leave  to 
bid,  he  must  waive  his  power  of  sale, 
and  come  before  the  Court  in  his 
simple  character  of  mortgagee.  Ex 
parte  Davis,  re  Hagtey,  1833.  3  Dea. 
&  Chit.  504 ;  S.  C.  I  Mont.  &  Ayr. 
89. 

Although  it  is  the  usual  and  the 
prudent  practice  for  a  mortgagee  to 
apply  to  the  Court  for  leave  to  bid, 
the  Court  will  not  rescind  the  sale 
where  the  mortgagee  has  purdiased 
the  property  without  such  leave,  if 
the  purchase  has  been  made  by  him 
bondjidt.  Ex  parte  Ashley ,  re  Bell, 
1833.  3  Dea.  &  Chit  510 ;  S.  C.  1 
Mont.  &  Ayr.  82. 

Order  refused  for  an  assigned 
to  bid  for  the  bankrupt's  property, 
although  the  assignee  obtained  the 
consent  of  a  meeting  of  the  creditors, 
such  meeting  having  been  only  at- 
tended by  half  in  value  of  the  credi- 
tors. Ex  parte  Beaumont,  re  Edtum- 
ston,  1834.  3  Dea.  &  Chit  549; 
S.  C.  1  Mont  &  Ayr.  304. 

A  mortgagee  having  bid  at  th^ 
sale  of  the  mortgaged  property,  and 
become  the  purchaser,  without  hat- 
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ing  previously  obtained  an  order  for 
leave  to  bid,  tbe  Court  granted  him 
an  order  nunc  pro  tunc.  Ex  parte 
Fedder,  re  Hardwen,  1834.  S  Dea. 
&  Chit  622 ;  S.C.I  Mont.  &  Ayr. 
327. 

LENGTH  OF  TIME. 

The  time  for  the  presenting  d^ 
petition  for  a  re-hearing  in  bankrupt- 
cy, is  not  limited  to  six  months,  nor 
need  such  petition  state  the  grounds 
of  the  application.  Ex  parte  Green- 
iDOody  1833.  3  Deac.  &  Chit.  398  ; 
S.  C.  1  Mont  &  Ayr.  65. 

Where  nearly  six  years  had 
elapsed  since  the  solicitor's  bill  of 
costs  had  been  taxed  by  the  Com- 
missioners, and  the  assignee  was  a 
party  to  that  taxation,  and  to  the 
subsequent  payments  in  discharge  of 
the  bills,  the  Court  refused,  on  his 
application,  to  refer  them  for  re-taxa- 
tion. Ex  parte  Hutchinson,  re  Free* 
man,  1834.     3  Dea.  &  Chit.  829. 

The  Court  has  jurisdiction  to 
restrain  the  bankrupt  from  bringing 
actions  to  upset  his  commission. 
After  twenty- two  years,  and  ac- 
quiescence, the  Court  will  restrain 
the  bankrupt  from  bringing  actions 
against  purchasers  under  the  com- 
mission. Ex  parte  Davy,  re  Cham" 
hers,  1834.     1  Mont  &  Ayr.  283. 

Long  acquiescence  is  enough  to 
refuse  to  supersede,  on  the  applica- 
tion of  the  bankrupt,  but  not  alone 
enough  to  enable  the  Court  to  re- 
strain him  from  bringing  actions. 
Id.  297. 


LESSOR  AND  LESSEE. 

It  is  no  defence  at  law  to  an  ac- 
tion on  an  indenture  of  lease,  by  the 
trustee  of  a  party  who  has  become 
bankrupt,  that  the  defendants,  the 
lessees,  have  performed  their  cove- 
nants with  assignees  of  the  ce^wi  que 
truit.  Brittony.Britton,  1834.  4Tyr. 
473. 

LIEN. 

A.  procures  goods,  which  he 
agrees  with  B.  and  C.  shall  be  shipped 
on  the  joint  adventure  of  the  three, 
and  then  draws  bills  on  B.  and  C.  for 
the  amount  of  the  costs  of  the  goods, 
which  they  accept,  A.  engaging  to 
renew  the  bills  until  the  return  pro- 
ceeds for  the  goods  are  received. 
B.  and  C.  manage  the  shipment,  and 
direct  the  consignee  to  forward  the 
account  of  the  return  sales  to  them- 
selves. A.  then  applies  to  D.  to  dis- 
count two  of  these  bills,  and,  to  in- 
duce him  to  do  so,  undertakes  that 
the  proceeds  of  the  goods  shall  be 
applied  in  liquidation  of  the  bills ; 
which  undertaking  D.,  after  dis- 
counting the  bills,  communicated  to 
B.  and  C.  All  the  parties  became 
bankrupt,  and  part  of  the  return  pro- 
ceeds came  to  the  hands  of  the  as- 
signee of  B.  and  C. : — Held,  that 
the  proceeds  were  clothed  with  a 
trust  for  the  payment  of  the  bills, 
and  that  the  assignees  of  B.  and  C. 
were  bound  to  pay  over  such  pro- 
ceeds to  the  assignees  of  D.  Ex 
parte  Copeland^  1833.  3  Dea.  & 
Chit  199  ;  S.  P.  Ex  parte  Prescott^ 
id.  218;  S.  C.  1  Mont  &  Ayr.  316. 
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A,  supplies  goods  at  bis  own 
cost  to  B,  and  C,  which  it  is  agreed 
shall  be  shipped  on  the  joint  account 
of  the  three,  and  that  A^  shall  draw 
bills  oD  B.  and  C.  on  account  of  the 
return  proceeds,  he  undertaking  to 
renew  the  bills  until  funds  came  round 
so  as  to  keep  B,  and  C  out  of  cash 
advances.  B,  and  C.  accept  the  bills, 
and  consign  the  goods  to  their  cor- 
respondent abroad,  with  directions  to 
transmit  the  account  of  sales  and  the 
proceeds  to  themselves.  A.  discounts 
the  bills  with  parties  who  have  no 
knowledge  of  the  biiU  being  drawn  on 
account  of  the  joint  shipment,  and  are 
not  made  acquainted  with  that  circum- 
stance until  after  the  respective  bank- 
ruptcies of  A.  and  of  B.  and  C. : — 
Held,  that  the  bill-holders  have  ne- 
vertheless a  lien  on  the  return  pro- 
ceeds of  the  shipment  which  come  to 
the  hands  of  the  assignees  of  ^.,  B., 
and  C,  subsequently  to  their  bank- 
ruptcy* [Sir  J.  Cross  dubit.]  Ex 
parte  Prescott,  18S4.  3  Dea.  &  Chit. 
ftlS ;  S.  C.l  Mont.  8c  Ayr.  316. 

A  debenture  for  a  tontine  annuity 
was  deposited  by  an  intestate  with 
his  bankers,  one  of  whom  received 
the  dividends,  and  placed  them  to 
the  credit  of  the  intestate's  account; 
the  intestate  died  in  1801,  and 
a  commission  issued  against  the 
bankers  in  1810,  notwithstanding 
which  the  same  partner  continued  to 
receive  the  dividends  and  pay  them 
to  the  intestate's  widow,  up  to  the 
period  of  his  own  death,  which  hap- 
pened   in    1822 ;  some    time    afler 


which  the  assignees  of  the  banker 
claimed  a  lien  on  the  debenture  for  a 
debt  due  from  the  intestate  to  the 
banking  house: — Held,  that  after  so 
long  an  abandonment  of  any  daim  of 
lien  the  assignees  could  not  now  sup- 
port such  claim,  and  that  the  deben- 
ture also  could  not  be  considered  as 
liaving  been  left  in  the  order  and  dis- 
position of  the  bankers,  having  been 
deposited  in  the  nature  of  a  trust. 
Ex  parte  Douglas,  1833.  3  Dea.  & 
Chit.  310. 

The  managing  owner  of  a  ship 
chartered  by  the  East  India  Company 
receives  the  warrants  for  the  freight, 
and  pays  them  into  a  banker's^  in  his 
own  name,  drawing  checks  from  time 
to  time  for  various  sums  out  of  the 
proceeds^  part  of  which  are  applied 
for  the  use  of  the  ship,  and  part  for 
other  purposes : — Held,  that  the  other 
part-owners  have  no  lien  on  this  fund 
in  the  hands  of  the  bankers,  nor  any 
claim  against  the  bankers  as  their 
debtors.  [Sir  J.  Cross,  dub.]  Ex 
parte  Gribble,  1833.  3  Dea.  &  Chit. 
339. 

The  bankrupt  agreed  in  writing 
to  take  a  lease  of  a  manufactory  for 
a  term  of  years,  and  the  landlord 
agreed  to  erect  at  hu  own  expense 
certain  buildings,  upon  the  bankrupt 
paying,  as  an  additional  rent,  7/.  IQs. 
per  cent,  upon  the  amount  so  ex- 
pended. The  buildings,  however, 
were  subsequently  erected  by  the 
bankrupt  on  the  verbal  assaraooeof 
the  landlord,  that  the  bankrupt  might 
deduct  the   amount  expended  from 
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the  rent.  The  assignees  elected  not 
to  adopt  tLe  agreement  for  the  lease, 
bat  refuses!  to  deliver  up  possession 
to  the  landlord  unless  he  allowed  them 
the  snm  which  the  bankrupt  had  ex- 
pended on  the  buildings : — Held,  that 
as  both  the  written  and  verbal  agree* 
roent  between  the  landlord  and  the 
bankrupt  contemplated  a  continuance 
of  the  tenancy  which  the  assignees 
had  themselves  repudiated,  they  had 
no  lien  on  the  premises  for  the  money 
expended  by  the  bankrupt.  Ex  parte 
Ladd  V.  Ryland,  1834.  3  Dca.  & 
Chit.  647. 

LIVERY-STABLE  KEEPER, 
il.,  a  livery-stable  keeper,  bought 
provender,  and  sold  it  to  his  customers 
and  any  one  who  applied  for  it,  "  as  is 
done  in  all  livery-stables"  r — Held  a 
sufficient  trading  to  subject  him  to 
the  bankrupt  laws.  Cannan  v.  De^ 
new,  1833.  10  Bingh.  292}  S.  C. 
3  Moore  &  Sco.  76 1 . 

LOCUS  STANDI  IN  CURIA. 

To  support  an  objection  to  the 
hearing  of  a  petition  on  the  ground 
of  the  costs  not  having  been  paid  by 
the  petitioner,  as  directed  by  a  former 
order,  there  must  have  been  a  per- 
sonal demand  of  the  costs.  Ex  parte 
Wyatt,  1834.  3  Dea.  &  Chit.  665  j 
S.  C.  1  Mont.  &  Ayr.  405. 

An  application  that  the  officer 
of  the  Court  may  be  directed  to  re- 
view his  certificate  as  to  the  taxation 
of  costs,  may  be  made  by  motion. 
It  is  not  an  objection  to  such  appli- 


cation, that  the  amount  of  the  taxed 
costs  has  not  been  paid  into  Court, 
although  it  may  be  proper  to  make 
such  payment  one  of  the  terms  of  the 
order  for  re-taxation.  Ex  parte  Ri- 
chardson, re  Consettj  1831?.  3  Deac.  & 
Chit.  735  ;  ^y.  C.  1  Mont.  &  Ayr.  377. 

LORD  CHANCELLOR. 

Where,  on  a  petition  to  super- 
sede, the  Lord  Chancellor  had  di* 
rected  the  trial  of  an  issue,  and  the 
verdict  was  in  favour  of  the  commis- 
sion :— Held,  that  the  Court  of  Re- 
view could  not  supersede  the  com- 
mission on  a  petition  for  costs,  and  a 
cross  petition  for  a  new  trial.  The 
Lord  Chancellor  has  still  a  substan- 
tive control  in  cases  of  supersedeas 
or  annulling  a  fiat,  although  the  ques- 
tion may  not  come  before  him  by 
way  of  appeal.  Ex  parte  Keys,  1 834. 
3  Dea.  &  Chit.  263 ;  S,  C.  1  Mont. 
8c  Ayr.  226. 

LOST  DEEDS,  &c. 

Where  a  warrant  is  issued 
against  a  bankrupt  for  non-compli- 
ance with  an  order  of  the  Court,  and 
the  warrant  is  lost,  the  Court  will 
renew  the  warrant  or  grant  a  copy  of 
it  as  a  matter  of  course.  Ex  parte 
Giles,  1834.     3  Dea.  &  Chit.  620. 

Where  bills  of  exchange  proved 
under  a.  fiat  have  been  lost  by  the 
creditor,  and  he  therefore  cannot 
produce  them  for  the  purpose  of 
receiving  his  dividends,  and  an  ap- 
plication to  the  Court  of  Review  be- 
comes necessary  to  enable  him  to 
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receive  the  dividends,  the  creditor 
must  pay  the  costs  of  the  application. 
Ex  forte  Trusty  re  Hartsmck^  S  Dea. 
&  Chit.  750. 

LYING  IN  PRISON. 
Petitioning  to  enlarge  the  time 
to  surrender,  is  a  slight  act  of  acqui- 
escence ;  hut  lying  in  prison  under  a 
commitment  by  Commissioners,  is  a 
strong  act  of  acquiescence.  Ex  parte 
Davyt  re  Chambers,  1834.  1  Mont. 
&  Ayr.  398. 

MACHINERY. 

See  also  Fixtures — Steam  Engines. 
In  1797,  premises  in  Lancashire 
described  as  *'  land,  a  dwelling-house, 
machine-house^  and  other  buildings 
and  erections,"  were  conveyed  in  fee 
to  one  of  several  partners.  The 
conveyance  stated  them  to  be  then 
in  the  possession  of  that  partner  and 
another  of  his  then  partners.  Ma- 
chinery and  utensils  were  afterwards 
placed  thereon  by  the  firm  for  the 
purpose  of  carrying  on  the  business 
of  calico  printers.  The  machinery 
and  utensils  were  firmly  fixed  to  the 
freehold,  yet  in  such  a  manner  that 
they  might  be  easily  removed  with- 
out material  injury  to  themselves  or 
the  buildings.  In  that  part  of  the 
country  similar  articles  so  fixed  are 
commonly  bought,  sold,  and  re- 
moved, without  treating  them  as 
fixtures.  In  taking  stock  yearly  be- 
tween 1804  and  1825,  the  buildings 
and  land  were  valued  and  classed 
separately  from  the  machinery  and 


fixtures,  but  the  whole  was  always 
dealt  with  and  considered  as  part- 
nership property.     In  1828,  two  of 
the  partners  (then  seised  in  fee  of 
the  freehold  land  and  buildings  under 
a  conveyance,  not  mentioning  ma- 
chinery or  fixtures)  mortgaged  them 
for  a  term ;  "  and  also  the  steam- 
engine,  mill   geering,    heavy    geer, 
millwright  work,    fixed  machinery, 
and  other  matter  and  things  standing 
and   being  in  or  upon  the  thereby 
demised  buildings,  works,  and  pre- 
mises  which  in  any  manner  constitute 
fixtures  and  appendages  to  the  free- 
hold of  the  same  or  any  part  thereof.*' 
They  remained  in  possession,   and 
carried  on  the  works  till  1829,  when 
they  compounded  with  their  credi- 
tors, and  afterwards,  till  they  became 
bankrupts.      In  April   1831,    their 
assignees  sold  and  removed  the  ma- 
chinery   and    utensils,    except    two 
steam-engines  with  the  first  motion 
and  main  shafVs  attached  to  them, 
and  two  water-wheels  which  supplied 
power  to  the  rest: — ^Heki,  1st,  That 
the  machinery  and  utensils  so  re- 
moved  having  been  af&xed  to  the 
inheritance  for  the  purpose  of  trade 
only,  in  a  place  where  as  such  they 
would  have  commonly  been  r«move(i» 
and  being,  in  fact,  removeable  with- 
out injury  to  the  freehold,  were  not 
to  be  taken  as  part  of  the  inheritance, 
but  as  personal  estate  only,  which 
passed  to  the  assignees  of  the  bank- 
rupt.     2ndly,   That   the   mortgage 
deed  was  only  intended  to  pass  that 
part  0^.  the  machinery  which  from 
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the  circumstances  of  its  erection  ne- 
cessarily became  part  of  the  freehold. 
Trappa  ▼.  Harter^  1833.  3  Tyrw. 
603 ;  S.C.Z  Cromp.  &  Mee.  153. 

-  MARRIAGE  SETTLEMENT. 

A  bankrupt  had,  on  his  mar- 
riage, entered  into  a  bond  to  trustees 
to  pay  them  1200/.,  upon  trust  for 
himself  for  life,  if  he  should  not  be- 
come a  bankrupt,  with  remainder  to 
his  intended  wife  for  life,  with  the 
usual  limitations  to  children;  and  on 
the  faith  of  the  bond  he  was  per- 
mitted to  apply  to  his  own  use  his 
wife's  marriage  portion,  amounting 
to  150/.:— Held,  that  the  trustees 
were  entitled  to  prove  for  the  1200/., 
the  dividends  to  be  invested  in  stock, 
the  dividend  of  which  was  to  be  sub- 
ject to  the  payment  of  interest  to  the 
wife  on  the  150/.^  and  the  remainder 
to  the  bankrupt's  creditors  for  his 
life,  and  after  his  death  upon  the 
trusts  of  the  bond.  Ex  parte  Shute^ 
1833.    3  Dea.  &  Chit.  1. 

By  the  terms  of  the  bankrupt's 
marriage  settlement,  the  wife's  pro- 
perty was  settled  upon  her  in  case  of 
the  bankrupt's  death,  or  the  parties 
being  divorced,  but  the  bankrupt 
was  entitled  to  the  interest  for  his 
life,  and  in  case  he  survived  his  wife, 
he  was  to  have  a  certain  share  of 
this  property: — Held,  that  the  wife 
might,  in  the  name  of  her  trustee, 
make  such  proof  as  the  Commis- 
sioners might  think  she  was  entitled 
to.  '  Ex  parte  Samdersy  1834.  3  Dea. 
&  Chit.  568. 

VOL.  III. 


The  bankrupt,  having  received 
550/.  on  his  marriage,  gave  a  bond 
to  trustees,  conditioned  for  the  pay- 
ment of  1100/.  '<  on  receiving  notice 
from  the  trustees:" — Held,  that  al- 
though no  notice  was  given  to  the 
bankrupt  before  his  bankruptcy,  this 
was  nevertheless  a  contingent  debt, 
proveable  within  the  provisions  of 
the  56th  section  of  6  Geo.  4.  c.  16. 
Ex  parte  Hooper ^  re  Wett^  1 834.  3 
Dea.  &  Chit.  655. 

A  trader,  on  his  marriage,  re- 
ceived  a  fortune  of  5000/.  with  his 
wife,  and  settled  a  sum  of  stock  in 
trust  for  himself  for  life,  with  limita- 
tions over  for  the  benefit  of  his  wife 
and  children,  in  the  event  of  his  be- 
coming bankrupt  or  insolvent;  and 
it  was  provided,  that  if  he  should 
survive  his  wife,  and  the  issue  of  the 
marriage  should  fail,  and  he  should 
then  be  or  should  have  been  a  bank- 
rupt, fifteen  sixty-sixths  of  the  stock 
should  belong  to  the  wife's  next  of 
kin  in  blood.  ,  No  part  of  the  5000/. 
was  settled,  but  the  whole  of  the 
settled  fund  was  the  husband's  pro- 
perty, and  it  did  not  appear  from 
any  of  the  expressions  in  the  settle- 
ment what  was  the  consideration  for 
the  provision  as  to  the  fifteen  sixty- 
sixths  of  the  stock: — Held,  that  the 
limitations  over,  in  the  event  of  the 
bankruptcy  of  the  husband,  were 
good  as  to  fifteen  sixty-sixths  of  the 
trust  fund,  that  being  the  proportion 
of  the  trust  fund  which  the  wife's 
fortune  would  have  purchased,  but 
were    void    as    to    the    remainder. 

3p 
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Letter  ▼• 
205. 

MASTER'S  REPORT. 

A  p«ity  objecting  to  the  Master^s 
Report*  should  either  preeent  a  peti- 
tion to  except  to  it,  or  give  notice  to 
the  other  tide  of  the  nature  of  the 
objection.  Eg  forie  MoUard^  18dd. 
S  Dea.  &  ChiU  245. 

MEETING  AND  CONSENT  OF 
CREDITORS. 

See  also  Consent. 
Order  refiased  for  an  assignee  to 
bid  for  the  bankrupt's  property,  al- 
though the  assignee  obtained  the  con- 
sent of  a  meeting  of  the  creditors, 
such  meeting  having  been  only  at* 
tended  by  half  in  valae  of  the  CTedi« 
tors.  Ex  parte  Beaumont ,  re  Edmon- 
ston,  1 834.  3  Dea.  &  Ch.  549 ;  5.  C. 
1  M.  &  A.  304. 

MEMORANDA. 
Of  calls  within  the  Bar,  3  Dea. 
k  Chit.  251. 

Of  Deposit. — See  Equitable  Moet- 

OAOE. 

MESSENGER. 

An  order  was  refused  to  tax  a 
messenger's  bill  which  had  been  paid 
five  years  ago,  where  there  was  no 
recent  discovery  of  any  fraudulent 
charge  contained  in  it.  Ex  parte 
Willment,  1833.  3  Dea.  &  Chit.  364; 
S.  C.  1  Mont.  &  Ayr.  45. 

In  an  action  by  a  messenger  to 


a  commiaiion  of  b«ikrupt«  agadnst 
the  assignee  appointed  under  6  Oea. 
4.  c.  16,  to  recover  die  costs  of  ad- 
vertising a  meeting  of  ereditorsy  and 
of  hiring  a  room  for  them  to  as- 
semble in,  it  is  suflSdent  to  prove  the 
plaintiflTs  appointment,  and  that  the 
expenses  incurred  by  him  were  rea^ 
sonaUe,  without  proving  express  eo^ 
ployroent  or  recognition  of  him  as 
messenger  by  the  assignee.  Hmmker 
V.  Pmr^ery  1833.  4  Tyrw.  41;  S.C 
%  Cromp.  &  Mees,  209. 

MISDESCRIPTION. 

Where  a  creditor  petitioned  to 
annul  the  fiat  on  the  ground  of  tba 
misdescription  of  the  bankrupt,  with* 
out  any  intention,  on  bis  part,  to 
issue  another  fiat,  and  the  misde- 
soripticm  was  so  slight  that  do  cie* 
ditor  was  deceived  by  it,  the  Court 
dismissed  the  petition.  Em  parit 
Mills,  rt  Cobnasi,  1834.  3  Dea.  h 
Ch.  606;  S.  C.  1  M.  &  A.  310« 

Docket  papers  and  the  fiat 
cannot  be  amended  by  inserting  the 
bankrupt's  place  of  business.  Q^itmre, 
If  the  docket  be  correct,  and  the  fiat 
incorrect  through  the  error  of  the 
office?  Ex  parte  GraoeSy  rt  IVfoti^ 
1834.    1  M.  &r  A.  315. 

MOTION. 

An  application  for  a  re-hearing 
must  be  by  petition,  and  not  by  mo* 
tion.  Ex  parte  Cmmmgkam^  1833. 
3  Dea.  &  Chit.  70. 

A  formal  objection  to  a  notice 
of  motion  is  waived  by  the  par^  ap- 
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pearing,  and  requesting  further  time 
to  oppose  it.  Ex  parte  Morland, 
IBSS.    3  Dea.  &  Chit.  248. 

Before  a  motion  is  made  that 
the  petition  of  the  bankrupt  for  a  8u« 
persedeas  shall  be  dismissed,  on  the 
ground  of  his  being  out  of  the  juris- 
diction of  the  Court,  the  respondent 
should  serve  the  bankrupt's  agent 
with  notice  of  the  motion,  having 
preyiously  obtained  an  order  that 
service  on  the  agent  shall  be  good 
service.  Ex  parte  Drake^  1888.  8 
Dea.  U  Chit.  284. 

An  application  that  the  officer 
of  the  Court  may  be  directed  to  re« 
view  his  certificate  as  to  the  taxation 
of  costs,  may  be  made  by  motion. 
It  is  not  an  objection  to  such  appli- 
cation, that  the  amount  of  the  taxed 
costs  has  not  been  paid  into  Court, 
though  it  may  be  proper  to  make 
such  payment  one  of  the  terms  of 
the  order  for  re-taxation.  Ex  parte 
Kichardm,  re  Comitt,  1884.  8  Dea. 
&  Chit.  785;  S.  C.  1  M.  &  A.  877. 

MORTGAGE. 
See  also  Equitable  Mortgage. 

A  reserved  bidding  allowed  to 
assignees  on  the  sale  of  an  estate, 
which  had  been  mortgaged  by  the 
bankrupt  Ex  parte  ElUs,  1888.  8 
Dea.  &  Chit.  297. 

A  legal  mortgage  of  an  equit- 
aUe  estate  is  within  Lord  Lough- 
boroMgVs  General  Order.  Ex  parte 
Aple,  re  Friead,  1884.  I  M.  &  A. 
621. 

In  1797  premises  in  Lancashire, 


described  as  *'  land,  a  dwelling-house, 
machine-house,  and  other  buildings 
and  erections,"  were  conveyed  in  fte 
to  one  of  several  parties.  The  eon* 
veyance  stated  them  to  be  then  in 
the  possession  of  that  partner,  and 
another  of  his  then  partners.  Ma^ 
chinery  and  utensils  were  afterwards 
placed  thereon  by  the  firm  for  the 
purpose  of  carrying  on  the  business 
of  calico  printers.  The  machinery 
and  utensils  were  firmly  fixed  to  the 
freehold,  yet  in  such  a  manner  that 
they  might  be  easily  removed  with* 
out  material  injury  to  themselves  or 
the  buildings.  In  that  part  of  the 
country  similar  articles  so  fixed  are 
commonly  bought,  sold,  and  re* 
moved  without  treating  them  as  fix* 
tures.  In  taking  stock  yearly  be* 
tween  1804  and  1805,  the  buildings 
and  land  were  valued  and  dasaed 
separately  from  the  machinery  and 
fixtures,  but  the  whole  was  always 
dealt  with  and  considered  as  part** 
nership  property.  In  1828,  two  of 
the  partners  (then  seised  in  Am  of 
the  freehold  land  and  buildings  under 
a  conveyance  not  mentioning  ma- 
chinery as  fixtures)  mortgaged  them 
for  a  term,  <*  and  also  the  steam- 
engine,  mill  geering,  heavy  geer,  mill- 
wright work,  fixed  madiinery,  and 
other  matters  and  things  standing 
and  being  in  or  upon  the  thereby 
demised  buildings,  works,  and  pre- 
mises, which  in  any  manner  consti- 
tute fixtures  and  appendages  to  the 
freehold  of  the  same»  or  any  part 
thereof."  They  remained  in  poa- 
8p2 
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sesnon  and  carried  on  tlie  works  tilt 
1829,  when  they  compounded  with 
their  creditors,  and  afterwards,  till 
they  became  bankrupts.      In  April 
1831,  their  assignees'  sold  and  re- 
moved the  machinery  and  utensils, 
except  two  steam-engines  with  the 
first  motion  and  main  shafts  attached 
to  them,  and  also  two  water-wheels 
which  supplied  power  to  tlie  rest : — 
Held,  1st.  Tliat  the  machinery  and 
utensils  so  removed,  having    been 
affixed   to  the  inheritance  for  the 
purpose  of  trade  only,  in  a  place 
where  as  such  they  would  have  com- 
monly been  removed,  and  being  in 
fact  removable  without  injury  to  the 
freehold,  were  not  to  be  taken  as 
part-  of  the  inheritance,  but  as  per- 
sonal estate  only,  which  passed  to 
the  assignees  of  the  bankrupts.   2dly. 
That  the  mortgage  deed  was  only 
intended  to  pass  that  part  of  the  ma- 
chinery which,  from  the  circumstances 
of  its  erection,  necessarily  became 
part  of  the  freehold.     Trappes  v. 
Harter,  1833.     3  Tyrw.  G03  ;  S,  C. 
2  Cromp.  8c  Mees.  153. 

Where  the  lessee  for  years  of  a 
•house,  being  also  possessed  of  the 
•fixtures' therein  by  separate  purchase, 
mortgaged  his  term  with  the  fixtures, 
and  afterwards  became  bankrupt : — 
.Held,  that  his  assignee  who  removed 
and  converted  them  was  liable  in 
r  trover  by  the  mortgagee  to  pay  the 
value  of  them  while  fixed  on  the  de- 
mised premises.  Boydelh.M'Michaelf 
1834.  8  Tyrw.  974 ;  S.C.I  Cromp. 
'Mee8./&  Rose.  177. 


Mortgagee, 

MORTGAGEE. 
An  assignee,  who  was  also  a 
mortgagee  of  the  bankrupt's  freehold 
property,  havii^  purchased  it  Cor 
himself  when  it  was  put  up  for  sale, 
the  estate  *was  ordered  to  be  resold, 
subject  to  any  claim  of  the  assignee 
by  virtue  of  his  mortgage.  Es  jparte 
Tvrvill,  1833.     3  Dea.  &  Chit.  346. 

Before  a  mortgagee  with  a  power 
of  sale  can  apply  for  leave  to  bid,  he 
must  waive  his  power  of  sale,  and 
come  before  the  Court  in  the  simple 
character  of  mortgagee.  Ex  parte 
Davis f  re  Hagley^  1833.  3  Dea.  & 
Chit.  504  ;  1  M.  Sr  A.  89. 

Although  it  is  the  usual  and  the 
prudent  practice  for  a  mortgagee  to 
apply  to  the  Court  for  leave  to  bid, 
the  Court  will  not  rescind  the  sale 
where  the  mortgagee  has  purchased 
the  property  without  such  leave,  if 
the  purchase  had  been  made  by  him 
bondfde.  Ex  parte  Ashby^  re  BeH 
1833.  3  Dea.  &  Chit.  510;  S.  C. 
1  M.  &  A.  82. 

A  mortgagee  having  bid  at  the 
sale  of  the  mortgaged  property^  and 
become  the  purchaser  without  having 
previously  obtained  an  order  for  him 
to  bid,  the  Court  granted  him  an 
order  nunc  pro  tunc.  Ex  parte 
Pedder,  re  Hadwen,  18^4.  3  Dea. 
&  Chit.  622 ;  5.  C.  1  M.  &  A.  327. 

The  Court  •  will  not  exempt  a 
mortgagee  who  bids  firom  paying  a 
deposit.  Ex  parte  Taihauh  re  Skep- 
pard,  1833.     1  M.&  A.335. 
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MULTIFARIOUSNESS. 

See  also  Petition — Form. 

In  bankruptcy  the  objection  of 
multifariousneBS  is  not  considered  as 
conclusive.  Ex  parte  Brawn,  re  Lloyd, 
1839.    d  Dea.  &  Chic.  496. 

NEW  CHOICE  OF  ASSIGNEES. 
See  aUo  Assignees,  Choice  of. 
Upon  a  new  choice  of  assignees 
tliere  is  no  necessity  to  vacate  the 
assignment  under  a  commission  is- 
sued prior  to  I  &  S  Will.  4.  c.  56. 
Smith  V.  De  Tastet,  1834.  1  lyiont. 
&  Ayr.  370. 

NEW  TRIAL. 

On  a  petition  by  a  creditor  to 
supersede,  on  the  ground  of  concert, 
before  the  passing  of  the  Bankruptcy 
Court  Act,  the  Lord  Chancellor  had 
directed  an  issue,  which  was  found  in 
favour  of  the  commission.  The  as- 
signees then  presented  a  petition  for 
their  costs,  and  the  creditor  a  peti- 
tion for  a  new  trial.  Upon  the  hear- 
ing of  these  parties,  the  Court  of 
Review  being  satisfied  of  the  fact  of 
concert,  though  no  new  trial  was  ne- 
cessary, ordered  the  commission  to 
be  superseded.  [Dissent.  Sir  </. 
Cross,"]  Ex  parte  Harwood,  1833. 
3  Dea.  &  Chit.  252,  But  see  the 
next  case,  id,  263. 

In  a  case  within  the  93d  section 
of  the  Bankrupt  Act,  (6  G.  4.  c.  16.) 
where  the  assignees  went  into  evi- 
dence of  the  trading,  in  consequence 
of  a  notice  to  dispute,  without  ad- 
Verting  to  the  section,  or  relying  upon 


the  depositions  ;  and  having  failed  to 
establish  the  trading,  were  nonsuited, 
the  Court  refused  to  set  the  nonsuit 
aside.  Johnson  v.  Piper,  1833.  2 
Nev.  &  Man.  672. 

NOTICE. 

Where  a  petition  is  permitted  to 
stand  over,  to  enable  a  petitioner  to 
be  prepared  with  an  affidavit  of  ser- 
vice, the  respondent  roost  have  notice 
of  the  day  when  the  petition  is  to  be 
brought  on.  Ex  parte  Muckiow, 
1833.    3  Dea.  &  Chit.  25. 

Notice  must  be  given  for  time  to 
answer  affidavits,  unless  the  motion  is 
made  when  the  petition  is  called  on'. 
Ex  parte  Binns,  1833.  3  Dea.  &  Ch. 
189. 

A  formal  objection  to  a  notice  of 
motion  is  waived  by  the  party  ap- 
pearing and  requesting  further  time 
to  oppose  it.  Ex  parte  Morland,  1833] 
3  Dea.  &  Chit.  248. 

Before  amotion  is  made  that  the 
petition  of  the  banknipt  for  a  super- 
sedeas shall  be  dismissed,  on  the 
ground  of  his  being  out  of  the  juris- 
diction of  the  Court,  the  respondent 
should  serve  the  bankrupt's  agent 
with  notice  of  the  motion,  having 
previously  obtained  an  order  that  ser- 
vice on  the  agent  shall  be  good  ser- 
vice. Ex  parte  Drake,  1833.  3 
Dea.  &  Chit.  284. 

The  bankrupt  having  received 
550/.  with  his  wife  on  marriage,  gave 
bond  to  trustees  for  payment  of  1 100/. 
*'on  receiving  notice  from  the  trus- 
tees :** — Held,  that  although  no  notice 
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wit  giftn  to  tbe  baokropt  before  bis 
bankruplcj,  it  wm  oevertbelett  • 
ooDtiDgeot  debt  pioveabKe  wiibin  6 
Geo.  4«  c.  16.  s.  56.  Ex  parte 
Hooper,  re  fVut,  1834.  3  Deiu  & 
Cbit.  655. 

Wbere  sbarei  of  an  insurance 
compuiy  ace  beld  io  tbe  name  of  tbe 
beoknipt  ••  trostce,  tbey  are  not  in 
his  reputed  owoersbip.  Wbat  is  no* 
tiot  to  tbe  office?  Ex  parte  iTaikms, 
re  Kidder,  1834.     1  Mont.  &  A.  689. 

£.  haviog  adTaoced  money  to  If., 
received  from  biiD»  by  way  of  security^ 
an  assignment  of  bis  equitable  life  in- 
terest in  certain  stock  standing  in  the 
names  of  three  tmstees^  under  a  mar- 
riage settlement,  and  in  a  mortgage 
Tested  in  tbe  same  trustees.  The 
solfCDcy  of  M*  becoming  doabted, 
one  of  tbe  trustees  and  a  relation  of 
S,  spoke  to  him  on  the  subject,  when 
S.  io  tbe  ooone  of  the  conversation, 
and  without  any  view  of  giving  vali- 
dity to  the  socmity  be  held,  told  him 
that  he  beld  tbe  above-mentioned 
assignment  as  a  security  for  his  ad- 
vances* M,  having  afterwards  be- 
oome  bankrupt,  Held,  that  this  state-' 
nent,  though  made  to  a  person  who 
vras  oot  acting  trustee,  sufficed  to 
prevent  the  stock  and  mortgage  from 
being  in  the  order  and  disposition  of 
M.  at  the  time  of  his  bankmptcy,  and 
consequently  from  passing  to  his  as- 
signees. Smitk  V.  Smith,  1833.  4 
Tyrw.  52 1  S.  C.  2  Crompt.  &  Mees. 
231. 

A  judgment  on  a  warrant  of  at- 
torney is  not  within  the  protection  of 


1  WUL  4.  c.  7.  t.  7.,  and  therefore  is 
within  tbe  108th  section  of  6  Oeo.  4. 
c*  16^  In  assumpsit  for  maotj  bad 
and  received  against  tbe  sheriff  to  re- 
cover tbe  proceeds  of  a  sale  nndcr  a 
fi.  fa.  issued  upon  a  judgment  nol 
protected  by  1  Will.  4.  c.  7.  s.  7.  the 
plaintiff  was  beld  liable,  wbere  notice 
of  an  act  of  bankruptcy  oommitled 
before  tbe  sale,  and  of  a  dodiet  struck 
thereon,  was  given  to  him  when  the 
sale  was  neaiiy  completed,  after  whidi 
be  received  tbe  proceeds,  and  banded 
them  over  to  the  execution  creditor. 
Crossfield  v.  Stanley,  1832.  1  Nev. 
&  Man.  668}  S.  C.  4  Bam.  &  AdoL 

87. 

Upon  tlie  assignment  of  a  simple 
contract  debt,  the  assignor  must  be 
considered  as  having  the  order  and 
disposition  of  the  debt,  with  the  con- 
sent of  the  true  owner,  until  tbe 
debtor  has  notice  of  tbe  assignment. 
Such  debt  will,  therefore,  pass  to  tbe 
assignees  under  a  bankruptcy,  by 
virtue  of  6  Geo,  4.  c.  16*  s.  72.,  and 
to  the  assignees  under  tbe  insolvent 
debtors'  act,  7  Gto.  4.  c  57.  s.  31. 
Buck  V.  Lee,  1834.  3  Nev.  &  Man. 
580. 

NOTICE  OF  DISHONOUR. 

The  holder  of  a  bill  of  exchan^ 
falling  due  and  being  dishonoured 
afker  the  bankruptcy  of  the  drawer, 
is  bound  to  use  due  diligence  in 
giving  notice  to  the  banknqpt  or  his 
assignees  of  the  dishonour  of  tbe 
bill.  Thereforet  where  the  bank- 
rupt's house  continued  open  in  his 
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absence  after  bis  bankruptcy,  tbe 
messenger  being  in  possession  dur- 
ing part  of  the  time,  and  the  bank- 
nipt*s  wife  or  clerk  during  tbe  otber 
period  of  his  absence: — ^Held,  tbat 
tbe  holder  was  at  least  bound  to 
leave  notice  at  the  bankrupt's  house. 
Qumr€f  ifhether  he  was  bound  also 
to  seek  oat  the  bankrupt's  as- 
aigneesy  fiir  the  purpose  of  giving 
them  notice?  No  such  notice  how- 
ever is  aecessaryt  where  there  are  no 
effects  of  the  drawer  in  the  hands  of 
the  acceptor  during  the  currency  of 
the  bfll*  £s  parte  Jokmanj  1834. 
d  Dea«  &  Chit.  433 ;  S.  C.  1  Mont. 
&  Ayr.  622. 

OFFICER  OF  COURT. 

The  Court  will  only  exercise  a 
summary  jurisdiction  over  an  attor- 
ney, when  he  is  acting  in  the  charac- 
ter of  an  officer  of  the  Court,  and  not 
in  an  ordinary  case  between  attorney 
and  dient.  Ex  parte  Bull,  1833.  3 
Dea.&Cbit.  116. 


OFFICIAL  ASSIGNEE. 

On  a  petition  to  supersede  by 
dottsent  of  creditors,  the  official  assig- 
nee need  not  sign  the  petition.  Ex 
parte  Farker,  1833.  3  Dea.  &  Chit. 
112. 

An  official  assignee  having  no  fiindt 
in  hand,  cannot  be  compelled  to  join 
in  a  salt  in  equity,  with  the  other  as- 
signees^ without  being  indemnified  as 
id  tbe  (Mts.    Bat  if  he  improperly 


refuses  to  join  in  snch  suit,  he  may 
be  made  a  defendant,  and  then  incur 
the  risk  of  having  to  pay  his  own 
costs.  Ex  parte  EvanSy  1834.  3 
Dea.  &  Chit.  4,70',  S.  C.  1  M.  &  A. 
355. 

Tbe  Coart  of  Review  has  juris- 
diction to  entertain  a  petition  against 
tbe  allowance  made  by  tbe  Commis- 
sioner to  the  official  assignee.  But 
the  Court  will  not  review  the  decision 
of  the  Commissioner,  as  to  the  ques- 
tion of  the  allowance,  unless  it  ap- 
pears tbat  be  has  proceeded  on  an 
erroneous  principle.  [Dissent.  Sir  /. 
Crose.']  Ex  parte  Tiplady,  re  Dick" 
enson,  1834.  3  Dea.  &  Chit.  570-, 
S.C.  1  Mont.  &  Ayr.  161. 

If  an  official  assignee  be  included 
in'  an  order  for  payment  of  costs,  the 
order  may  be  enforced  against  him 
alone.  Ex  parte  Murray,  re  SnUth^ 
1834.     1  Mont.  &  Ayr.  475. 

An  action  for  money  had  and 
received,  li^  against  an  official  assig- 
nee appointed  by  the  Court  of  Review, 
to  recover  money  received  by  him 
while  acting  under  a  void  commis- 
smn,  and  not  paid  into  the  Bank  of 
England  as  directed  by  1  &  2  WiU.  4. 
c.  56.  s.  22. 

Quaere,  Whether  tbe  bankrupt, 
who  procured  tbe  appointment  of  the 
defendant  to  the  office  of  assignee, 
could  afterwards  charge  him  with 
having  received  monies  of  the  bank- 
rupt to  his,  the  bankrupt's  nse— 5mii« 
bie  not.  Munk  v.  Clarke,  1833.  3 
Moore  &  Sco.  463. 
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OPENING  FIAT. 

Attendance  of  petitioning  cre- 
ditor dispensed  with,  under  the  cir- 
cumstances, at  the  opening  of  the 
fiat.  Re  Polton,  1834.  3  Dea.  & 
Chit  688. 

ORDER. 

After  an  order  for  sale  obtained 
by  an  equitable  mortgagee,  if  the 
assignees  delay  the  sale,  sanble,  that 
the  course  is  not  to  present  a  fresh 
pcitition  for. a  sale,  but  to  prosecute 
the  former  order.  Ex  parte  Ro(m- 
son,  1833.     3  Dea.  &  Chit  103. 

A  creditor  tenders  a  proof  for 
3,500/.,  which  the  Commissioners 
reject  m  toto^  and,  alter  presenting  a 
petition  against  their  decision,  an 
order  is  made  by  consent  that  he 
shall  prove  for  500/.  The  Court 
would  not  grant  him  costs  out  of  the 
estate,  but  ordered  each  party  to  pay 
his  own  costs.  Ex  parte  fVaterkousef 
1833.     3  Dea.  &  Chit.  108. 

A  previous  order  of  the  Vice- 
Chancellor,  which  had  been  omitted 
to  be  drawn  up,  ordered  to  be  en- 
tered ntmc  pro  tunc,  if  the  Vice" 
CkanceUor  should  tkmkjit.  Ex  parte 
Lewis,  1833.     3  Dea.  &  Chit.  198. 

A  libellous  handbill,  published 
by  the  bankrupt  against  the  as- 
signees and  the  solicitor  to  the  com- 
nussion,  is  not  a  sufficient  ground 
for  discharging  an  order  which  al- 
lowed the  bankrupt  to  petition  in 
formd  paxsperis.  Ex  parte  Morland, 
1833.     3  Dea.  &  Chit.  248. 

Where  a  party  obtains  an  order 


of  the  Lord  Chancellor  to  hear  an 
appeal  on  petition,  instead  of  a  spe- 
cial case,  and  the  order  is  improperly 
obtained,  the  respondent  must  noove 
to  set  it  aside,  and  not  wait  to.  noake 
his  objection  to  the  form  of.  pro- 
ceeding until  the  petition  is  called 
on  for  hearing.  Whether  the  matter 
appealed  against  be  one  of  law  or 
fact,  the  Lord  Chancellor  will  not 
determine  before  he  hears  the  peti- 
tion through.  Ex  parte  Keys,  1834* 
3  Dea.  &  Chit  263 ;  1  Mont  &  Ayr. 
226. 

To  support  an  objection  to  the 
hearing  of  a  petition,  cm  the  ground 
of  the  costs  not  having  been  paid  by 
the  petitioner,  as  directed  by  a  former 
order,  there  must  have  been  a  per- 
sonal demand  of  the  costs.  Ei  parte 
Wyatt,  1834.  3  Dea.  &  Chit  665 ; 
5.  C.  1  M.  &  A.  405. 

ORDER  NUNC  PRO  TUNC. 
See  also  Attormet — Admission. 

A  mortgagee  havmg  bid  at  the 
sale  of  the  mortgaged  property,  and 
become  the  purchaser,  without  having 
previously  obtained  an  order  for  him 
to  bid,  the  Court  granted  him  an 
order  nunc  pro  tunc.  Ex  parte  Fed-^ 
der,  re  Hadmen,  1834.  .  3  Dea.  & 
Chit.  622 ;  iS^.  C.  1  M.  &  A.  827.  , 

PARTNERS,  AND  PART-OWN- 
ERS AND  PARTNERSHIPS. 

The  bankrupt,  who  was  in  part- 
nership with  W.  P.,  borrowed  various 
sums  of  him,  by  way  of  personal 
loaob  and  upon  the  dissolution  of  die 
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partnership  purchased  the  stock  in 
trade  for  a  stipulated  sum.  W.  P. 
made  out  im  account^  entitled  "  Mr« 
H.  P."  (the  bankrupt)  '*  in  account 
with  H.  and  /T.  P. :"— Held,  that  fT. 
P.  had  a  good  petitioning  creditor's 
debt,  notwithstanding  this  mode  of 
entitling  the  account.  JSjp  parte  At- 
chfirdsan,  ISSS.   3  Dea.  &  Chit.  244. 

The  managing  owner  of  a  ship, 
ciMurtered  by  the  East  India  Com- 
pany, receives  the  warrants  for  the 
freight,  and  pays  them  into  a  bank- 
er's, in  his  own  name,  drawing  checks 
from  time  to  time  for  various  sums 
out  of  the  proceeds,  part  of  which 
are  applied  for  the  use  of  the  ship, 
and  part  for  other  purposes: — Held, 
that  the  other  part-owners  have  no 
lien  on  this  fund  in  the  hands  of  the 
bankers^  nor  any  claim  against  the 
bankers  as  their  debtors.  [Dub.  Sir 
/.  Cross.']  Es  parte  Gribble,  1833. 
3  Dea.  &  Chit.  339. 

A,  lends  B.  money  to  enable  him 
to  commence  a  trade  at  five  per  cent, 
interest ;  after  the  loan,  B.  agrees  to 
give  A,  one  eighth  of  the  annual 
profits  by  monthly  payments,  which 
offer  A*  accepts,  and  jB.  accordingly 
makes  several  monthly  payments, 
for.  which  A,  gives  B.  receipts  on 
aqcount : — Held,  that  the  balance  of 
the  principal  and  interest  due  from 
B,  to  A.  was  a  good  petitioning  cre- 
ditor's debt,  not  arising  out  of  a 
partnership  nor  affected  by  usury. 
E^. parte  Briggs,  1833.  3  Dea.  & 
Chit,  367  \S.C.l  Mont.  &  Ayr.  46. 
One  of.  two   partners. accepts 


bills  for  a  previous  partnership  lia- 
bility, after  his  co-partner  has  com- 
mitted an  act  of  bankruptcy:— Held, 
that  these  bills  were,  in  the  hands  of 
a  bondjide  holder,  proveable  against 
the  joint  estate  under  a  subsequent 
commission  issued  against  both  part- 
ners. Ex.  parte  Robinson^  1833.  3 
Dea.  &  Chit.  376 ;  S.  C.  1  Mont.  8c 
Ayr.  18. 

B.  is  a  partner  with  A,  as  nail 
manufacturers,  and  with  C  as  gro- 
cers. The  firm  of  B.  and  C.  ad- 
vance monies  to  the  firm  of  A*  and 
B, : — Held,  that  as  B.  and  C.  were 
not  liable  for  the  debts  of  A.  and  JB., 
B.  and  C.  could  prove  under  a  Jfiat 
issued  against  A,  and  B.  Ex.parjte 
Thompson 9  re  Ecroj/d,  1834.  .  3  Dea. 
&  Chit.  612;  S.  C.  IM,&  A.  312, 
324. 

A  second  fiat  issued  against  one  of 
several  partners,  after  a  previous  fiat 
against  the  other  partners,  cannot 
now  be  directed  to  tlie  same  Com« 
missioners  as  those  named  in  the 
first  fiat,  under  the  6  Geo.  4f,  c. 
16.  s.  17.  but  must  be  directed  to 
the  new  Commissioners  appointed 
under  the  1  &  2  fF.  4.  c.  56.  s. 
14.  Eg  parte  Beague,  re  SchonswoTt 
1834.  3D.&C.  747;  S.C.  I  M. 
&  A.  445. 

P.,  a  partner  in  a  banking-housei 
transferred  bank  stock  belonging  to 
a  customer  by  a  fprged  power  of  at- 
torney; the  proceeds  were  paid  to 
the  account  of  the  partnership,  and 
afterwitrds  appropriated  by  F.,  who 
was  subsequently  executed  for  othet 
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forgeries.  The  other  partnen  were 
ignorant  of  the  transaction,  but  with 
eommon  diligence  could  have  known 
of  it:— Held,  the  customer  could 
maintain  an  action  against  the  part- 
ners for  monej  had  and  received. 
Keating  ▼•  Martk,  18S4.  1  Mont 
ft  Ayr.  5B2 ;  affirmed  id.  592. 

F.,  a  partner  in  a  banking-hoase, 
transferred  bank  stock  belonging  to 
a  customer  by  a  forged  power  of  at- 
torney ;  the  proceeds  were  paid  to 
die  account  of  the  partnership,  and 
afterwards  appropriated  by  P.,  who 
was  subsequently  executed  for  other 
foigeries,  and  a  commission  issued 
against  the  other  partners,  who  were 
ignorant  of  the  transaction,  but  with 
oonmion  diligence  could  have  known 
oi  it.  Qmtref  whether  the  customer 
can  prove  for  the  value  under  the 
commission.  An  action  ordered  to 
try  whether  the  partners  were  in- 
debted to  the  customer.  Ex  parte 
BolUmd,  re  Marsh,  IBS4.  1  Mont, 
ft  Ayr.  570. 

Proof  by  joint  estate  for  frau- 
dulent abstraction,  when  admissiblct 
Ba  parte  Turner,  re  Mackenxie,  1838. 
1  Mont,  ft  Ayr.  54 ;  affirmed  lU  857. 

A  coal  mine  was  worked  by 
several  persons  under  a  lease,  the 
articles  of  partnership  giving  each  a 
power  of  pre-emption,  in  case  any 
partner  wished  to  dispose  of  his 
share;  a  partner  deposited  an  at- 
tested copy  of  the  lease  in  order  to 
give  an  eqnitaUe  mortgage  on  bis 
share  to  a  stranger :— Held,  the 
Coart  eouM  not  make  the  nsnal  or^ 


der  for  sale,  ftc.  as  the  partnersiwp 
accounts  must  first  be  taken,  irfnA 
this  Court  has  no  jarisdicttOB  to  do^ 
and  the  case  was  not  free  fiom  doubt. 
[Crosf,  J*  dissenting.]  Ex  parte 
Broadbeat,  re  Barron^  1884.  1  Mont 
ft  A.  685. 

Under  a  joint  and  separate  fiat, 
the  bankrupt's  allowance  is  to  be  cal- 
culated on  the  amount  of  his  separate 
estate,  together  with  his  share  of  tlie 
jomt  estate,  not  on  the  gross  aBoaat 
of  the  joint  estate.  Ex  parte  Loauaf 
re  Coohe,  1884.     1  M.  ft  A.  5t5. 

A  solvent  partner  may  sue  out 
a  writ  in  the  name  of  his  co-partner, 
or,  if  bankrupt,  in  the  names  of  his 
assignees  as  well  as  bis  own,  in  order 
to  recover  a  debt  due  to  the  partner- 
ship. WhUehead,  v.  Hugka,  1888. 
4  Tyr.  9«. 

PARTY  TO  SUIT. 
An  official  assignee  having  no 
Amds  in  hand,  cannot  be  compelled 
to  join  in  a  suit  in  equity  witb  tlie 
other  assignees,  without  being  indeoH 
nified  as  to  the  costs.  But  if  he  im- 
properly refuses  to  join  in  sudi  suit 
he  may  be  made  a  defendant,  and 
dien  incur  the  risk  of  having  to  pay 
his  own  oosto.  Ex  parte  E»mm^  1884. 
8  Dea.  ft  Chit  470  \  S.C.I  Mont 
&  Ayr*  B5li* 

PAUPER, 

Ltxoe  totaeoi. 

A  libettous  haadbffl  published 

by  the  bankrupt  against  the  mmig 

oees  and  the  soUciior  to  the  oornmis^ 
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•ion,  is  not  a  sufficient  ground  for 
discfai^ng  an  order  which  allowed 
the  hankrupt  to  petition  m  formd 
pauperii.  Ex  parte  Mcrland^  1833. 
3  Dea.  3r  Chit.  1^48. 

PAYMENT. 
One  of  the  assignees  having  the 
sole  charge  of  paying  the  dividends, 
pays  the  dividend  of  a  creditor  to  a 
person  who  is  not  duly  authorized  to 
receive  it.  The  two  other  assignees 
are  equally  responsible  to  the  credi- 
tor for  the  amount  of  the  dividend. 
Ex  parte  WinnaO,  1833.  3  Dea.  & 
Chit.  22. 

Where  nearly  six  years  had 
elapsed  since  the  solicitor's  bill  had 
been  taxed  by  the  Commissioners,  and 
the  assignee  was  a  party  to  that  tax- 
ation»  and  to  the  subsequent  pay- 
ments in  discharge  of  the  bills,  the 
Court  refused,  on  his  application,  to 
refer  them  for  re-taxation.  Ex  parte 
Hutchinsont  re  Freeman^  1834.  3 
Dea.  &  Chit.  829. 

PAYMENT  INTO  COURT. 
An  application  tliat  the  officer 
of  the  Court  may  be  directed  to  re- 
view hif  certificate  aa  to  the  taxation 
of  costs,  may  be  made]j,by  motion. 
It  is  not  an  objection  to  such  appli- 
cation,  that  the  amount  of  the  taxed 
costs  baa  not  been  paid  into  Court, 
though  it  may  be  proper  to  make 
Mich  payment  one  of  the  terms  of 
the  order  for  re-taxation.  Ex  parte 
RkkardtOHf   re    Omntt,  1634.      3 


Dea.  &  Chit.  735  ;  5.  C.  1  Mont.  & 
Ayr.  377. 

PETITION. 

Generally 

An  application  for  a  rehearing 

must  be  by  petition  and  not  by  mo« 

tion.    Ex  parte  Cunmnghaoh   1833. 

3  Dea.  &  Chit.  70. 

Where  unfounded  charges  of  cor- 
ruption were  brought  against  Com« 
missioners  by  a  petitioner  who  ap- 
peared to  be  the  tool  of  the  parties, 
the  Court  ordered  the  Commissioners 
their  "  costs,  charges,  and  expenses»" 
and  suspended  the  order  until  the 
attorney  for  the  petitioner  should 
show  cause  why  he  should  not  per^ 
sonaUy  pay  the  costs.  Ex  parte 
fTtUiam,  1833.  3  Dea.  &  Ch.  103. 
Creditors  may  petition  to  tax 
the  solicitor's  bill  though  paid,  the 
assignees  having  been  guilty  of  dere- 
liction of  duty  in  not  filing  the  bills 
with  the  proceedings.  Ex  parte  Cat' 
tU^  re  PaynCi  1834.  1  Mont.  & 
Ayr.  665. 

An  application  to  be  discha^ed 
from  custody  on  the  ground  of  the 
insufficiency  of  the  Commissioners 
warrant,  must  be  by  petition.     Ex 
parte  JoncB^  1834.     1  M.  &  A.  704. 

jrom. 
A  petition  to  except  to  a  re^ 
port  is  heard  before  a  petition  to  con- 
firm it,  notwithstanding  the  latter 
petition  stands  first  in  the  paper. 
The  petition  must  specify  the  ex- 
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ceptioDS,  Tbe  master  should  not 
draw  conclusioos  of  law,  but  leave 
tbe  legal  result  to  tbe  Court.  Ex 
forte  CoXf  and  Ex  parte  Sntiih,  1833. 

5  Dea.  &  Chit.  1 1 . 

A  petition  to  stay  the  certificate, 
charging  that  the  bankrupt  admitted 
that  he  had  lost  25/.  in  one  sitting, 
is  demurrable;  it  ought  positively  to 
allege  the  fact,  and  that  the  money 
was  lost  in  one  day.  Ex  parte 
Crouch,  1833.    3  Dea.  &  Chit.  17. 

When  a  petition  for  rehearing 
states  new  frets,  it  should  be  in  the 
nature  of  a  supplemental  petition,  and 
the  original  petition  should  be  set 
down  for  hearing  at  the  same  time. 
Ex  parte  Cummghamf  1833.    3  Dea. 

6  Chit«  71. 

In  order  to  fix  the  executor  of 
the  petitioning  creditor  with  costs, 
the  petitioner  must  pray  costs  against 
him  in  his  character  of  executor. 
ExparU  Harwoodt  1833.  3  Dea.  & 
Chit.  25%. 

Tbe  examination  of  the  assignee 
before  the  Commissioner  as  to  the 
sale  of  the  property,  was  permitted 
to  be  read  as  evidence  of  the  assig- 
nee's misconduct,  although  it  did  not 
pray  a  resale.  Ex  parte  TurviUi 
1833.     3  Dea.  &  Chit.  346. 

The  time  for  tlie  pi^esentiug  a 
petition  for  a  rehearing  in  bankruptcy 
is  not  limited  to.  six  months,  nor 
need  such  petition  state  the  ground 
of  the  application.  Ex  parte  Greene 
woodf  1833.  3  Dea.  &  Chit.  398 ; 
S.  C.  1  Mont.  &  Ayr.  65. 

tn  banknq»tcy,  the  oljection  of 


multi&riousness  is  not  considered  as 
conclusive.  Ex  parte  Broasi,  re 
Lkyd,  1833.    3  Dea.  &  Chit.  496. 

Where  a  creditor  petitions  to 
annul  a  £at  after  tbe  bankrupt  has 
obtained  his  certificate,  there  must  be 
a  distinct  allegation  of  fraud  against 
the  bankrupt  in  the  petition  ;  it  is  not 
sufficient  to  state  fraud  in  the  affida- 
vit. Ex  parte  Wyatt,  1834.  3  Dea. 
&  Chit.  665  ;  5.  C.  1  M.  &  A.  405. 

Jdvancmg  Petiiion. 
Petition  not  served,  cannot  be 
advanced.    Ex  parte  Hardrng,  re  Bar' 
rait,  1833.     1  Mont.  &  Ayr.  115. 

Adjoummg  Petiiion. 

On  an  application  to  adjourn 
the  hearing  of  a  petition  for  the  pur- 
pose of  answering  affidavits  filed 
in  opposition,  the  Court  will  first 
hear  the  petition  and  affidavits  read. 
Ex  parte  Crouch,  1833.  3  Dea.  & 
Chit  17. 

Where  a  petitbn  is  permitted 
to  stand  over  to  enable  the  petitioner 
to  be  prepared  with  an  affidavit  of 
service,  the  respondent  must  have 
notice  of  the  day  when  the  petition 
is  to  be  brought  on.  Ex  parte  Muck- 
toD,  1833.     3  Dea.  &  Chit.  25. 

The  Court  will  not.  order  a 
petition  to  stand  H)ver  to  enable  a 
respondent  to  file,  affidavits  in  re- 
joinder, without  first  hearing  the 
affidavits  read^  to  see  whether  they 
require  an  answer.  Ex  parte  Todd, 
1833.    3  Dea.  &  Chit  57. 

Notice  must  be  given  of  ajno- 
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tion  for  time  to  answer  affidavits, 
unless  the  nnotion  is  made  when  the 
petition  is  caUed  on.  Ex  parte  Bmns^ 
1883.  3  Dea.  &  Chit.  189 ;  S.  P. 
E»  parte  Grazebrook^  lUd.  199. 

.  Where  a  respondent  takes  a  for- 
mal objection  to  a  petiticm  for  want 
of  parties,  and  the  petition  is  for  this 
cause,  ordered  to  stand  over,  the 
costs  of  the  day  are  in  the  discretion 
of  the  Court.  Ex  parte  Tkompton,  re 
Ecroyd,  1834.  3  Dea.  &  Chit.  612 ; 
S.  C.IM.&  A.  312—324. 

Amendmg  PetUion. 
When  a  petition  has  been  half 
heard,  it  cannot  be  amended  on  pay- 
ment of  the  common  costs  of  the 
day.  Ex  parte  Tmrvill,  1833.  3  Dea. 
&  Chit.  346. 


PetUkm. 

Before  a  motion  is  made  that 
the  petition  of  the  bankrupt  for  a 
supersedeas  shall  be  dismissed,  on 
'the  ground  of  his  being  out  of 
the  jurisdiction  of  the  Court,  the 
respondent  should  serve  the  bank- 
rupt's agent  with  notice  of  the  mo- 
tion, having  previously  obtained  an 
order  that  service  on  the  agent  shall 
'  be  a  good  service.  Ex  parte  DrakCf 
1833.    3  Dea.  &  Chit.  284. 

Hearing  Petition. 
A  petition  to  except  to  a  report 
'  is  heard  before  a  petition  to  confirm 
it,  notwithstanding  the  latter  petition 
stands  first  in  the  paper.    The  pe- 
tition must  specify  the  exceptions. 


The  master  should  not  draw  conclu- 
sions of  law,  but  leave  the  legal 
result  to  the  Court.  Ex  parte  CoXf 
1833.  3  Dea.  &  Chit.  U.  Ex  parte 
Smith,  Ibid. 

Wliere  a  petition  is  permitted  to 
stand  over,  to  enable  the  petiticmer 
to  be  prepared  with  an  affidavit  of 
service,  the  respondent  must  have 
notice  of  the  day  when  the  petition 
is  to  be  brought  on.  Ex  parte  Mitck- 
Urn,  1833.     3  Dea.  &  Chit.  25. 

On  a  petition  for  a  re-hearing, 
the  party  who  presents  such  petition 
opens  the  case.  Ex  parte  Cunmng^ 
kanh  1833.  3  Dea.  ic  Chit.  73.  The 
former  order  in  this  case  confirmed. 
See  ante,  p.  70. 

To  support  an  objection  to  the 
hearing  of  a  petition  on  the  ground  of 
the  costs  not  having  been  paid  by  the 
petitioner,  as  directed  by  a  former 
order,  there  must  have  been  a  per- 
sonal demand  of  the  costs.  Exparte 
Wyait,  1834.  3  Dea.  &  Chit.  665  ; 
S.  C.IM.&  A.  405. 

Where  a  party  petitions,  qud  cre- 
ditor, an  objection  to  the  validity  of 
his  debt  is  not  a  preliminary  objection, 
although  he  is  bound  to  prove  that 
he  is  legally  a  creditor.  Exparte 
Wyatt,  1834.  3  Dea.  &  Chit'.  665 ; 
S.  C.  1  M.  &  A.  405. 

Re-hearing  Petition. 
When  a  petition  for  re-hearing 
states  new  facts,  it  should  be  in  the 
nature  of  a  supplemental  petition; 
and  the  original  petition  should  be 
set  down  for  hearing  at  the  same 
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tiiM.  E»  parte  Chmmmgham^  1883. 
8  Dea«  &  Chit«  71. 

Tli0  time  for  the  piesettttng  a 
IMCitiQD  for  a  re-hearing  in  bank- 
niptcy  IB  not  limited  to  six  montlii, 
Bor  naad  such  petition  state  the 
grouiid  of  the  application.  Ea  fartt 
GrecMwood.  1838.  i  Dea.  &  Chit« 
898 ;  S.C.I  Mont.  &  Ayr.  65. 

The  re-bearing  of  a  former  pe» 
ticion  may  be  brought  on  by  a  petition 
for  re-heariog  it*  without  obtaining  a 
previoug  order  for  the  re-hearing. 
£x  parte  TkcnmMMf  re  Ecro^  1684. 
3  Dea.  &  Chit.  «12;  S.  C.  1  M.  & 
A.  31i— 3<4. 

Re-aKstoering  Petition. 
The  Court  will  not  re-anawer  a 
petition  for  a  more  diatant  day,  be- 
caiiae  the  reapondent  has  not  been 
aarved  four  days  before  hia  attend- 
ance on  it  is  required.  Ex  parte 
Paaket  re  Bicknell,  1^4.  3  Dea.  & 
Chit.  551 ;  5.  C.  1  M.  &  A.  809. 


ofPHituM. 

The  petition  of  an  equitable 
mortgagee  must  be  served  upon  the 
assignees;  service  on  the  solicitor 
is  irregular.  Ea  parte  Cookie  1838. 
3  De^  &  Chit.  £4. 

The  Court  refused  to  make  an 
order  that  service  of  a  petition 
against  nn  attorney,  for  an  order  to 
pay  certain  costs  for  which  he  had 
been  dedared  liable,  by  leaving  a 
copy  at  his  chambers,  should  be 
deemed  good  service.  Re  Saad^^ 
1883.    3  Dea.  &  Chit.  84. 


Petition  not  served  cannot  be 
advanced.  Ex  f^arte  Hardiag^  re 
Barrett^  1838.  1  Mont.  &  Ayr.  115. 

It  seems  that  a  party  may  de- 
pose, niodvoeef  to  having  been  served. 
Ex  parte  Tuli,  re  Dams,  1833.  1 
Mont.  &  Ayr.  ftftS. 

After  a  proof  by  A,,  as  tiie 
h<^der  of  a  bill  of  exchange,  B.  pays 
it  for  the  honour  of  Uie  drai 
which  is  unknown  to  the 
until  after  several  dividends  had 
been  paid  by  them  to  A.*s  repre- 
sentatives. Upon  a  petition  by  the 
assignees  to  expunge  tbd  proof  and 
refund  the  dividends,  Held,  Uiat  the 
drawer  of  the  bill,  or  £.,  who  paid  it 
for  his  honour,  ou^^t  to  have  been 
served  with  the  petition,  notwith* 
standing  the  assignees  (it  did  n0t 
appear  how)  had  obtained  the  pos- 
session of  the  bill. 

Qacerct  Whether^  if  they  had 
been  served,  a  petition  in  bankruptcy 
was  the  proper  remedy  to  compel 
the  repayment  of  the  dividends.  Ex 
parte  Greenwoodt  1888.  3  Dea.  & 
Chit.  398 ;  S.ai  Mont.  &  Ayr.  65. 

Where,  on  a  petition  to  stay  the 
certificate,  the  bankrupt's  solicitor 
requested  delay,  and  undertook  to 
serve  the  petition  on  the  bankrupt, 
the  latter  cannot  afterwards  have  die 
petition  called  on  out  of  turn  to  be 
dismissed  for  waot  of  personal  ser- 
vice, according  to  Ex  p^rte  Moore, 
1  61.  &  J.  253,aDd  Ex  parte  BreatUg, 
1  Mont  &  Gregg.  Dig.  161. 

ScmkUt  That  the  rule  that  a 
bankrupt  cannot  waive  the  necessity 
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«f  personal  service  of  a  petition  to 
stay  his  certificate,  does  not  apply 
when  a  professional  man  is  inter- 
posed. Ex  parte  Hethmngton^  re 
Okitapf  1835.  1  Mont  &  Ayr.  607. 
If  the  sole  assignee  be  a  ere- 
ditor,  and  sign  the  consent  to  a 
supersedeas,  he  need  not  be  senred 
with  the  petition.  Em  parU  Ramunf^ 
1S54.     1  Mont  &  Ayr.  708. 

Setting  damn* 

A  petition  to  supersede,  with 
consent  of  creditors,  cannot  be  enter- 
tained without  the  usual  certificate 
of  the  Commissioners,  nor  unless  it 
is  set  down  on  the  paper  for  hearing. 
EMparte  Croktr,  1888.  8  Dea.  & 
Chit  9. 

A  petition  answered  for  a  par- 
ticular day,  should  be  placed  at  the 
headof  the  paper  finr  that  day.  Ex 
parte  Mucklawt  1888.  8  Dea.  & 
Chit  25. 

When  a  petition  for  re-hearing 
states  new  facts,  it  should  be  in  the 
nature  of  a  supplemental  petition, 
and  the  original  petition  should  be 
set  down  ton  hearing  at  the  same 
time,  Es  parte  Cunnmgkamf  1888. 
8  Dea.  &  Chit  71. 

Signature  of, 

On  a  petition  to  supersede,  by 
consent  of  creditors,  the  oflScial  as- 
signee need  not  sign  the  petition. 
Ex  parte  Parker^  8  Dea.  &  Chit  11£. 

A  petition  of  assignees  is  in- 
Cmnal^if  signed  by  one  only:  SemUe, 
that  sttdh  strictness  is  not  now  re- 


quired, with  respect  to  the  attesta- 
tion of  a  petition  by  a  solicitor.  Ex 
parte  WMU,  1888.    8  Dea.  &  Chit 

Petition  fi>r  supersedeas,  widi 
consent  of  creditors,  one  dies  insol* 
vent  after  proof,  and  his  executor 
does  not  ^ro?e  the  will : — Hdd,  that 
his  brother-in-law  might  sign  the 
consent  Another  creditor  becomes 
bankrupt,  and  one  of  hu  assignees 
is  abroad :  Held,  that  the  signature 
of  the  other  assignee  was  sufficient, 
with  an  affidavit  of  the  consent  of 
the  absent  assignee.  Another  ere* 
ditor,  who  had  proved  a  debt  as  the 
continuing  partner  of  a  firm  that  had 
dissolved  their  partnership,  died  be- 
fore his  retiring  partner.  Held,  that 
his  executrix  might  sign  the  consent 
Ex  parte  Leader^\%t^^  8Dea.8rCh. 
468;  S.  C.  1  Mont  &  Ayr.  1104. 

Striking  out  ofPaper^  and  ReUaring* 

The  respondent  not  i^pearing 
when  a  petition  vras  called  on  for 
hearing,  the  petitioner  took  such  or- 
der as  he  could  abide  by;  the  Court 
refused  the  application  of  the  re* 
spondent  on  a  subsequent  day,  to 
restore  the  petition  to  the  paper, 
where  tiie  only  cause  assigned  for  the 
respondent's  non-appearance  ^as, 
that  his  agent  had  overlooked  the 
entry  of  the  petition  on  the  former 
occasion.  Re  WUke,  1883.  8  Dea. 
&  Chit  888. 

ToannxL 
When  the  bankrupt  petitions  to 
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annul  die  fiat^  on  the  ground  that  he 
has  not  committed  an  act  of  bank- 
ruptcy, the  Court  will  order  him  to 
be  furnished  with  copies  of  the  depo- 
sitions relating  to  the  act  of  bank- 
ruptcy. Ex  parte  Smithy  1893.  3 
Dea.  &  Chit.  101. 

Although  a  fiat  is  concerted  for 
the  purpose  of  defending  an  action 
brought  by  a  creditor  against  a  bank- 
rupt, for  the  recovery  of  his  debt, 
yet,  where  the  creditor  proves  his 
debt  under  the  fiat,  and  lies  by  for 
ten  months  before  he  presents  a  pe- 
tition to  annul  the  fiat,  the  Court 
will  dismiss  the  petition.  Ex  parte 
MiUs,  reCokman,  1834.  8  Dea.  & 
Chit.  606 ;  S.C.  1  M.  &  A.  810. 

Where  a  creditor  petitions  to 
annul  a  fiat,  after  the  bankrupt  has 
obtained  his  certificate,  there  must  be 
a  distinct  allegation  of  fraud  against 
the  bankrupt  in  the  petition;  it  is 
not  sufficient  to  state  fraud  on  the 
affidavit.  Ex  parte  Wj/ait,  8  Dea.  & 
Chit  665  iS.C.l  Mont.  &  Ayr.  405. 

A  creditor  cannot  petition  to 
supersede  who  has  lain  by  twelve 
months  after  the  issuing  of  the  fiat, 
without  assigning  some  good  reason 
for  the  delay.  Ex  parte  Wyatt^  1834. 
8  Dea.  &  Chit.  665 ;  S.  C.  1  M.  &  A. 
405. 

Any  party  who  can  show  that  he 
sustains  a  grievance  from  a  fiat,  may 
petition  to  supersede  it,  notwithstand- 
ing he  claims  adversely  to  it.  A 
trustee,  therefore,  under  a  trust  deed 
which  the  fiat  would  over-reach,  may 
petition  for  this  purpose.    Ex  parte 


Jones f  re  Lamplough,  1884.    8  Dta. 
&  Chit.  697 ;  S.  C.  1  M.  &  A.  44£. 

.  To  qu^ttrm  Report* 

A  petition  to  except  to  a  report, 
is  heard  before  a  petition  to  confirm 
it,  notwithstanding  the  latter  petition 
stands  first  in  the  paper.  The  pe- 
tition must  specify  the  exceptions. 
The  master  should  not  draw  conclu- 
sions of  law,  but  leave  the  legal  re- 
sult to  the  Court.  Ex  parte  Cox^  Ex 
parte  Smith,  1888.  8  Dea.  &  Chit.  11, 

'  To  except  to  RqMfrt. 

A  petition  to  except  to  a  report 
is  heard  bisfore  a  petition  to  confirm 
it,  notwithstanding  the  latter  petition 
stands  first  in  the  paper.  The  master 
should  not  draw  conclusions  of  law, 
but  leave  the  legal  result  to  the 
Court.  ExparteCox^Exparie'Smitky 
1888.    8  Dea.  &  Chit.  11. 

To  expunge  Prorf. 

After  a  proof  by  A*,  as  the 
holder  of  a  bill  of  exchange,  B,  pays 
it  for  the  honour  of  the  drawer,  which 
is  unknown  to  the  assignees  until 
after  several  dividends  had  been  paid 
by  them  to  A'b  representatives. 
Upon  a  petition  by  the  assignees  to 
expunge  the  proof  and  refund  the 
dividends : — Held,  that  the  driiwer  of 
the  bill,  or  B,,  who  paid  it  for  his 
honour,  ought  to  have  been  served 
with,  the  petition,  notwidistanding  the 
assignees  (it  did  not  appear  how) 
had  obtained  the  possession  of  the 
bill.    Qtaere,  Whether,  if- they  had 
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been  served,  a  petition  in  bankruptcy 
was  the  proper  remedy  to  compel  the 
re-payment  of  the  dividends.  Ex 
parte  Greenwood,  1833.  3  Dea.  & 
Chit.  398  ;  S.C.I  Mont.  &  Ayr.  65. 

A.i  B.f  C.  and  D.  contract  a 
debt  with  W.,  for  goods  supplied  to 
them  on  their  joint  account.  J.,  B., 
and  C.  become  bankrupt,  and  ff^, 
proves  the  amount  of  his  debt  under 
their  commission,  stating  in  his  depo- 
sition, that  A.f  B.,  and  C.  only,  (with- 
out noticing  D.)  were  jointly  indebted 
to  him,  but  he  afterwards  sues,  and 
recovers  the  amount  of  his  debt 
against  D.,  the  solvent  partner: — 
Held,  that  in  consequence  of  the 
informality  of  the  proof,  W.  must 
pay  the  costs  of  the  application  of 
the  assignee  to  expunge  it.  Ex  parte 
AdaaUf  re  Thackeray,  1834.  3  Dea. 
&  Chit.  Q%S. 

For  leaoe  to  Surrender. 

Petitioning  to  enlarge  the  time 
to  surrender,  is  a  slight  act  of  acqui- 
escence ;  but  lying  in  prison,  under 
a  commitment  by  Commissioners,  is 
a  strong  act  of  acquiescence.  Ex 
parte  Daoy,  re  Chambers,  1834.  1 
Mont.  &  Ayr.  298. 

To  Prove. 

A  petition  to  stay  the  certificate 
and  to  prove  was  presented :  Held, 
Ist.  It  need  not  state  that  the  peti- 
tioner is  a  creditor. — {Sed  quccre.) — 
2nd.  It  need  not  state  when  the  debt 
was  rejected. — 3rd.  It  need  not  state 
what  debt  was  rejected.  Ex  parte 
Robinson,  re  Case,  1834.  1  Mont.  & 
Ayr.  705. 

VOL.  III. 


To  stay  Certificate. 

A  petition  to  stay  the  certificate, 
charging  that  the  bankrupt  admitted 
that  he  had  lost  25/.  in  one  sitting, 
is  demurrable ;  it  ought  positively  to 
allege  the  fact,  and  that  the  money 
was  lost  in  one  day.  Ex  parte  Crouch, 
1833.     3  Dea.  &  Ch.  17. 

A  petition  to  stay  the  certificate 
and  to  prove  was  presented : — Held, 
L  It  need  not  state  that  the  petiti- 
oner is  a  creditor — (sed  qwere.) — 2.  It 
need  not  state  when  the  debt  was  re- 
jected.— 3.  It  need  not  state  what 
debt  was  rejected.  Ex  parte  Robin'* 
son,  re  Case,  1834.  1  Mont.  &  Ayr. 
705. 

Where,  on  a  petition  to  stay  the 
certificate,  the  bankrupt's  solicitor 
requested  delay,  and  undertook  to 
serve  the  petition  on  the  bankrupt, 
the  latter  cannot  afterwards  have  the 
petition  called  on  out  of  turn,  to  be 
dismissed  for  want  of  personal  ser- 
vice, according  to  Ex  parte  Moore,  1 
Gl.  &  J.  253  ;  Ex  parte  BrencMy,  I 
Mont.  &  Glegg.  Dig.  161 ;  and  Ex 
parte  Hetherington,  re  Glossop,  1833. 
1  Mont.  8e  Ayr.  607. 

Semble,  that  the  rule  that  a 
bankrupt  cannot  waive  the  necessity 
of  personal  service  of  a  petition  to 
stay  bis  certificate,  does  not  apply 
when  a  professional  man  is  inter- 
posed. Ibid. 

To  Supersede. 

A   petition   to  supersede  with 
consent  of  creditors  cannot  be  enter- 
tained without  the  usual  certificate  of 
the   Commissioner,  nor  unless  it  is 
Sq 
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set  down  in  the  paper  for  bearing. 
Ei  parte  Croher^  18dd.  8  Deac.  8c 
Chit.  9. 

On  a  petition  by  creditors  to 
supersede,  on  the  ground  of  frsndu- 
lent  collusion  between  the  petitioning 
creditor  and  the  bankrupt,  the  bank- 
rupt's affidavit  detailing  the  particu- 
lars of  the  fraud  is  admissible  in  evi- 
dence. Ex  parte  AmAyt  18S3.  3 
Dea.  &  Chit.  10. 

On  a  petition  to  supersede,  by 
consent  of  creditors,  the  official  as- 
signee  need  not  sign  the  petition. 
Ex  parte  Parker ^  1888.  8  Dea.  & 
Chit.  112. 

A  petition  to  supersede  a  joint 
commission,  on  consent  of  creditors, 
cannot  be  entertained  as  to  any  one 
of  the  bankrupts  who  has  not  sur- 
rendered. Ex  parte  KnomboHt  l9S3i 
8Dea.&  Chit.  191. 

On  a  petition  for  a  supersedeas 
with  consent  of  creditors,  where  one 
of  the  creditors  had  died  intestate : 
— Held,  that  the  bankrupt  should 
either  have  taken  out  a  limited  ad«> 
ministration  for  the  purpose  of  as- 
senting to  the  supersedeas,  or  (which 
would  have  been  the  better  plan) 
apply  to  the  Court  to  expunge  the 
proof.  Ex  parte  Hall,  1 833.  3  Dea. 
&  Chit.  449  ;  S.  C.  I  U.  8c  A.  54. 

Petition  for  supersedeas,  with 
consent  of  creditors,  one  dies  insol- 
vent after  proof,  and  his  executor 
does  not  prove  the  will  :*»Held,  that 
the  brother-in-law  might  sign  the 
consent.  Another  creditor  becomes 
bankrupt,  and  one  of  his  assignees  is 


abroad: — Held,  that  the  signafcnie 
of  the  other  assignee  was  suffiacnt, 
with  an  affidavit  of  the  eonaent  oi 
the  absent  assignee.  Another  eie» 
ditor  who  had  proved  a  debt  as  tho 
continuing  pattner  of  a  firm  that  had 
dissolved  their  partnership,  died  be* 
fore  his  retiring  partner; — ^Held, 
that  his  execut<^  might  sign  the  con* 
sent  Ex  parte  Leader^  1833.  S 
Dea.  &  Chit.  468  ;  iS^.  C.  I  Mont, 
&  Ayr.  jS04. 

Where  a  bankrupt,  after  com* 
mencing  two  actions  against  the  peti» 
tioning  creditor  and  the  messeiq^, 
presents  a  petition  to  auperaede,  tba 
Court  will  require  him  to  diaeontinue 
the  actions  before  it  proceeds  to 
hear  the  petition.  But  see  nest 
case.  Ex  parte  Patnud,  1834.  8 
Dea.  &  Chit.  723.  £.  C.  1  M.  &  A« 
116,  314. 

Where  a  bankrupt  petitions  to 
annul  the  fiat,  on  the  ground  of  there 
being  no  petitioning  creditor's  debt 
nor  any  act  of  bankruptcy,  the  Court 
cannot  compel  him  to  undertake  not 
to  bring  an  action.  But  see  the  pie» 
ceding  case.  Ex  parte  Da^t  1834* 
3  Dea.  &  Chit.  723 ;  S.C.I  Mont, 
&  Ayr.  343. 

The  Court  would  not  restrain 
an  action  in  which  the  bankrupt  in- 
tended fairly  to  try  the  validity  of 
the  commission.  If  bankrupt  pe« 
tition  to  supersede,  having  actions 
pending,  he  must  elect.  Ex  parte 
Davy,  re  Chambers^  1834.  1  Mont 
&  Ayr.  299. 

On  a  viod  voee  examination  on  a 


PetiimiMg  Crtditor.        INDEX.    PetUiomngCrtdiiifriDtbt.  9)29 


petition  to  iuperiede,  a  creditor  is 
not  a  competent  witness.  Ex  fortt 
Lavender t  1834.  1  Mont.  &  Ayr. 
702. 

PETITIONING  CREDITOR. 

A  new  fiat  issued  on  the  appli* 
cation  of  the  petitioniog  creditori  to 
give  efiect  to  a  mora  recent  act  of 
bankruptcy,  the  time  for  opening  the 
first  fiat  not  having  expired.  R^ 
Cnvffky^  18d3«    3  De«.  &  Chit.  S51, 

A  petitioning  creditor  having 
beoome  bankrupt,  before  the  four- 
teen days  for  opening  the  fiat  had 
elapsed,  it  was  ordered  that  another 
creditor  might  take  new  docket  pa-^ 
pers  into  the  office,  and  if  the  first 
fiat  was  not  prosecuted,  that  he 
might  then  issue  a  fresh  fiat.  Ex 
parte  Smith,  1833.  3  Dea.  &  Chit. 
809 ;  S.  C.  1  Mont.  &  Ayr.  78.    ^ 

The  petitioning  creditor,  after 
issuing  a  fiat,  found  he  could  not 
support  it  on  account  of  his  inability 
to  prove  the  trading.  The  Court  re- 
fused to  permit  another  petitioning 
creditor  to  issue  a  second  fiat  before 
the  time  of  proceeding  in  the  first 
was  expired.  Es  parte  Howet,  re 
Darkfy,  1833.    3  Dea.  &  Chit.  493, 

Although  the  petitioning  creditor 
goes  abroad  after  issuing  a  flat,  the 
Court  will  not  pmnit  another  cre-^ 
ditor  to  issue  a  second  fiat  until  the 
time  for  proceeding  in  the  first  has 
expired .  Ex  parte  Medley/,  re  Haileff, 
1833,  8  Dea.  &  Chit.  5Q% ;  S.  C. 
I  Mont,  &  Ayr.  79. 

Attendance  of  a  petitioning  ere* 


ditor  dispensed  with,  under  the  cir« 
cumstances,  at  the  opening  of  the 
fiat.  Re  Pottoa,  1834.  3  Dea.  & 
Chit.  688. 

In  replevin  the  defendant  avowed 
for  rent  in  arrear  from  one  J*  M%% 
and  also  claimed  the  goods  as  being 
the  property  of  himself  and  anotber» 
as  assignees  of  J.  Af.>  against  whom 
a  commission  of  bankrupt  had  issued* 
A  verdict  having  been  taken  for  tho 
defendant  on  the  whole  record^  tho 
Court  directed  it  to  be  entered  for  the 
plaintiff  on  the  issue  taken  on  the 
title  of  the  assignees^  on  the  ground 
that  the  defendant  could  not  be  per* 
mitted  on  the  same  record  to  claim 
the  goods  as  a  disti^ess  for  rent,  and 
also  to  set  up  the  title  of  the  assign 
nees.  Sembkt  that  pending  a  reple* 
vin  on  a  distress  for  rent,  the  landlord 
cannot  sue  out  a  commission  of  bank« 
rupt  against  the  tenant,  founded  on 
his  demand  for  rent.  Emerj^  Vt 
MucMato,  1834.  4  Moore  &  Sco, 
263)  S.C.  lOBing.  401. 

PETITIONING  CREDITOR'S 
DEBT. 
The  bankrupt,  who  was  in  part^ 
nenhip  with  W,  P.,  borrowed  various 
sums  of  him  by  way  of  personal  loaoj 
and  upon  the  dissolution  of  partner^ 
ship,  purchased  the  stock  in  trade  for 

a  stipulated  sum.  ^.  P.  made  out 
an  account,  entitled  *'  Mr.  Hn  P."  (the 
bankrupt)  *^  in  account  with  H,  and 
W,  P.":-^Held,  that  W.  P.  had  a 
good  petitioning  creditor's  debt,  not* 

withstanding  thi«  moda  of  entitling 
3^2 
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the  account.  Ex  parte  Richardson, 
1633.    3  Dea.  &  Chit.  244. 

A.  lends  B,  money  to  enable 
him  to  commence  a  trade,  at  five  per 
cent,  interest.  After  the  loan,  B, 
agrees  to  pay  to  A.  one-eighth  of  the 
annual  profits,  by  monthly  payments, 
which  ofier  A.  accepts ;  and  B,  ac- 
cordingly makes  several  monthly  pay- 
ments, for  which  A.  gives  B.  receipts 
on  acconnt : — Held,  that  the  balance 
of  the  principal  and  interest  due  from 
B,  to  A.  was  a  good  petitioning  cre- 
ditor's debt,  not  arising  out  of  a  part- 
nership, nor  affected  by  usury.  Ex 
parte  Briggs,  1833.  3  Dea.  &^  Chit. 
367 ;   5.  C.  1  Mont.  &  Ayr.  46. 

A  tender  made  to  the  petitioning 
creditor  of  the  payment  of  his  debt, 
after  a  docket  had  been  already  struck 
against  the  bankrupt,  although  before 
the  fiat  was  actually  issued,  is  not 
sufficient  to  defeat  the  fiat.  Ex  parte 
Joneif  re  Lantplough,  1834.  3  Dea. 
&  Chit.  697  i  S.C.  I  Mont.  &  Ayr. 
442. 

Plaintiff  being  liable  to  defend- 
ant for  the  costs  of  a  nonsuit,  issued 
a  fiat  of  bankruptcy  against  the  de- 
fendant. The  Court  refused  to  stay 
defendant's  proceedings  in  the  action. 
Eicke  V.  Nokes,  1834.  1  Bing.  New 
Cases,  69. 

PLEA  OF  BANKRUPTCY. 

Where  an  administrator,  being 
under  terms  to  plead  issuably,  pleads 
inconsistent  pleas,  e,  g,  plene  admini- 
stravit  and  his  bankruptcy,  the  plain- 
tiff may  sign  judgment  as  for  want  of  | 


a  plea.  Serle  v.  Bradikawe^  1833. 
4  Tyrw.  69. 

PLEDGE. 
H,f  a  money  broker,  was  in  the 
habit  of  depositing  bills  of  exchange 
with  B,  and  Co.  as  a  security  for 
advances,  but  he  did  not  indorse  the 
bills,  nor  were  they  n^;otiated  by  B. 
and  Co.,  or  ever  presented  for  pay- 
ment. Amongst  the  bills  so  depo- 
sited was  one  for  1000^.  accepted  by 
C^  who  became  bankrupt  on  the  5th 
March  18124,  which  was  some  time 
after  the  b31  fell  due.  H.  also  be- 
came bankrupt  on  the  12th  December 

1825,  when  B.  and  Co.  proved  the 
amount  of  the  balance  he  owed  them, 
excepting  this  bill  as  a  security ;  but 
made  no  attempt  to  prove  the  bill 
under  C's  commission  until  January 

1826,  when  the  Commissioners  re- 
jected the  proof: — Held,  that  die 
delivery  of  the  bill  by  H.  to  B.  and  Co. 
must  be  taken  to  have  been  by  way  of 
pledge,  to  secure  the  amount  of  the 
advances  then  due  from  H.  to  B.  and 
Co.,  and  not  with  an  intention  to 
transfer  the  property  in  it ;  and  that 
the  amount  of  those  advances  having 
been  since  paid,  B.  and  Co.  could 
not,  under  these  circumstances,  prove 
the  bill  under  C's  commission.  Ex 
parte  Britten,  ISSS.  3  Dea.  &  Chit. 
35. 

POSSESSION. 

See  also  Reputed  Ownebship. 
In  1818,  A,  conveys  Blackacre 
to  B. ;  B.  becomes  bankrupt,  and  his 
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assignees  convey,  in  1833,  to  C. 
In  1834  A.  conveys  Blackacre  to/). 
It  ifl  competent  toD.,  in  an  ejectment 
brought  against  him  by  C,  to  show 
that  in  1818  A:  had  no  legal  estate 
in  Blackacre.  Whether  a  convey- 
ance by  assignees  of  a  bankrupt, 
where  neither  bankrupt  nor  assig- 
nees have  been  in  possession  within 
a  year,  amounts  to  embracery,  quaere? 
Doe  V.  PomeU,  1834.  3  Nev.  & 
Man.  616. 


POWER, 

Destruction  of, 

JR.  M,  made  a  settlement  of  real 
estate  to  the  use  of  himself  for  life, 
with  a  power  to  appoint  to  any  one 
or  more  of  his  sons,  in  fee  or  other- 
wise, and,  in  default  of  appointment, 
to  his  first  and  other  sons  in  tail, 
with  remainder  to  himself  in  fee. 
He  became  bankrupt,  and  subse- 
quently to  his  bankruptcy  appointed 
to  his  eldest  son  in  fee : — Held,  that 
the  appointment  could  not  enure  as 
an  appointment  to  a  base  fee,  deter- 
minable on  the  extinction  of  the  prior 
estates  tail,  because  such  a  limitation 
would  have  been  bad  in  the  settle- 
ment creating  the  power. 

Qucere,  Whether  the  power  was 
destroyed  by  the  bankruptcy;  the 
Court  considering  that  the  invalidity 
of  the  appointment  rendered  it  un- 
necessary to  determine  ihat  point. 
Badham  v.  Mee,  1832.  1  Mylne  & 
Keen,  3£. 


POWER  OF  ATTORNEY. 

Where  a  creditor  gave  a  power 
of  attorney  in  general  terms,  but 
without  any  express  power  to  consent 
to  a  supersedeas,  and  the  signature  of 
the  creditor  himself  to  such  consent 
was  easily  attainable: — Held,  that  his 
own  signature  ought  to  be  procured. 
Re  Sampeon,  1833.  3  Dea.  &  Chit. 
198. 


POWER  OF  SALE. 

Before  a  mortgagee  with  a  power 
of  sale  can  apply  for  leave  to  bid,  he 
must  waive  his  power  of  sale,  and 
come  before  the  Court  in  the  simple 
character  of  a  mortgagee.  Ex  parte 
DaviSf  re  Hagley,  1833.  3  Dea.  & 
Chit.  504;  S.C.  1  M.&A.  89. 


PRACTICE  IN  COURT. 

See  also  Petition. 

A  petition  to  confirm  a  report, 
stood  in  the  paper  before  a  petition 
excepting  to  it ;  the  counsel  for  the 
first  petition  has  a  right  to  begin  by 
stating  the  facts  of  bis  petition  before 
the  couDsel  for  the  second  petition 
proceeds  to  state  and  argue  the  ex- 
ceptions. Ex  parte  Morley,  re  Leigh, 
1833.    3  Dea.  &  Chit.  509. 

When  a  petition  stands  over  to 
have  a  vivd  voce  examination,  that 
side  begins  with  whom  the  affirma- 
tive lies.  Ex  parte  Daly,  1834.  1 
M.  &  A.  384. 
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PRE-AUDIENCE. 

A  p«Cition  to  oodinn  a  report 
•tood  io  the  paper  before  a  petiiioD 
eueptiqg  to  it,  ilie  coaniel  for  ibe 
im  petkloD  has  a  right  to  begin  bj 
•Mang  the  facts  of  his  petitioii,  before 
the  conntel  for  the  seoood  petitioo 
pw>cia>Js  to  state  aod  argue  the  ex* 
oeptfoM.  Ex  partt  Morley,  re  Ltigkf 
1833.    3  Dea.  &  Chit.  509. 

When  a  petition  stands  over  to 
have  a  vivd  voce  examination^  that 
nde  begins  with  whom  the  affirmative 
lies.  ExparU  Daly,  1834.  1  M.  & 
A.  384. 

PRELIMINARY  OBJECTIONS. 
Where  a  party  petitions  gud  cre- 
ditor^  an  objection  to  the  validity  of 
his  debt  is  not  a  prelininary  objec- 
iion,  although  he  is  bound  to  prove 
that  he  is  legally  a  creditor.  Ex  parte 
Wyait,  1834*  3  Dea.  ft  ChiU  ^^^^ 
S.  C.  I  M.  &  A.  405. 

PRINCIPAL  AND  AGENT. 
A  London  banker  having  a  branch 
bank  at  Edinbnrghi  stops  payment  on 
the  2M  of  January,  and  writes  to  his 
agent  at  Edinbuigh,  apprising  him  of 
the  fact,  and  directing  the  business  of 
die  branch  bank  to  be  discontinued. 
On  the  4th  January,  before  this  no- 
tice reaches  the  agent,  the  petitioner 
pays  into  the  Edinburgh  bank  3051. 
1&4.  in  notes  and  cash,  to  be  remitted 
to  the  house  in  London;  but  after  the 
news  reaches  Edinburgh,  and  whilst 
the  notes  were  still  in  the  agent's  pos- 
tessioo,  gives  him  notice  not  to  part 


with  them,  and  they  rendained  in  his 
hands  on  the  2(ith  Janvary,  when  a  fxA 
issoed  against  the  banker  in  London. 
The  agent  at  Bdinbnrgh  having  a 
lien  <m  the  fonds  in  his  hands,  the 
assignees  pennitied  him  to  reiafai  Ae 
305/.  15«.  in  pait  satislaetion  of  Us 
Uen: — Held,  that  the  assignees  were 
bound  to  i^rfund  this  sum  to  Mie  peli* 
tfonen.  ExparitCmnwghtmt  1833. 
3  Dea.  &  Ch.  58. 

The  same  order  made  m  in  JSc 
parte  Cunnmghamt  suprdf  p.  58,  al- 
though the  notes  delivered  to  the 
banker's  agent  were  not  identified.  Ex 
parte  Soiommu,  1833.    3  Dea.  3r  Ch. 

77. 

The  same  order  was  also  made 
in  this  case.  The  notes  in  this  case 
were  paid  in  by  the  customer  on  the 
3d  January  to  a  sub-agent  of  the 
banker  at  Glasgow,  who  remitted 
them  on  the  4th  to  the  mani^- 
ing  agent  at  Edinbuigh.  Ex  partt 
IVyUe,  1833.     3  Dea.  &  Chit.  82. 

Hie  order  made  in  Ex  parte 
Cunningham^  p.  58,  confirmed  on  ap* 
peal  to  the  Lord  Chancellor.  Ex 
parte  Bekker,  1833.  3  Dea.  &  Ch. 
87. 

Where  an  affidavit  is  reported  to 
be  scandalous,  the  agent  in  London 
who  files  the  affidavit  is  responsible 
for  the  costs,  as  between  attorney  and 
client,  notwithstanding  the  country 
attorney  may  have  drawn  the  affidavit 
himself.  Ex  parte  Wake,  1833.  3 
Dea.  &  Chit.  246. 

Before  a  motion  is  made,  that 
the  petition  of  the  bankrupt  for  a  sn- 
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perwdeat  shall  be  ditmiised,  dn  Uie 
gromid  of  his  beiog  oat  of  the  juris- 
diction of  the  Coort,  the  respondent 
shoidd  serve  the  bankrapt's  agent 
with  notice  of  the  motion^  having 
previously  obtained  an  order  that  ser- 
vice on  the  agent  shall  be  good  ser- 
viee.  Ex  parte  Drttke^  IS33.  3  Dea. 
k  cut.  284. 

A»f  in  Vnmoef  employs  B.  in 
England  to  sell  wines  by  commission, 
as  well  as  to  purchase  other  wines  on 
^•'s  account  in  Lonbn^  for  which 
purpose  he  furnishes  him  with  letters 
of  credit.  The  wines  were  generally 
Ixyaght  and  sold  in  JB.'s  name,  part 
of  the  wines  consigned  by  A,  were  in 
the  dock  warehouses,  standing  in  B.'s 
name,  and  part  formed  the  indiscri- 
minate stock  of  B.'s  cellar.  A,  closes 
the  conpection  with  B.  and  requires 
him  to  deliver  up  all  the  wines,  but 
B»  n^lects  to  comply  with  the  requi- 
sition, and  shortly  afterwards  becomes 
bankrupt  :  —  Held,  that  no  order 
conld  be  made  for  the  payment  to  A, 
of  any  monies,  the  produce  of  the 
wines,  if  mixed  with  the  other  monies 
of  B.  at  the  time  of  his  bankruptcy. 
Ex  parte  Moldaut,  1833.  3  D.  &  C. 
351. 

A,y  in  France,  employs  B.,  in 
England,  to  sell  wines  on  commis- 
sion, as  well  as  to  purchase  other 
wines  on  A'b  account  in  London,  for 
which  purpose  he  furnishes  him  with 
ietters  of  credit  The  wines  were  ge- 
nerally bought  and  sold  by  B.  in  his 
own  name,  part  of  the  wines  con- 


signed by  A,  were  in  the  dock  ware- 
houses, standing  in  B.'s  name,  and 
part  formed  one  indberiminate  stock 
in  B.'s  cellar.  A,  closes  the  connec- 
tion with  B.,  and  requires  him  to 
deliver  up  all  the  wines,  but  B.  n^- 
lects  to  eomply  with  this  requisition, 
and  shortly  afterwards  becomes 
bankrupt:— Held,  that  A.  might  sue 
the  pnrehaser  of  the  wines  in  the  name 
of  B.  or  his  assignees.  Ex  parte 
Moldaut,  1833.  3  Dea.  &  Ch.  351. 

A  bankrupt  made  a  purchase  by 
two  agreedients,  one  before,  and  one 
after  the  act  of  bankruptcy,  and  after 
the  act  of  bankruptcy,  received  part 
of  the  timber  without  paying  for  it, 
but  was  not  entitled  to  receive  the 
remainder  without  giving  security 
for  the  whole.  After  the  act  of 
bankruptcy  the  defendant  became 
security,  and  purchased  from  the 
bankrupt  the  benefit  of  the  contract, 
which  purchase  was  recited  in  the 
instrument  by  which  the  defendant 
became  security.  The  bankrupt  af- 
terwards agreed  with  the  defendant, 
that  he,  the  bankrupt,  would  pay  the 
money  due  to  the  vendor  for  the 
timber  purchased  by  the  first  agree- 
ment, and  in  part  received,  and 
should  be  entitled  to  retain  the 
timber  so  purchased.  The  bankrupt 
then  delivered  money  and  bills  to  the 
defendant,  to  be  paid  to  the  vendor 
for  the  timber  first  purchased.  The 
defendant  paid  the  cash  to  his  own 
bankers,  and  indorsed  the  bills  to 
them,    and    afterwards     paid     the 
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amount  of  the  cash  and  ef  the  bills 
to  the  vendor,  by  a  single. draft  on 
those  bankers.  After  this  the  com- 
mission issued:— Held,  that  the  de- 
fendant was  not  liable  to  repay  the 
cash  to  the  assignees,  nor  to  indem- 
nify the  bankrupt's  estate  against  the 
bills ;  for  the  defendant  was  the  mere 
agent  of  the  vendor,  and  neither  the 
cash  nor  the  proceeds  of  the  bills 
could  have  been  recovered  back 
from  him,  the  transaction  on  his 
part  being  a  bond  jidt  one,  protected 
by  6  Geo.  4.  c.  16.  s.  82.  Shmo  v. 
£a%,  1833.  4  Bam.  &  Adol.  801 ; 
5.C.  1  Nev.  &  Man.  751. 

PRINCIPAL  AND  SURETY. 

H.  S.,  who  employs  E,  and  Co. 
as  his  brokers,  and  Z.  and  Co.  as  his 
general  agents,  gives  E,  and  Co.  the 
following  undertaking: — In  conside- 
ration of  your  allowing  Z.  and  Co. 
to  draw  upon  you  to  the  extent  of 
12,000/.,  and  your  accepting  three 
drafts  accordingly,  I  hereby  gua- 
rantee to  you  that  amount,  it  being 
distinctly  understood  that  payment 
of  these  drafts  is  to  be  provided 
either  by  myself  or  Z.  and  Co.  in 
direct  discountable  bills.  £.  and  Co. 
accordingly  accept  and  pay  these 
drafts,  in  consideration  of  which  they 
receive  from  H.  S,  and  Z.  and  Co. 
various  substituted  bills.  H.  S.  and 
Z.  and  Co.  respectively  become 
bankrupts,  when  the  substituted  bills 
are  still  running,  and  which  are  not 
paid  when  they  fall  due:-— Held,  that 
Z.  and  Co.  were  entitled  to  prove 
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under  the  commission  against  ff.  5. 
the  balance  that  was  doe  to  them  in 
respect  of  their  advances  on  the  faith 
of  this  undertaking,  which  was  not 
so  much  a  guarantee  as  an  original 
undertaking  of  ZT.  ^.  as  a  principaL 
And  sanbUf  it  would  have  been 
proveable,  even  though  the  inatrii- 
ment  might  be  considered  as  a  gua- 
rantee. Ex  parte  Simptom,  re  SudtU, 
1834.  3  Dea.  &  Chit.  792 ;  S.  C. 
1  M.  &  A.  541. 

PRIORITY  OF  DEBTS. 

A  judgment  on  a  warrant  of  at- 
torney is  not  within  the  protection  of 
1  WUL  4.  c.  7.  s.  7.,  and  therefore  is 
within  the  108th  section  of  6  Geo.  4. 
c.  16.  In  assumpsit  for  money  had 
and  received  against  the  sheriff*  to 
recover  the  proceeds  of  a  sale  under 
a  fi.  fa.  issued  upon  a  judgment  not 
protected  by  1  WUL  4.  c.  7.  s.  7., 
the  plaintiff*  was  held  liable,  where 
notice  of  an  act  of  bankruptcy  was 
committed  before .  the  sale,  and  of  a 
docket  struck  thereon,  was  given  to 
him  when  the  sale  was  nearly  com- 
pleted, after  which  he  received  the 
proceeds,  and  handed  them  over  to 
the  execution  creditor.  Croi^eld  v. 
Stanley,  1832.  1  Nev.  &  Man.  668; 
S,C.  4  fiam.  &  Adol.  87. 

PRISONER,  REMANDING. 

A  prisoner  regularly  committed 
by  a  Commissioner  to  the  messenger, 
and  subsequently  irregularly  com- 
mitted by  the  Subdivision  Court,  is 
not,  on    a  discharge  under    habeas 
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corpus,  remanded  to  the  custody  of 
the  messenger.  Ex  parte  Bardwell, 
re  Fenabki,  1834.  1  Mont.  &  Ayr. 
214. 

PRIVATE  ARRANGEMENTS. 

The  Court  will  not  interfere,  on 
the  application  of  the  assignees,  to 
sanction  an  arrangement  made  by 
them  for  the  satis&ction  of  a  claim 
of  the  bankrupt's  wife ;  the  assignees 
must  use  their  own  discretion.  Ex 
parte  Jamet,  1893.  S  Dea.  &  Chit. 
290. 

Nor  will  the  Court  sanction  a 
compromise,  though  reported  bene- 
ficial by  the  Master.  Ex  parte  Wilr 
Uamif  re  WeinhoU^  1834.  1  Mont. 
&  Ayr.  689. 

PRIVILEGE  FROM  ARREST. 

A  bankrupt  is  protected  firom 
arrest,  on  an  attachment  for  con- 
tempt for  non-payment  of  money,  on 
his  return  home  from  passing  his  last 
examination.  Ex  parte  Jeye»,  1834. 
3  Dea.  &  Chit.  764. 

PROCEEDINGS. 

The  solicitor  is  bound  to  deliver 
up  the  proceedings  to  a  fresh  soli- 
citor appointed  by  the  surviving  as- 
signee, without  waiting  until  a  fresh 
assignee  is  chosen  in  the  room  of  the 
one  who  is  dead.  Ex  parte  Ackroj/d, 
1833.     3  Dea.  &  Chit.  21. 

The  Court  will  not  order  the 
Registrar  to  attend  with  the  proceed- 
ings at  the  trial  of  an  action  on  be- 
half of  a  party  who  is  a  stranger  to 


the  commission.      Ex  parte  Munk^ 
1833.    3  Dea.  &  Chit.  233. 

Under  the  6  Geo  A.  c.  16.  s.  96. 
the  Court  have  a  general  power,  upon 
petition,  to  direct  the  proceedings 
to  be  entered  of  record.  Ex  parte 
Thomoi,  1833.     3  Dea.  &  Chit.  292. 

An  application  by  the  bankrupt 
to  stay  the  advertisement  in  the  Ga- 
zette»  on  his  own  affidavit^  merely 
denying  the  existence  of  the  petition- 
ing creditor's  debt,  or  the  committal 
of  any  act  of  bankruptcy,  without  any 
allegation  of  his  solvency,  will  not  be 
entertained,  unless  the  proceedings  are 
produced  for  the  inspection  of  the 
Court.  Ex  parte  PownaU,  \^i.  3 
Dea.  &  Ch.  723)  S.  C.  I  M.  &  A. 
314. 

Solicitor  allowed  to  take  affida- 
vits off  the  file  to  attend  action  there- 
with, undertaking  to  return  them  in 
the  same  state.  Ex  parte  Whak^j 
1834.     1  Mont.  &  Ayr.  634. 

PROOF. 
Generally. 
H,f  a  money  broker,  was  in  the 
habit  of  depositing  bills  of  exchange 
with  £.  and  C  as  a  security  for  ad- 
vances, but  he  did  not  indorse  the 
bills,  nor  were  they  negociated  by  B. 
and  C,  or  ever  presented  for  pay- 
ment. Amongst  the  biUs  so  depo- 
sited was  one  for  1000/.,  accepted  by 
C,  who  became  bankrupt  on  the 
5th  March  1824,  which  was  some 
time  after  the  bill  fell  due.  H.  also 
became  bankrupt  on  the  12th  De- 
cember   1825,    when    B.  and    Co. 
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pnw«d  Ae  amoiiiit  of  balance  be 
owed  them,  excepting  this  bill  as  a 
•ecurily,  but  made  no  attempt  to 
prove  the  b31  under  C's  conmii«8ioo, 
until  January  1826,  when  the  Con- 
ninioners  rejected  the  proof:  — 
Held,  that  the  delivery  of  the  bill  by 
J7.  to  B.  and  Co.  must  be  taken  to 
have  been  by  way  of  pledge,  to  ae- 
eore  the  anxMint  of  the  advances 
then  d«a  firom  H,  to  B.  and  Ca  and 
not  with  an  intention  to  transftr  the 
pmpeity  in  it,  and  that  the  amomit 
of  the  advances  having  been  since 
paid,  B.  and  Co.  covid  not,  under 
these  dfcuinstauces,  piove  the  bfll 
under  Ca  eonmission*  Ex  parte 
BHHen,  IBSS.   8  ]>ea.  &  Chit.  95. 

A  party  is  not  estopped  from 
amending  his  deposition  of  proof,  by 
making  a  second  deposition  contra- 
dictory to  ^  first;  Hie  only  question 
v,  wnicfi  18  uie  most  worniy  of 
credit.    Am/. 

Assignees  are  not  removable 
merely  because  Commissioners  im- 
properly reject  the  prcx>ft  of  creditors 
who  would  have  been  entitled  to  vote 
in  the  choice  of  assignees,  if  they  had 
hoen  permitted  to  prove  their  debts  5 
wiless^  indMd,  dicir  proofs  are  frsU" 
dukndy  procured  to  be  rejected.  Ex 
parte  Mtbur,  1 833.  3  Dea.  &  Chit. 
285. 

When  the  omission  to  prove  a 
debt  proceeds  from  a  creditor's  own 
laches,  the  Court  will  not  order  a 
dividend  to  be  stayed  untfl  his  peti- 
tion to  prove  can  be  heard.  Ex  parte 
Brees,  1888.   8  Dea.  &  Chit«  ^88. 


One  of  two  partners  accept  bills 
tat  a  previoos  partnership  liability, 
afier  his  co-partner  has  eoramitted 
an  act  of  bankruptcy: — Held,  that 
these  bills  were^  in  the  hands  of  a 
bond  Jide  holder^  provable  against 
the  joint  estate  under  a  subsequent 
conmriasion  issued  against  both  par- 
ties. Ex  parte  iMtMoa,  1888.  8 
Dea.  8c  Chit.  876  \  S.  C.  I  Mont.  & 
Ayr,  18. 

On  a  petition  for  leave  to  prove 
and  stay  the  bankrupt's  certificate, 
the  Court  wiU,  where  the  cirenm-' 
stances  are  suspicious,  direct  a  meet- 
ing to  enable  the  creditors  to  prove, 
and  order  the  Commissioners  to  re- 
view the  certificate.  Ex  parte  Bray^ 
re  Bridgwood,  1 888.  8  Deac.  ft  Chit. 
495. 

The  bankrupt,  who  was  an  ac- 
tuary of  a  savings'  bank^  had  em- 
beazled  various  sums  of  money  to  a 
large  amount,  and  made  lUse  entries 
and  alterations  in  the  cash  book  to 
conceal  the  deficiency  in  his  accounts; 
but  what   were    the  precise    sums 
embezzled,  or  on  what  day  they  were 
taken,  the  trustees  of  the  bank  were 
unable  to  pomt  out.    Hie  Commis- 
ffloners  refused  to  allow  the  trustees 
to  prote  against  the  bankrupt's  estate 
until  they  prosecuted  the  baidmipt 
for  embezzlement ;  upon  which  they 
preferred   five    several    indictments 
against  him,  but  failed  in  convicting 
him,  dirough  their  ioabffity  to  prove 
an  embezzlement  of  any  specific  sum, 
according  to  the  requisites  of  the 
statute.    Upon  a  second  application 
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to  the  trasteee  to  prove,  the  Coni- 
missionen  refa«ed  to  admit  their 
proofs  fiir  any  auina  which  were  not 
included  in  the  indictment: — ^Held, 
that  the  troitees  having  b<md  fde 
proiecQted  the  indictments  against 
the  bankrupt,  and  used  their  best 
endeavoors  to  convict  him  of  the 
felony,  were  entitled  to  prove  for  the 
whole  amount  of  the  sum  which  the 
bankrupt  had  embezxled.  Sx  pmfie 
Jims,  1833.    3  Dea.  &  Chit.  5%5. 

J.,  a  partner  in  a  banking  house, 
transferred  bank  stock  bdooging  to 
a  customer  by  a  feiged  power  of 
attorney;  the  proceeds  were  paid  to 
the  account  of  the  partnership,  and 
afterwards  appropriated  by  F.,  who 
was  subsequently  executed  for  other 
feirgeries.  The  odier  partners  were 
ignorant  of  the  transaction,  but  with 
common  diligence  could  have  known 
it : — Held,  the  customer  could  main- 
tain an  actbn  against  the  partners 
far  money  had  and  received.  Keaimg 
T.  Mmrshf  1884.  1  Mont.  &  Ayr. 
582.     Affirmed,  id.  Sn. 

jP.,  a  partner  in  a  banking-house, 
transferred  bank  stock  bebi^ng  to  a 
customer  by  a  forged  power  of  at- 
torney; the  proceeds  were  paid  to 
die  account  of  the  partnership,  and 
afterwards  appropriated  by  P.,  who 
was  subsequently  eicecnted  for  other 
fergeries,  and  a  commission  issued 
against  the  oAer  partners,  who 
were  ignorant  of  Ae  transaction,  but 
Irith  common  diligence  couM  have 
known  of  it.  Quttre.  Whether  the 
customer  tan  prove  for -die  value  of 


the  stock  under  the  commission  f  An 
actk>n  ordered  to  try  whether  the 
partners  were  indebted  to  the  cus- 
tomer. Eg  parte  BoUand^  re  Marth, 
1834.     1  Mont.  &  Ayr.  570. 

H,  iS.,  who  employed  E*  &  Co. 
as  his  brokers,  and  Z.  3c  Co.  as  his 
general  agents,  gives  E.  &  Co.  the 
following  undertaking :— *<  In  consi- 
deration of  your  allowing  L.  &  Go. 
to  draw  upon  yon  to  the  amount  of 
12,000^.,  and  your  accepting  three 
drafts  accordingly,  I  hereby  guarantee 
to  you  that  amount,  itbeing'distinctly 
understood  that  payment  of  these 
drafts  is  to  be  provided  either  by  my« 
self  or  £.  &  Co.,  in  direct  discountable 
bills.^    E.  3r  Co.  accordingly  accept 
and  pay  these  drafts,  in  consideration 
of  which  they  receive  from   H.  S. 
and  L.   8e  Co.   various  substituted 
bills.      JJ.  S.  and  L.  9t  Co.  respec* 
tively  become  bankrupts  when  the 
substituted  bills  are  still  running,  and 
which  are  not  paid  when  they  fall 
due  : — ^Hekl,  that  L.  &  Co.  were  en- 
tided  to  prove  under  the  commis- 
sion against  H.  5.  the  balance  then 
due  to  them  in  respect  of  their  ad- 
vanoes  on  the  feith  of  this  under- 
taking, which  was  not  so  mncfa  a 
guarantee  us  an  original  undertaking 
oiH.  S.  sa  a  principal.     And  semhle, 
k  would  have  been  provable  even 
though  the  instrument  was  considered 
as  a  guarantee.    Ex  parte  Svmpscfny 
re  Sudettf  1834.      3  Dea.  &  Chit 
T92;  S.  C.  1  M.  &  A.  541. 

A  daim  on  proof  cannot  be  re- 
,  because  the  creditor  has  pro- 
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perty  belonging  to  the  estate  in  his 
possession ;  that  is  only  a  ground  to 
restrain  payment  of  the  dividends. 
Ex  parte  Dobson^  re  Thompson,  1 834. 
1  Mont.  &  Ayr.  666. 

Proof  by  joint  estate  for  frau- 
dulent abstraction,  when  admissible. 
Es  parte  Turner ^  re  Mackenzie ^USS. 
1  Mont.  &  Ayr.  54.  Affirmed,  id, 
557. 

A  petition  to  stay  the  certificate 
and  to  prove  was  presented  : — Held, 
1st.  It  need  not  state  that  the  peti- 
tioner is  a  creditor ;  {sed  quaere.) 
2dly.  It  need  not  state  when  the  debt 
was  rejected.  3dly.  It  need  not 
state  what  debt  was  rejected.  Ex 
parte  RMnsont  re  Case,  1834.  1 
M.  He  A.  705. 


Of  Contingent  DebU. 

A  bankrupt  had  on  his  marriage 
entered  into  a  bond  to  trustees  to  pay 
them  1200/.,  upon  trust  for  himself 
for  life,  if  he  should  not  become  a 
bankrupt,  with  remainder  to  his  in- 
tended wife  for  life,  with  the  usual 
limitations  to  children;  and  on  the 
faith  of  the  bond  he  was  permitted 
to  apply  to  his  own  use  his  wife's 
marriage  portion,  amounting  to  150/. : 
'—Held,  that  the  trustees  were  en- 
titled to  prove  for  the  12002.  The 
dividends  to  be  invested  in  stock, 
the  dividend  of  which  was  to  be  sub- 
ject to  the  payment  of  interest  to  the 
wife  on  the  150/.,  and  the  remainder 
to  the  bankrupt's  creditors  for  his 
life,  and  after  his  death,  upon  the 


trusts  of  the  bond.    Ex  parte  Skute^ 
1833.     3  Dea.  &  Chit.  1. 

Where  the  bankrupt  had  entered 
into  a  joint  bond  with  a  co-obligor  to 
indenmify  the  sheriff  against  any.  loss 
he  may  sustaia  from  rdinquishmg 
the  possession  of  goods  seized  under 
an  execution,  and  no  loss  was  ac- 
tually sustained  by  the  sheriff  until 
after  the  issuing  of  the  fiat : — Held, 
that  the  sheriff  could  prove  no  debt 
by  virtue  of  the  bond.  Ex  parte 
Marshall,  1834.  3  Dea.  &  ChiL 
120 ;  S.C.I  Mont.  &  Ayr.  145. 

By  the  terms  of  the  bankrupt's 
marriage  settlement  the  wife's  pro- 
perty was  setded  upon  her,  in  case 
of  the  bankrupt's  death,  or  the  parties 
being  divorced,  but  the  bankrupt  was 
entitled  to  the  interest  for  his  life, 
and  in  case  he  survived  his  wife,  he 
was  to  have  a  certain  share  of  this 
property : — Held,  that  the  wife  might, 
in  the  name  of  her  trustee,  make 
such  proof  as  the  Conmiissioners 
might  think  she  was  entitled  to.  Ex 
parte  Saunders,  1834.  3  Dea.  & 
Chit.  568. 

The  bankrupt  having  received 
550/.  with  his  wife  on  his  marriage, 
gave  a  bond  to  trustees  conditioned 
for  the  payment  of  1100/.  "on  re- 
ceiving notice  firom  the  trustees  :**'— 
Held,  that  although  no  notice  was 
given  to  the  bankrupt  before  his 
bankruptcy,  this  was  nevertheless  a 
contingent  debt  proveable  within  the 
provisions  of  the  56th  section  of  6 
Geo.  4.  c.  16.  Ex  parte  Hooper,  re 
West,  1834.    3  Dea.  &  C\aU  655« 
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R.  C.  borrowed  a  sum  of  money, 
and  gave  the  lenders  a  bond,  by 
which  he  and   four    others    bound 
themselves  jointly  and  severaUy  in 
a  penalty  for  the  regular  payment  of 
interest,  and  for  the  discharge  of  t^e 
principal  and  all  interest  which  might 
be  due  at  the  end  of  five  years,  or,  if 
sooner  called  upon,  then  at  twenty- 
one  days  after  demand.     One  of  the 
co-obligors  of  JR.  C.  became  bank- 
rupt, and   obtained  his   certificate. 
At  the  time  of  the  bankruptcy  a  for- 
feiture had  accrued  by  nonpayment 
of  interest,  but  it  was  not  insisted 
upon,  and  the  interest  was   subse- 
quently paid  up.     After  the  certifi- 
cate, R.  C.  was  called  upon  for  the 
principal,  but  did  not  pay,  and  pay- 
ment  was  enforced  from   the  four 
co-obligors,  who  had  continued  sol- 
vent.   In  an  action  by  one  of  them 
against  the  party  who  had  been  bank- 
rupt, for  contribution, — Held,  that 
they  could  not  have  proved  under 
the  commission  by  sect.  52  of  the 
Bankrupt  Act,  and    therefore    that 
the  certificate  was  no  answer  to  the 
action.     Clements  v.  Langley,  1833. 
5  Bam.  &  Adol.  S7ft. 

By  Agent, 
A  firm  abroad  drew  bills  on  one 
of  its  own  partners,  trading  on  his 
own  account  in  England,  payable  to 
an  agent  of  the  foreign  government. 
The  bills  were  not  paid ;  process  of 
insolvency  issued  against  the  foreign 
firm,  and  a  commission  against  the 
English  partner: — Held,  the  agent 


may  prove  under  the  commission, 
but  will  be  restrained  from  receiving 
dividends  unless  he  elect  not  to  prove 
under  the  insolvency  abroad.  Ex 
parte  Mattos^  re  Vanzeilerf  1834. 
1  Mont.  8c  Ayr.  345.  Affirming 
Ex  parte  Cotetworth^  1  Dea.  &  Chit. 
281 ;  5.  C.  Mont.  &  B.  92. 

Under  a  fiat  against  a  banker, 
one  person  allowed  to  prove  on  be- 
half of  a  large  number  of  holders  of 
12.  notes,  not  interfering  as  to  the 
assignee  or  the  certificate.  Ex  parte 
Gordon^  re  Maberly,  1834.  1  M.  & 
A.  282. 

By  Partner. 
B.  is  a  partner  with  A.  as  nail 
manufacturers,  and  with  C.  as  grocers. 
The  firm  of  B.  and  C.  advance  monies 
to  the  firm  of  A.  and  B.  i — Held, 
that  if  B.  and  C.  were  not  liable  for 
the  debts  of  A.  and  £.,  B.  and  C. 
could  prove  under  a  fiat  issued  against 
A,  and  B.  Ex  parte  Thompson^  re 
Ecrayd,  1834.  3  Dea.  &  Chit.  612  ; 
S.C.  1  M.  &  A.  312,  324. 

Amount  of. 

An  equitable  mortgagee  of  lease- 
hold property  must  satisfy  a  distress 
for  rent  out  of  the  proceeds  of  the 
sale,  and  can  only  prove  for  the  de- 
ficiency, although  occasioned  by  the 
payment  of  the  rent.  Ex  parte  Cochin 
1833.     3  Dea.  &  Chit.  8. 

The  bankrupt,  who  was  a  ta- 
vern keeper,  had  bought  of  the  pe- 
titioners large  quantities  of  wines, 
lying  m  the  docks,  which  were  sold 
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to  him  by  sample  for  stipulated 
prices  and  at  long  credit,  and  for 
which  the  petitioners  delivered  to 
him  the  usual  transfer  warrants. 
The  assignees  sold  the  wines  by 
auction,  at  a  considerable  loss.  In 
consequence  of  which,  the  Commis- 
sioner  made  a  reduction  in  the  peti- 
tioner's proof,  on  the  ground  that 
the  prices  charged  for  the  wines 
were  too  high.  Held,  that  be  was 
not  justified  in  making  such  reduc- 
tion. The  costs  of  the  petitioner, 
under  these  circumstances,  were  or- 
dered to  be  paid  out  of  the  estate. 
Ex  parte  Rcay,  1833.  3  Dea.  &  Chit. 
175. 

f  .  and  Co.  sold  cochineal  to  John 
fr»,  for  which  a  small  part  of  the 
price  was  paid  in  cash,  and  the  re* 
mainder  by  two  bills  at  four  months, 
but  the  cochineal  was  to  remain  in 
the  hands  of  F.  and  Co.  as  a  security 
for  the  payment  of  the  bills.  The 
bills  not  being  paid  when  due,  John 
W*  sent  JF*.  and  Co.  two  other  bills 
drawn  by  himself  on  Joikua  W.  for 
which  no  consideration  was  given  to 
Joshua  IV.,  the  acceptor.  Before 
these  bills  fell  due  both  John  IF.  and 
Joshua  W.  became  bankrupts,  and 
the  price  of  cochineal  had  fallen  so 
much  in  the  market,  that  F.  and  Co. 
afterwards  sold  it  for  not  a  third  of 
the  price  at  which  John  W,  had 
bought  it,  and  tliey  then  proved  for 
the  deficiency  under  Join  W,*h  com- 
mission:—Held,  that  they  had  also  a 
right  to  prove  the  amount  of  the  two 
bills  }j^itt  Joshua  W^'%  commissioni 


without  deducting  the  proceeds  aris- 
ing from  the  sale  of  the  cochineal. 
Ess  parte  Bonianh  1833.  3  Dea,  & 
Chit.  285. 

An  insolvent  compounds  with 
her  creditors  for  13«,  €d.  in  the 
pound,  but  promises  to  pay  one  of 
her  creditors  the  whole  of  his  debt, 
in  order  to  induce  him  to  sign  the 
composition  deed.  After  paying  him 
in  full  she  contracts  a  fresh  debt 
with  him,  and  then  beoomes  bank* 
rupt:-^Held,  that  the  payments 
made  to  the  creditors,  above  the 
composition  of  13«.  6<{,  in  the  pound, 
were  fraudulent  and  void,  and  that 
the  creditor  could  not  prove  for  the 
amount  without  first  deducting  the 
payments.  Ex  parte  Minion^  re 
Green,  1834.  3  Dea.  &  Chit.  688; 
S.  C.  1  M.  &  A.  440. 


Doubk* 

A.  and  B.  exchange  their  ac« 
ceptances  of  various  bills  drawn 
upon  them  respectively  by  C,  and 
all  three  become  bankrupt  before 
any  of  the  bills  faU  due}  the  accept- 
ances of  A.  are  negociated  by  the 
drawer  C,  and  are  proved  by  the 
holders  under  each  commission,  who 
receive  dividends  on  their  respective 
proofs:-^ Held,  that  if.'s  assignees 
might  prove  the  amount  of  £,'s  ao* 
ceptances  under  B.'s  commission, 
subject  to  a  retention  of  the  divi- 
dends until  it  was  ascertained  what 
each  estate  would  pay  on  the  whole 
of  their  liabilities,    £9  parte  Solarte, 
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1833.    3  Dea.  &  Chit  419  ;  S.C.  1 
Mont  &  Ayr.  270. 

Effect  of. 

Although  a  fiat  is  concerted  for 
the  purpose  of  defeating  an  action 
brought  by  a  creditor  against  the 
bankrupt  for  the  recovery  of  his 
debt,  yet,  where  the  creditor  proves 
his  debt  under  the  fiat^  and  lies  by 
for  ten  months  before  he  presents  a 
petition  to  annul  the  fiat,  the  Court 
will  dismiss  the  petition.  Ex  parte 
MUli,  re  Cohnan,  1834.  3  Dea.  & 
Chit.  606 ;  S.C.  1  M.  &  A.  310. 

Expunging. 

After  a  proof  by  J.,  as  the  holder 
of  a  bill  of  exchange,  B.  pays  it  for 
the  honour  of  the  drawer,  which  was 
unknown  to  the  assignees  until  after 
several  dividends  had  been  paid  by 
them  to  i^.'s  representatives.  Upon 
a.petition  by  the  assignees  to  expunge 
the  proof  and  refund  the  dividends: 
Held,  that  the  drawer  of  the  bill,  or 
J3.  who  paid  it  for  his  honour^  ought 
to  have  been  served  with  the  petition, 
notwithstanding  the  assignees  (it  did 
not  appear  how)  had  obtained  pos- 
session of  the  bill. 

Quaere.  Whether,  if  they  had 
been  served,  a  petition  in  bankruptcy 
was  the  proper  remedy  to  compel  the 
repayment  of  the  dividend  ?  Ex  parte 
GretnxDOod,  1833.  3  Dea.  &  Chit. 
398 1  iS.  C.  1  Mont.  &  Ayr.  65. 

The  Court  can  reverse  the  de- 
cision of  a  Subdivision  Court  on  a 
matter  of  fiict  as  to  expunging  a 


proof,  that  not  being  within  1  &  9 
Witt.  4.  c.  (r6.  a.  30.  Ex  pmU 
Baldwin^  re  Smiik^  1834.  1  Mont. 
&  Ayr.  615. 

On  an  unaueeessful  applieatiou  to 
the  Commissioner  to  expunge  a  debt 
under  section  60  of  6  G.  4.  c.  16.  the 
applicant  may  be  ordered  to  pay  the 
Commissioners'  and  solicitor's  fees, 
and  the  sums  paid  for  Aa  use  of  the 
room,  &c.  Ex  parte  Kirkal^,  re 
HoUf  1834.   1  Mont  &  Ayr.  642, 

PROTECTED  PAYMENTS. 
A  bankrupt  made  a  purchase  of 
timber  by  two  agreements,  one  before 
and  one  after  the  act  of  bankruptcy, 
and  after  the  act  of  bankruptcy  re- 
ceived part  of  the  timber  without  pay- 
ing for  it,  but  was  not  entitled  to 
receive  the  remainder  without  giving 
security  for  the  whole.  After  the  act 
of  bankruptcy,  the  defendant  became 
security,  and  purchased  from  the 
bankrupt  the  benefit  of  the  contract, 
which  purchase  was  recited  in  the 
instrument  by  which  the  defendant 
became  security.  The  bankrupt  af- 
terwards agreed  with  the  defendant, 
that  he  the  bankrupt  would  pay  the 
money  due  to  the  vendor  for  the  tim- 
ber purchased  by  the  first  agreement, 
and  in  part  received,  and  should  be 
entitled  to  retain  the  timber  so  pur- 
chased. The  bankrupt  then  delivered 
money  and  bills  to  the  defendant  to 
be  paid  to  the  vendor  for  the  timber 
first  purchased.  The  defendant  paid 
the  cash  to  his  own  bankers,  and  in- 
dorsed the  bills  to  them;  and  afteiv 
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words  pud  the  ambiint  of  the  cash 
and  of  the  bills  to  the  vendor,  by  a 
single  draft  on  those  bankers.  AfUr 
this  the  commission  issued: — Heldj 
that  the  defendant  was  not  liable  to 
repay  the  cash  to  the  assignees,  nor 
to  indemnify  the  bankrupt's  estate 
against  the  bills;  lor  the  defendant 
was  the  mere  agent  of  the  vendor, 
and  neither  cash  nor  the  proceeds  of 
the  bills  could  hare  been  recovered 
back  from  him,  the  transaction  on  bis 
part  being  a  bond  fide  one,  protected 
by  6  Geo.  4.  c.  16.  s.  82.  Shaa  v. 
Batley,  1833.  4  Bam.  &  Adol.  801 ; 
S.C.\  Nev.  &Man.  751. 

A.»  having  committed  a  secret 
act  of  bankruptcy,  assigned  chattels 
to  the  defendant  as  a 'security  for 
money  lent  him  by  the  defendant,  in 
trust  to  permit  it.  to  use  them  till 
March  1833,  and  then  to  sell  them 
in  discharge  of  the  debt,  if  unpaid. 
In  October  1832,  within  two  months 
of  this  assignment,  a  commission  of 
bankrupt  was  issued  against  A.: — 
Held,  that  the  assignment  was  not 
protected  by  6  Geo.  4.  c.  16.  s.  82. 
Ctmnan  v.  Denew,  1833.  10  Bing. 
292 ;  S.C.3  Moo.  &  Sc.  761. 

Judgment  on  a  warrant  of  attor- 
ney is  not  within  the  protection  of 
1  WUl,  4.  c.  7.  s.  7.,  and  therefore 
is  within  the  1 08th  section  of  6  Geo. 
4.  c.  16.  In  assumpsit  for  money 
had  and  received  against  the  sheriff, 
to  recover  the  proceeds  of  a  sale  under 
a  fi.  fa,  issued  upon  a  judgment  not 
protected  by  1  fVill.  4.  c.  7.  s.  7«>  the 
plaintiff  was  held  liable,  where  notice 


of  an  act  of  bankruptcy  committed 
before  the  sale,  and  of  a  docket  struck 
thereon,  was  given  to  him  when  the 
sale  was  nearly  completed,  after 
which  he  received  the  proceeds,  and 
handed  them  over  to  the  execution 
creditor.  Croufieldv.  Stanley,  1832. 
1  Nev.  &  Man.  668;  S.  C.  4Bam.  & 
Ad.  87. 

PURCHASER. 
See  alio  Contract — VsNoom  and 

PUBCBASBB. 

A  stranger  to  the  commission 
obtained  an  assignment  of  the  credi- 
tors' proofs,  and  tberewiUi  bought  part 
of  the  bankrupt's  efiecU  6am  the 
assignees.  Held,,  the  Cpmt  had  no 
jurisdietkm.  to  set  aside  the  purchase. 
[^Cross,  J.  dissent.]  Es  parte  Holder^ 
1 834.    1  Mont.  &  Ayr.'  5 1 8. 

REAL  ESTATE. 
By  the  laws  of  Antigua,  alaves 
were  declared  to  be  inheritance,  and 
affixed  to  the  freehold,  and  by  59 
Geo.  8.  c.  120.  s.  9.  no  deed  or  in- 
strument conveying  any  interest  in 
slaves  was  valid,  unless  the  registered 
names  and  descriptions  of  the  slaves 
were  set  forth  in  the  instrument,  or 
in  some  schedule  thereof.  The  bank- 
rupt deposited  with  B.  and  Co.,  as 
security  for  a  loan  of  money,  a  deed 
of  conveyance  to  the  bankrupts  of  a 
phmtation  and  slaves  in  Antigua, 
with  a  written  memorandum  accom- 
panying the  deposit.  The  deed  con- 
tained a  schedule  of  the  registered 
names  arid  descriptions  of  the  slaves, 


Record. 


INDEX. 


Re-hearing, 


948 


bat  they  were  wholly  omitted  in  the 
memorandum  of  the  deposit : — Held, 
1st,  that  this  was  nevertheless  a  good 
eqnitahle  mortgage  of  the  slaves 
mentioned  in  the  deed.  2nd,  That 
the  slaves  being  real  property  in  the 
island  of  Antigua,  could  not  be  con- 
sidered as  within  the  order  and  dis- 
position of  the  bankrupts  at  the  time 
of  their  bankruptcy.  Ex  parte 
Rucker,  18S4.  3  Dea.  &  Chit.  704  ; 
S.  C.  1  Mont  &  Ayr.  481. 

• 

RECORD. 

Entry  of  Proceedings,  a»  of. 

Under  the  6  Qeo.  4.  c.  16.  a.  96. 
the  Court  haTe  a  gsDend  power»  upoB 
petition,  to  direct  the  pmeoidiDg*  to 
be  entered  of  record.  Ex  parte 
Tkomat,  1833.    3  Dea.  &  Chit.  292* 

REFERENCE  TO  COMMIS- 
SIONER. 
Where  a  creditor  has  a  clear 
legal  right  of  set-off  in  an  action 
brought  against  him  by  the  assignees, 
the  Court  will  order  the  action  to  be 
stayed,  and  refer  it  to  the  Commis- 
sioners to  take  the  accoant  and  state 
the  balance.  E9  parte  Glegg,  re 
Douglas,  1833.  S  Dea.  &  Ch»  505 ; 
IS.  C.  1  M.  &  A.  91. 

REFUNDING. 
An  insolvent  conpounda  widb 
her  creditors  fat  13a.  6dL  in  the 
pound,  but  promisea  to  pay  one  of 
her  creditors  the  whole  ofhiadebCa 
in  order  to  induce  him  to  sign  the 
eompositicm  deed.  After  paying  him 
in  full,  she  cootraeu  a  freab  debt 

vox..  Ill, 


with  him  and  then  becomes 
rupt:  —  Held,  that  the  paymenta 
made  to  the  creditor,  above  the  com- 
position of  ISs.  6<2.  in  the  poond» 
were  fraudulent  and  void,  and  that 
the  creditor  could  not  prove  for  the 
amount  of  his  fresh  debt  contracted 
with  the  bankrupt*  without  first  de^ 
ducting  the  payments.  Ex  parte  Min* 
ton^  re  Green^  1834.  3  Dea.  &  Chit 
688  ;  S.  C.  1  M.  &  A.  440. 

REGISTRAR. 

A  petition  to  except  to  a  report 
18  heard  before  a  petition  to  confirm 
it,  notwithstanding  the  latter  petition 
stands  first  in  the  paper.  The  pe- 
tition mual  specify  the  exceptions. 
Hie  master  should  not  draw  con- 
duaions  of  law,  but  leave  the  legal 
result  to  the  Court.  Ex  parte  Cox, 
1833.  3  Dea.  &  Chit.  11 ;  £j  parte 
Smithy  Ibid. 

The  Court  will  not  order  the 
registrar  to  attend  with  the  proceed- 
ings at  the  trial  of  an  action,  on  be>» 
half  of  a  party  who  is  a  stranger  to 
the  commission.  Ex  parte  Munk, 
1833.  3  Dea.  &  Chit  233. 

A  party  objecting  to  the  mas- 
ter's report  should  either  present  a 
petition  to  except  to  it,  or  give  notice 
to  the  other  side  as  to  the  nature  of 
the  objection.  Ex  parte  Mallard^ 
1833.    3  Dea.  &  Chit  243. 

RE-HEARING. 
See  also  Re-hearing  Petitiok. 
Art  application  for  a  re-hearing 
must  be  by  petition  and  not  by  mo« 
3a 
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tion.  Es  parte  Cimnuigkamf  1838. 
S  Dea.  &  Chk.  70. 

On  a  petition  for  a  re-hearing, 
the  party  who  presents  such  petition 
opens  the  case.  Ex  parte  Cunmnghami 
1838.  8  Dea.  &  Chit.  78.  The  for- 
mer  order  in  this  case  confirmed. 
See  oHte,  p.  70. 

The  re-hearing  of  a  former  pe- 
tition may  be  brought  on,  on  a 
petition  for  re-hearing  it,  without 
obtaining  a  previous  order  for  the 
re-hearing«  Ex  parte  Thompson,  re 
Ecroyd,  1884.  8  Dea.  &  Chit.  612 ; 
S.  C.  1  M.  &  A.  312—824. 

RENT. 

See  Distress  for  Rent— Landlord 

AND  Tenant. 

REPORT. 

Exceptions  to. 
See  also  Registrar. 
A  party  objecting  to  the  mas- 
ter's report,  should  either  present  a 
petition  to  except  to  it^  or  give 
notice  to  the  other  side  of  the  na- 
ture of  the  objection.  Ex  parte 
Mallard,  1883.  3  Dea.  &  Chit.  243. 

REPUTED  OWNERSHIP. 
A  dehenture  for  a  tontine  an- 
nuity was  deposited  by  an  intestate 
with  his  bank^s,  one  of  whom  re- 
ceived the  dividends,  and  placed 
them  to  the  credit  of  the  intestate's 
account;  the  intestate  died  in  1801, 
and  a  commission  issued  against  the 
bankers  in  1810,  notwithstanding 
which,  tlie  same  partner  continued  to 
receive  the  dividends  and  paid  them  to 
the  intestate's  widow,  up  to  the  period 


of  his  own  death,  which  happmed  in 
1822;  some  time  after  which,  the 
assignees  of  the  bankers  claimed  a 
lien  on  the  debenture,  for  a  debt  due 
from  the  intestate  to  the  banking- 
house.  Held,  that  after  so  long  an 
abandonment  of  any  claim  of  lien, 
the  assignees  could  not  now  support 
such  claim;  and  that  the  debenture 
also  could  not  be  considered  as  hav- 
ing been  left  in  the  order  and  dis- 
position of  the  bankers,  having  been 
deposited  in  the  nature  of  a  trust. 
Ex  parte  Douglas,  1833.  3  Dea.  & 
Chit.  310. 

^.  is  in  the  habit  of  sending 
skins  to  P.'s  tan-yard  to  be  dressed, 
with  an  account,  as  of  a  sale  of  each 
parcel  of  skins  to  j9.,  and  B.  renders 
an  account  of  the  dressed  leather,  as 
sold  by  him  to  A,  This  mode  of 
dealing  was  only  practised  by  B,  with 
A,9  nor  was  he  in  the  habit  of  dressiog 
skins  for  any  other  person.  Held, 
that  a  quantity  of  these  skins,  which 
were  mixed  with  B.'s  general  stock 
at  the  time  of  his  bankruptcy,  passed 
to  his  assignees,  on  the  principle  of 
reputed  ownership.  Ex  parte  Batten, 
1833.     3  Dea.  &  Chit.  328. 

A,  in  France  employs  B.  in  Eng- 
land to  sell  wines  on  commission,  as 
well  as  to  purchase  other  wines  on  his 
account  in  London,  for  whidi  pnrpose 
he  furnishes  him  with  letters  of  credit. 
The  wines  were  generally  bought  and 
sold  by  B.  in  his  own  name«  Part  of 
the  wines  consigned  by  A.  were  in 
the  dock  warehouses,  standing  in  B,*9 
name,  and  part  formed  one  indiscri- 
minate stock  in  B.*s  cellar.    A.  doses 
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the  connection  with  B.,  and  requires 
him  to  deliver  up  all  the  wines^  hut 
B.  neglects  to  comply  with  this  requi- 
sition, and  shortly  afterwards  hecomes 
bankrupt :  — Held,  that  the  Court  had 
jurisdiction  to  order  the  assignees  ^ot 


deeds  of  a  freehold  cotton  mill  be- 
longing to  ^.,  as  a  security  for  ad- 
vances made  by  the  bankers  for  the 
use  of  the  firm  of  A.  and  B.^  and  in 
the  memorandum  of  deposit  it  was 
stated  that  the  buildings  were  in- 


B.  to  deliver  up  these  wines  to  J.  \  sured  for  2000/.,  and  **  the  machi- 
Ex  parte  Moldaut,  1833.    3  Dea.  8c  [  nery,  See,  for  2000/.  more  ;**  a  steam 


Chit.  351. 

By  the  laws  of  Antigua,  slaves 
were  declared  to  be  inheritance,  and 
affixed  to  the  freehold ;  and  by  59 
Geo.  3.  c.  120.  s.  9.  no  deed  or  in- 
strument conveying  any  interest  in 
slaves  was  valid,  unless  the  registered 
names  and  descriptions  of  the  slaves 
were  set  forth  in  the  instrument,  or 
in  some  schedule  thereof.  The  bank- 
rupts deposited  with  B,  and  Co.,  as 
security  for  a  loan  of  money,  a  deed 
of  conveyance  to  the  bankrupts  of  a 
plantation  and  slaves  in  Antigua,  with 
a  written  memorandum  accompanying 
the  deposit.  The  deed  contained  a 
schedule  of  the  registered  names  and 
descriptions  of  the  slaves,  but  they 
were  wholly  omitted  in  the  memo- 
randum of  the  deposit: — Held,  1st, 
that  this  was  nevertheless  a  good 
equitable  mortgage  of  the  slaves 
mentioned  in  the  deed.     2nd,  That 


engine  and  other  machinery  having 
been,  previous  to  the  deposit,  erected 
by  A,  and  B.  for  the  purposes  of 
their  trade.  A.  and  B.  continued  in 
possession  of  the  premises,  with  all 
the  machinery,  up  to  the  period  of 
their  bankruptcy: — Held,  first,  that 
the  bankers  had  a  lien  on  the  steam- 
engine  and  machinery,  as  well  as  on' 
the  building.  Secondly,  that  the 
steam-engine  and  machinery,  though 
removeable  by  a  tenant,  as  fixtures 
erected  by  him  for  the  purposes  of 
trade,  yet  being  firmly  attached  to 
the  walls  and  floors  of  the  buildings, 
and  being  such  fixtures  as  are  fre- 
quently put  up  by  the  owners  of 
cotton  mills,  and  let  with  the  mills  to 
a  tenant,  were  not  to  be  considered 
as  in  the  reputed  ownership  of  the 
bankrupts,  within  the  meaning  of  the 
6  Geo,  4.  c.  16.  s.  72.  Ex  parte 
Loyd,  re  Ogden,  1834.       3  Dea.  & 


the  slaves  being  real  property  in  the  Chit.  765 ;    5.  C    1  Mont.  8c  Ayr. 

island  of  Antigua,  could  not  be  con-  494. 

sidered  as  within  the  order  and  dis-  Where  shares  of  an  insurance 

position  of  the  bankrupts  at  the  time  company  are   held   in  the  name  of 

of  their  bankruptcy .  Ex  parte  Rucker,  the  bankrupt  as  trustee,  they  are  not 

1834.     3  Dea.  8c  Chit.  704;  5.  C.  in  his  reputed  ownership.     What  is 


1  Mont.  8c  Ayr.  481. 


notice  to  the  office  ?     Ex  parte  Wat' 


A. 9  who  was  partner  with  B,,  1  kins,  re  Kidder,  1834.     1  Mont.  & 
deposited    with    their    bankers    the  !  Ayr.  689. 

3  r2 
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Where  the  lessee  for  years  of  a 
house,  being  also  possessed  of  the 
fixtures  therein  by  separate  pur- 
chase, mortgaged  his  term  with  the 
fixtures,  and  afterwards  became 
bankrupt : — Held,  that  his  assignee, 
who  removed  and  converted  them, 
was  liable  in  trover  by  the  mort- 
gagee to  pay  the  value  of  them  while 
fixed  on  the  demised  premises.  Boy^ 
deU  V.  M'M'vchMU  1834.  3  Tyrw. 
974 ;  S.  C.  I  Cromp.,  Mees.,  & 
Rose  177. 

In  1797  premises  in  Lancashire 
described  as  *'  land,,  a  dweUing- 
house,  machine-house,  and  other 
buildings  and  erections,**  were  con- 
veyed in  fee  to  one  of  several  part- 
ners. The  conveyance  stated  them 
to  be  then  in  the  possession  of  that 
partner  and  another  of  his  then  part- 
ners. Machinery  and  utensils  were 
afterwards  placed  thereon  by  the 
firm  for  the  purpose  of  carrying  on 
the  business  of  calico  printers.  The 
machinery  and  utensils  were  firmly 
fixed  to  the  fireehold,  yet  in  such  a 
manner  that  they  might  be  easily 
removed  without  material  injury  to 
themselves  or  the  buOdings.  In 
that  part  of  the  country  similar  ar- 
ticles so  fixed  are  commonly  bought, 
sold,  and  removed,  without  treating 
them  as  fixtures.  In  taking  stock 
yearly  between  1804  and  1825,  the 
buildings  and  land  were  valued  and 
classed  separately  from  the  ma- 
chinery and  fixtures,  but  the  whole 
was  always  dealt  with  and  consi- 
dered as  partnership  property.     In 


1828,  two  of  the  partners  (then  seised, 
in  fee  of  the  freehold  land  and  build- 
ings under  a  conveyance,  not  men- 
tioning machinery  or  fixtures)  mort- 
gaged them  for  a  term,  *'  and  also 
the  steam-engine,  mill  geering,  heavy 
geer,  millwright  work,  fixed  ma- 
chinery, and  other  matters  and  things 
standing  and  being  in  or  upon  the 
thereby  demised  buildings,  works, 
and  premises,  which  in  any  manner 
constitute  fixtures  and  appendages 
to  the  fireehold  of  the  same  or  any 
part  thereof.'*  They  remained  in 
possession  and  carried  on  the  works 
until  1829,  when  they  compounded 
with  their  creditors,  and  afterwards 
until  they  became  bankrupts.  In 
April  18S1,  their  assignees  sold  and 
removed  the  machinery  and  utensils, 
except  two  steam-engines,  with  the 
first  motion  and  main  shafb  attached 
to  them,  and  two  water-wheels,  which 
supplied  power  to  the  rest : — Held, 
first,  that  the  machinery  and  utensils 
so  removed  having  been  affixed  to 
the  inheritance  for  the  purpose  of 
trade  only,  in  a  place  where  as  such 
they  would  commonly  have  been 
removed,  and  being  in  &ct  remov- 
able without  injury  to  the  freehold, 
were  not  to  be  taken  as  part  of  the 
inheritance,  but  as  personal  estate 
only,  which  passed  to  the  assignees 
of  the  *  bankrupts.  Secondly,  that 
the  mortgage  deed  was  only  in- 
tended to  pass  that  part  of  the  ma- 
chinery which,  firom  the  circum- 
stances of  its  erection,  necessarily  be- 
came part  of  the  fireehold.     Trappet 
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V.  Harter,  1833.  8  Tyrw.  603 ;  S.  C. 
2  Cronip.  8c  Mees.  153. 

The  Bankrupt  Act,  6  Geo.  4.  c. 
16.  8.  72.  vests  in  the  assignees  such 
goods  whereof  the  bankrupt  was  re- 
puted owner  at  the  time  when  he 
became  bankrupt,  by  the  consent 
and  permission  of  the  true  owner. 
But  where  the  true  owner  had  per- 
mitted his  goods  to  remain  in  the 
order  and  disposition  of  A.^  until  the 
day  before  be  became  bankrupt,  and 
then  demanded  the  possession  of 
them,  which  A.  refused  to  deliver : — 
Held,  that  they  did  not  pass  to  A,'s 
assignees.      Smth  v.  Topping,  1833. 

5  Barn.  &  Adol.  674 ;    5.  C.  2  Nev. 

6  Man.  421. 

A  steam-engine  erected  for  the 
purpose  of  working  a  colliery  to  be 
used  by  the  lessee  of  such  colliery 
during  his  term,  but  to  be  held  as 
the  property  of  the  landlord,  subject 
to  such  use,  will  not  pass  to  the  as- 
signees of  the  tenant  on  his  bank- 
ruptcy, for  it  does  not  come  within 
the  description  of  **  goods  and  chat- 
tels" in  6  Geo,  4.  c.  16.  s.  72.,  nor 
had  the  bankrupt  the  actual  or  ap- 
parent ownership.  Coombs  v.  Beau- 
mont, 1833.     5  Barn.  &  Adol.  72. 

5.  having  advanced  money  to 
M.  received  from  him,  by  way  of  se- 
curity, an  assignment  of  his  equita- 
ble life  interest  in  certain  stock 
standing  in  the  names  of  three  trus- 
tees under  a  marriage  settlement,  and 
in  a  mortgage  vested  in  the  same 
trustees.  The  solvency  of  M.  be- 
coming doubted,  one  of  the  trustees 


and  a  relation  of  5.  spoke  to  him  on 
the  subject,  when  S.  in  the  course  of 
the  conversation,  and  without  any 
view  of  giving  validity  to  the  security 
he  held,  told  him  that  he  held  the 
above-mentioned  assignment  as  a 
security  for  his  advances.  M.  having 
afterwards  become  bankrupt : — Held, 
that  this  statement,  though  made  to  a 
person  who  was  not  acting  trustee, 
sufficed  to  prevent  the  stock  and 
mortgage  from  being  in  the  order 
and  disposition  of  M.  at  the  time  of 
his  bankruptcy,  and  consequendy 
from  passing  to  his  assignees.  Smith 
V.  SmUh,  1833.  4  Tyrw.  5ft ;  S.  C. 
2  Cromp.  &  Mees.  231. 

Under  the  assignment  of  a  simple 
contract  debt,  the  assignor  must  be 
considered  as  having  the  order  and 
disposition  of  the  debt,  with  the  con- 
sent of  the  true  owner,  until  the 
debtor  has  notice  of  the  assignment. 
Such  debt  will,  therefore,  pass  to  the 
assignees  under  a  bankruptcy,  by 
virtue  of  6  Geo.  4.  c.  16.  s.  72.,  and 
to  the  assignees  under  the  insolvent 
debtors*  act,  7  Geo.  4.  c.  57.  s.  31* 
Buck  V.  Lee,  1834.     3  N.  &  M.  580. 

RESERVED  BIDDING. 

Under  what  circumstances  a  re- 
served bidding  refused  to  assignees, 
on  the  sale  of  property  under  an  equit- 
able mortgage.  Ex  parte  Bernard, 
1833.  3  Dea.  &  Chit.  291 ;  S.  C. 
1  M.  &  A.  81. 

A  reserved  bidding  allowed  to 
assignees,  on  the  sale  of  an  estate 
which  had  been  mortgaged  by  the 
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bankrupt.    ExparUEUit^  1S33.     8 
Dea.  &  Chit.  1297. 

RESERVING  DIVIDENDS. 
Where  a  sum  has  been  ordered 
to  be  paid  into  Court  by  the  bank- 
rupt in  a  suit  in  Chancery  still  pend- 
ing against  him,  a  claim  was  ordered 
to  be  entered  on  the  proceedings  for 
the  amount,  and  the  assignees  were 
directed  to  recover  dividends  on 
that  sum  to  be  paid  to  the  Ac- 
countant-General  to  the  credit  of  the 
suit  in  Chancery.  Ex  parte  Farden, 
re  Peters,  1838.  8  Dea.  &  Chit. 
479  i  S.C.I  Mont.  &  Ayr.  219. 

RETAINER. 
A.  and  B.  sue  out  a  commission 
as  solicitors  to  the  petitioning  creditor, 
and  the  assignees  afterwards  appoint 
C.  to  act  as  solicitor,  but  it  is  agreed 
between  him  and  A.  and  £.,  with 
the  privity  of  the  assignees,  that  all 
three  shall  jointly  act  as  solicitors, 
and  share  the  profits,  and  the  as- 
signees afterwards  recognize  the  act- 
ing of  A,  and  B.  as  such  joint 
solicitors.  Held,  1st,  That  this 
amounted  to  a  retainer  by  the  as- 
signees of  A.  and  B,  as  joint  so- 
licitors with  C.  2dly,  That  the  Court 
of  Review  has  jurisdiction  on  the 
petition  of  A*  and  B,  (C.  having 
been  served  with  it,)  to  enforce  the 
payment,  by  the  assignees,  of  the 
solicitors'  bills  of  costs.  8dly,  That 
the  assignees  were  not  liable  for  the 
payment  of  such  costs,  whether  they 
had  funds  in  their  hands  or  not    Ex 


parte  Hammond,  re  Woodmgt  1834. 
3  Dea.  &  Chit.  636 ;  S.  C.  1  M.  & 
A.  828. 

RE-TAXATION. 

See  also  Taxation. 
Where  nearly  six  years  had 
elapsed  since  the  solicitor's  bill  of 
costs  had  been  taxed  by  the  Com- 
missioners, and  the  assignee  was  a 
party  to  that  taxation,  and  to  the 
subsequent  payments  in  discharge  of 
the  bills,  the  Court  refused,  on  his 
application,  t6  refer  them  for  re-taxa- 
tion. Ex  parte  Hutchinson^  re  Free- 
man, 1834.     3  Dea.  &  Chit.  829. 

SALE. 

An  equitable  mortgagee  of  lease- 
hold property  must  satisfy  a  distress 
for  rent  out  of  the  proceeds  of  the 
sale,  and  can  only  prove  for  the  de- 
ficiency, although  occasioned  by  the 
payment  of  the  rent.  Ex  parte  Cocks, 
1833.     3  Dea.  &  Chit  8. 

The  Court  will  not  depart  firom 
the  general  rule,  that  the  solicitor  to 
the  commission  shall  not  be  allowed 
to  purchase  any  part  of  the  bankrupt's 
property.  Ex  parte  Farley,  1833.  8 
Deac.  &  Chit  110. 

Under  what  circumstances  a  re- 
served bidding  refused  to  assignees 
on  the  sale  of  property  under  an 
equitable  mortgage.  Ex  parte  Ber^ 
nard,  1833.  3  Dea.  &  Chit  291  ; 
S.C.  1  Mont  &  Ayr.  81. 

A  reserved  bidding  allowed  to 
assignees,  on  the  sale  of  an  estate 
which  had  been  mortgaged  by  the 
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bankrupt.    Ex  parte  EUU,  1833.    3 
Deac.  &  Chit.  297. 

A  mortgagee  of  a  term  made  an 
equitable  mortgage,  and  subsequently 
purchased  the  equity  of  redemption. 
Held^  that  the  equitable  mortgagee 
was  entitled  to  a  sale  of  the  equity 
of  redemption,  if  it  be  rejected  by 
the  assignees.  Ex  parte  TuffntU^ 
re  WatU,  1834.  1  Mont.  &  Ayr. 
620. 

The  Court  will  not  interfere  to 
direct  assignees  how  to  sell  the  estate. 
Ex  parte  Belcher^  re  Maberiey^  1834. 
1  Mont.  &  Ayr.  478. 

A  coal  mine  was  worked  by  se- 
veral  persons  under  a  lease,  the  ar- 
ticles of  partnership  giving  each  a 
power  of  pre-emption  in  case  any 
partner  wished  to  dispose  of  his 
share.  A  partner  deposited  an  at- 
tested copy  of  the  lease,  in  order  to 
give  an  equitable  mortgage  on  his 
share  to  a  stranger.  Held,  the  Court 
could  not  make  the  usual  order  for 
sale,  &c.,  as  the  partnership  accounts 
must  first  be  taken,  which  this  Court 
has  no  jurisdiction  to  do,  and  the 
case  was  not  otherwise  free  from 
doubt.  {^CrosSf  J.,  dissent.]  Ex  parte 
Broadbent,  re  Barron,  1834.  .1  Mont. 
&  Ayr.  635. 

In  1818,^.  conveys  Blackacre  to 
B.  B,  becomes  bankrupt,  and  his 
assignee  conveys,  in  1818,  to  C.  In 
1824,  A.  conveys  Blackacre  to  D.  It 
is  competent  to  i).,  in  an  ejectment 
brought  against  him  by  C,  to  show 
that  in  1818,  J.  had  no  legal  estate 
in  Blackacre.  Whether  a  convey- 
ance by  assignees  of  a  bankrupt, 


where  neither  assignees  nor  bankrupt 
have  been  in  possession  within  a  year, 
amounts  to  embracery — Quttre,    Doe 
V.  Powell,  1834.  3  Nev.  &  Man.  616. 
A  quantity  of  hops  was  pur- 
chased from  the  defendants  in  April 
1831,  the  invoice  of  which  contained 
the  words  **  on  rent."    The  hops  re- 
mained in  the  sellers'  warehouse,  and 
a  bill  accepted  by  the  buyer  was  af- 
terwards given  them  at  their  request, 
which  they  indorsed  on  getting  it 
discounted.     During  the  running  of 
that  bill,  part  of  the  bops  was  de- 
livered, in  pursuance  of  the  buyer's 
order,  to  his  aub-purdiaser,  who  paid 
the  warehouse  rent  charged  by  the 
sellers.    Afterwards,  and  before  the 
bill  became  due,  the  original  buyer 
became  bankrupt,  and  it  was  dis- 
honoured at  maturity.     Held,  tha* 
though  the  sellers  might  not  havf 
a  right,  while  the  bill  remained  out- 
standing, to  part  with  the  hops  re- 
maining in  their  possession,  the  as- 
signee of  the  original  buyer  could  not 
maintain  trover  for  them,    without 
actual  payment  of  the  price  agreed, 
as  well  as  of  the  warehouse  rent,  he 
having  only  the  right  of  property, 
without  that  of  possession.     Mike  v. 
Gorton,  1834.     4  Tyrw.  295. 

The  Court  will  not  exempt  ^ 
mortgagee  who  bids  firom  paying  a 
deposit.  Ex  parte  Tatham,  re  Skep^ 
pard,  1833.  1  Mont.  &  Ayr.  335. 

The  Court  will  not  order  a  sale 
by  private  contract,  the  Commission- 
ers having  power  so  to  do.  Ex  parte 
Ladbroke,  re  Baker ^  1834.  1  Mont. 
&  Ayr.  384. 
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kry  pro  rote,  witfaoat  any  ezpren 
agreement  to  tbat  eflect. 

The  contracts  of  a  trader  with 
his  clerks  and  servants  are  not  dis- 
solved by  the  issuing  a  commission 
of  bankruptcy  against  him ;  there- 
fi>re  the  clerk  of  a  trader  against 
whom  a  commission  of  bankruptcy 
issues,  during  a  current  year  of  the 
hiring  of  snch  clerk,  may,  after  the 
bankrupt  has  obtained  his  certificate, 
recover  his  salary  for  the  whole 
year.  So,  also,  he  may  recover  pro 
rata  where  the  contract  has  been 
dissolved  by  mutual  consent  within 
the  year,  but  after  the  issuing  of  the 
commission.  The  departure  of  the 
clerks  upon  the  ceasing  of  the  trade, 
is  evidence  of  a  dissolution  of  such 
contract.  Thamaa  v.  fViUiamti  1894. 
3  Nev.  &  Man.  646. 

SERVICE.     .    r 

•     Smaim  Psrmoir,  Sarme  of, 

Befere  'a  znotton  Is  ttrade  that 
die  petition  of  the  bankrupt  for  a 
supersedeas  shall  be  dismissed,  on 
the  ground  of  his  being  out  of  the 
jurisdiction  of  the  Court,  the  respond- 
ent should  serve  the  bankrupt's  agent 
with  notice  of  the  motion,  having 
previously  obtained  an  order  that 
service  on  the  agent  shall  be  good 
service.  Ex  parte  Drake,  1838.  8 
Dea.  8c  Chit.  284. 

SET-OFF. 
On  the  IM  of  January  1881S,  the 
defendants,  bankers,  received  from 
B.  C.  a  bill  of  exchange  for  760/., 


drawn  by  M.  on  his  partners,  in<* 
dorsed  by  him  to  JB.  C,  and  by  fi. 
C.  to  defendants.    On  the  6th  the 
bill  became  due,  and  M,  having  failed 
the  same  day,  the  bfll  was  disbo* 
noured.    On  the  7th  the  defendants, 
who  then  had  in  their  hands  soiBcieDt 
assets  of  1^.  C.  to  cover  the  bill,  re* 
turned  it  to  B,  C,  with  a  receipt  for 
the  amount  indorsed  on  it,  and  having 
on  the  2nd  entered  the  biU  to  the 
credit  of  B.  C,  now  entered  it  as  a 
debit.    The  defendanU  were  also  the 
acceptors  of  a  bill  for  KKM)/.,  drawn 
by  B.  C,  indorsed  to  M.,  and  due  on 
the  IfUh  of  January.     On  the  9th 
B.  C.  sent  back  the  760/.  bitt  to  the 
defendants,  with  instructions  to  carry 
into  effect  the  views  expressed  by  B*C. 
in  a  letter  addressed  to  defendants  on 
the'6th  in  anticipation  of  ilf.'s  feilnre. 
The  letter  was  as  follows  >-'*  W« 
Uitak  iim  yidtt'troaid  be  emMed  to 
main  dM  lOOOI.  as  aset-off  Ibr  the 
JBOLf  at  att  evebis  we  will  trust  to 
yo«r  doing  the  best  fer  ns  in  this 
matter."  In  an  action  brought  against 
the  defendants  by  the  assignees  of 
M.,  on  the  1000/.  bill,  the  jury  having 
found  that  the  transaction  between 
the  defendants  and  B.  C.  on  the  760/. 
bill  was  closed  on  the  7th: — Held, 
that  they  could  not  set  off  that  bill 
against  the  1000/.  bill.     Belcher  v. 
Lloyd,  1838.    10  Bing.  310;  S.  C. 
8  Moo.  &  Sc.  822. 

/.  apprenticed  his  son  to  the 
bankrupt  two  years  before  his  bank- 
ruptcy, and  agreed  to  pay  a  premium 
of  200/.    /.  was  in  partnership  with 
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T^  and  the  bankrupt  owed  tkem  a 
jaint  debt  exceeding  the  amount  of 
the  apprentice  fee  due  from  /.  to  the 
bankrupt ;  /•  cannot  set  off  the  ap- 
prentice fte  against  the  joint  debt 
due  from  the  bankrupt  to  /.  and  T. 
The  Court,  under  these  circum- 
stances,  ordered  100^.  to  be  paid  by 
/.  to  the  assignees,  together  with  the 
costs  of  the  petition.  Ex  forte 
Soametf  1835.    S  Dea.  &  Chit.  320. 

Where  a  creditor  has  a  dear 
legal  right  of  set-off  in  an  action 
brought  against  him  by  the  assignees, 
the  Court  will  order  the  action  to  be 
stayed,  and  refer  it  to  the  Commis- 
sioners to  take  the  account  and  state 
the  bslance.  Ex  parte  Gleggf  re 
Douglas,  1833.  3  Dea.  &  Chit.  505; 
S.  C.IM.&  A.  91. 

After  the  bankruptcy  of  A.,  and 
before  his  certificate,  J3.,  one  of  his 
creditors,  purchases  goods  from  him. 
In  an  action  brought  by  A.  after  ob- 
taining his  certificate,  for  the  price  of 
the  goods,  the  old  debt  cannot  be  set- 
off being  barred  by  the  certificate. 
HayUar  y.Sherwoody  1833.  1  Nev. 
6t  Man.  401. 

SETTING  ASIDE  PURCHASE. 

See  also  Fraud,  Fid.  Sit, 

Although  it  is  tlie  usual  and  the 
prudent  practice  for  a  mortgagee  to 
apply  to  the  Court  for  leave  to  bid, 
the  Court  will  not  rescind  the  sale 
where  the  mortgagee  has  purchased 
the  property  without  such  leave,  if 
the  purchase  has  been  made  by  him 
bond  fde.    Ex  parte  Ashley,  re  Bell, 


1833.    3  Dea.  &  Chit.  510;  S.a^ 
M.  &  A.  82. 

SHERIFF. 

Case  lies  for  a  judgment  creditor 
against  a  sheriff  for  not  selliog  within 
a  reasonable  time  after  a  seizure  under 
a  fi.  fa.  But  the  plaintiff  in  such 
case  can  recover  nominal  damages 
only,  unless  actual  injury  be  proved. 

Wheie>  therefore,  the  sheriff  de- 
lays telling  for  an  unreasondble  time, 
and  before  the  sale,  but  after  the  time 
when  he  ought  to  have  sold^  receives 
notice  of  a  fiat  in  bankruptcy  against 
the  execution  debtor,  and  afterwards 
returns  that  he  has  the  levy  money  in 
his  hands,  but  that  he  has  received 
such  notice,  it  lies  upon  the  plaintiff 
to  prove  the  trading,  act  of  bankrupt- 
cy &c.,  so  as  to  show  that,  by  reason 
of  the  sheriff's  delay,  the  right  of  pro- 
perty in  the  goods  seized  passed  be- 
fore the  sale  into  other  hands,  and  that 
the  plaintiff's  execution  had  been 
thereby  frustrated.  Bales  v.  Wing^- 
Jield,  1833.     10  Bing.  831. 

A  judgment  on  a  warrant  of 
attorney  is  not  within  the  protection 
of  1  WHL  4.  c.  7.  s.  7.,  and  therefore 
is  within  the  108th  section  of  6  Geo.  4. 
c.  16.  In  assumpsit  for  money  had 
and  received  against  the  sheriff  to 
recover  the  proceeds  of  a  sale  under 
a  fi.  fa.  issued  upon  a  judgment  not 
protected  by  1  Will,  4.  c.  7.  s.  7.  the 
sheriff  was  held  liable,  where  notice 
of  an  act  of  bankruptcy  committed 
before  the  sale,  and  of  a  docket  struck 
thereon^  was  given  to  him  when  the 
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sale  was  nearly  completed,  after 
which  he  received  the  proceeds  and 
handed  them  over  to  the  execution 
creditor.  Crostfield  v.  Stanley,  1832. 
1  Nev.  &  Man.  668  ;  S.C.  ^  Bam. 
Sc  Adbl.  B7. 

Whether  a  sheriiT,  who,  in  obe- 
dience to  a  fieri  facias,  seizes  Che 
goods  of  a  person  who  has  committed 
an  act  of  bankruptcy  previously  to 
issuing  the  execution,  is  liable  in  tro- 
ver by  the  assignees  of  the  latter? 
qutere.  Garland  v.  CarlUle^  1833. 
3  Tyrw.  705;  S.  C.  2  Cromp.  &  Mee. 
31. 

SHORT  ORDER  TO  PAY. 
After  an  order  to  pay  within  a 
specified  time,  the  next  order  is  to 
pay  within  four  days  or  stand  com- 
mitted. This  is  of  course  at  the  ofRce, 
but  if  circumstances  render  an  appli- 
cation to  the  Court  necessary,  notice 
must  be  given  to  the  other  side*  Ex 
parte  SolomonSf  re  Maberly,  1833. 
1  Mont.  &  Ayr*  269,  n. 

SLAVES. 
By  the  laws  of  Antigua  slaves 
were  decliured  to  be  inheritance  and 
affixed  to  the  freehold ;  and  by  59 
Geo.  3.  c.  120.  a.  9.,  no  deed  or  in- 
strument conveying  any  interest  in 
slaves  was  valid  unless  the  registered 
names  and  descriptions  of  the  slaves 
were  set  forth  in  the  instrument,  or 
in  some  schedule  thereof.  The  bank- 
rupts deposited  with  R.  &  Co.  as  se- 
curity for  a  loan  of  money,  a  deed  of 
conveyance  to   the  bankrupts  of  a 


plantation  and  slaves  in  Antigua, 
with  a  written  memorandum  accom- 
panying the  deposit.  The  deed  con- 
tained a  schedule  of  the  registered 
names  and  deacriptioBB  of  the  slaves, 
but  they  were  wholly  omitted  in  the 
memorandum  of  the  deposit : — Held» 
1st,  that  this  was  nevertheless  a  good 
equitable  mortgage  of  the  slaves  men- 
tioned in  the  deed.  2dly,  that  die 
slaves  being  real  property  in  the 
Island  of  Antigua,  could  not  be  con- 
sidered as  within  the  .order  and  dis« 
position  of  the  bankrupts  at  the  time 
of  their  bankruptcy.  Ex  parte  Rucker^ 
1834!.  3  Dea.  &  Chit.  704;  S.  C. 
1  M.  &  A.  481. 

SOLICITOR  AND  CLIENT. 

Where  an  attorney  has  received 
money  to  the  use  of  his  client,  and 
not  accounted  for  it,  and  has  after- 
wards become  bankrupt  and  obtained 
his  certificate,  the  Court  will  not,  on 
motion,  order  him  to  repay  the 
money  so  received,  the  amount  being 
a  debt  barred  by  the  certificate.  But 
if  the  attorney  committed  fraud  in 
the  receiving  and  not  accounting,  the 
Court,  in  the  exercise  of  its  general 
jurisdiction  over  its  officer,  will  en- 
force such  payment,  as  a  modifica- 
tion of  the  punishment  which  it  might 
otherwise  inflict  for  his  misconduct. 
The  case  of  fraud,  however,  ought  to 
be  clear,  and  the  attorney  should 
have  notice  by  the  form  of  the  rule, 
that  the  application  is  of  a  penal 
nature.  It  is  not  enough  to  call 
upon  him  to   shpw  cause  why  he 
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should  not  pay  over  the  money.    Rt 
Bonngr,  1  S$S.    4  Bam.  &  Adol.  811. 

SOLICITOR  TO  FIAT. 

The  solicitor  is  bound  to  deliver 
tip  the  proceedings  to  a  fresh  so- 
licitor appointed  by  the  surviving 
assignee,  without  waiting  until  a  fresh 
assignee  is  chosen  in  the  room  of  one 
who  is  deadi  Ex  parte  Ackrm/dt 
1839.   SDea.  &Chit.  21. 

The  Court  will  not  depart  from 
the  general  rule,  that  the  solicitor 
to  the  commission  shall  not  be  al- 
lowed to  purchase  any  part  of  the 
bankrupt's  property*  Ex  parte 
Farley,  1888.  8  Dea.  &  Chit.  110. 

A,  and  fi.  sue  out  a  commission 
as  solicitors  to  the  petitioning  cre- 
ditor, and  the  assignees  afterwards 
appoint  C.  to  act  as  solicitor ;  but  it 
is  agreed  between  him  and  A.  and 
B.f  with  the  privacy  of  the  assignees, 
that  all  three  shall  jointly  act  as  so- 
licitors, and  share  the  profitSi  and 
the  assignees  afterwards  recognize 
the  acting  of  A,  and  fi.  as  such  joint 
solicitors.      Held,     1st,   That    this 
amounted  to  a  retainer  by  the  as- 
signees otA.  and  fi.  as  joint  solici- 
tors with  C.    2nd,  That  the  Court 
of  Review  had  jurisdiction  on  the  pe- 
tition of  A.  and  B,  (C.  having  been 
served  with  it)  to  enforce  the  pay- 
ment by  the  assignees  of  the  solici- 
tors' bill  of  costs.     8d,  That  the 
assignees  were  not  liable  for  the  pay- 
ment of  such  costs,  whether  they  had 
funds  in  their  hands  or  not*     Ex 
parte  Hanammdt  re  fToodmg,  1884. 


8  I>ea«  &  ChiL  626  ;  S.  C.  I  M.  k 
A.  828. 

SOLICITOR. 

Generally, 

See  also  Attobnbt. 

The  Court  refused  to  make  an 
order  that  service  of  a  petition 
ag^nst  an  attorney  for  an  order  to 
pay  certain  costs,  for  which  he  had 
been  declared  liable,  by  leaving  a 
copy  at  his  chambers,  should  be 
deemed  good  service.  Re  Sandyw^ 
1888.     8  Dea.  &  Chit.  84. 

Where  unfounded  chafes  of 
corruption  were  brought  against 
Commissioners  by  a  petitioner,  who 
appeared  to  be  the  tool  of  other 
parties,  the  Court  ordered  the  Com- 
missioners their  "  costs,  charges,  and 
expenses,"  and  suspended  the  order 
until  the  attorney  for  the  petitioner 
should  show  cause  why  he  should 
not  personally  pay  the  costs.  Ex 
parte  fFilUami,  1888.  8  Dea.  &Chit. 
108. 

The  Court  will  only  exercise  a 
summary  jurisdiction  over  an  attor- 
ney, when  he  is  acting  in  the  cha- 
racter of  an  officer  of  the  Court,  and 
not  in  an  ordinary  case  of  attorney 
and  client.  Ex  parte  BvU,  1888.  8 
Dea.  &  Chit.  116. 

Where  an  affidavit  is  reported 
to  be  scandalous,  the  agent  in  Lon- 
don who  files  the  affidavit  is  respon- 
sible for  the  costs,  as  between  attor- 
ney and  client,  notwithstanding  the 
country  attorney  may  have  himself 
drawn  the  affidavit.  Ex  parte  Wake, 
1888.    8  Dea.  &  Chit.  246. 
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Where  an  attorney  has  received 
money  to  the  use  of  his  client»  and 
not  accounted  for  it,  and  has  after- 
wards become  bankrupt  and  obtained 
his  certificate,  the  Court  will  not^  on 
motion,  order  him  to  repay  the  money 
so  received,  the  amount  being  a  debt 
barred  by  the  certificate.  But  if  the 
attorney  committed  fraud  in  receiving 
and  not  accounting,  the  Court,  in  the 
exercise  of  its  general  jurisdiction 
over  its  officers,  will  enforce  such 
payment,  as  a  modification  of  the 
punishment  which  it  might  otherwise 
inflict  for  his  misconduct.  The  case 
of  fraud,  however,  ought  to  be  clear, 
and  the  attorney  should  have  notice 
by  the  form  of  the  rule,  that  the  ap- 
plication is  of  a  penal  nature.  It  is 
not  enough  to  call  upon  him  to  show 
cause  why  he  should  not  pay  over 
the  money.  Re  Bonner ,  1833.  4 
fiam.  &  Adol.  811. 

SPECIAL  CASE. 

Qucere,  As  to  the  signature  of  a 
special  case,  on  appeal  by  one  of  the 
judges  of  the  Court  of  Review  ?  Ex 
parte  Hawley,  1833.  3  Dea.  &  Chit. 
234. 

After  a  special  case  has  once 
been  certified  by  the  chief  judge, 
the  Court  has  no  jurisdiction  to  dis- 
allow it.  Ex  parte  Hawley^  1834. 
3  Dea.  &  Chit  ^55. 

On  an  appeal  from  the  Court  of 
Review,  on  a  special  case,  the  Chan- 
cellor will  not  at  the  h^ing  permit 
the  appellant  to  present  a  petition 
for  liberty  to  proceed  ''  otherwise" 


for  the  purpose  of  rectifying  an  error 
in  the  settlement  of  the  special  case ; 
the  determination  of  the  judge  is 
final  as  to  the  settlement  of  it.  jBjt 
parte  Low,  re  Hobeon,  1834,  1  Mont. 
&  Ayr.  189. 

It  is  imperative  on  the  judges 
of  the  Court  of  Review  to  sign  a 
special  case.  Ex  parte  Turner,  re 
Mackenzie,  1  Mont.  &  Ayr.  368 ;  eed 
qiktre. 

SPECIFIC  PERFORMANCE. 

^.,  before  his  bankruptcy,  agrees 
to  take  a  lease  of  a  cotton  mill,  and 
enters  into  possession.  After  his 
bankruptcy,  one  of  his  assignees 
takes  possession,  and  agrees  to  ac* 
cept  the  lease ;  a  draft  of  which  was 
sent  to  the  assignees,  containing  co- 
venants personally  binding  on  them 
during  the  whole  of  the  term,  and 
one  in  particular  to  prevent  them 
from  assigning  without  the  licence 
of  the  lessor : — Held,  that  the  as- 
signees  were  not  bound  to  accept  of 
such  a  lease ;  and  even  if  they  were, 
that  the  Court  of  Review  had  no  ju- 
risdiction to  compel  a  specific  per- 
formance of  the  agreement.  Ex 
parte  Lucae,  1833.  3  Dea.  &  Chit. 
144 ;  S.C.I  Mont.  &  Ayr.  93. 

Upon  a  sale  of  the  bankrupt's 
mortgaged  property  made  under  the 
general  order,  the  Court  of  Review 
has  jurisdiction  to  enforce  a  specific 
performance  of  th^  contract  by  the 
purchaser.  Ex  parte  Sidelotham, 
1834.  3  Dea.  &  Chit  818 ;  5.  C.  1 
M.  &  A.  655. 
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A  purchaser  who,  in  the  full 
knowledge  of  certain  ohjections  to 
the  title,  grants  a  lease  bf  the  pro- 
perty to  a  third  party,  must  he  taken 
to  have  waived  the  objections  to  the 
title.  Ex  parte  SidebatAam,  S  Dea. 
&  Chit.  818 ;  S.C.1M.&  A.  655. 

An  agreement  for  a  lease  is  not 
annulled  by  the  bankruptcy  of  the 
Intended  lessee.  Morgan  v.  RkodeSf 
1834.     1  MonL  &  Ayr.  214. 

An  agreement  for  a  lease  is  not 
annulled  by  the  insolvency  of  the 
Intended  lessee.  Croiby  v.  Tooke, 
1853.  1  Mont  &  Ayr.  215,  note. 
S.C.  ]  Mylne&  Keen,  431. 

Where  a  landlord  agrees  to 
grant  a  lease  to  A,^  his  executors, 
administrators,  and  assigns,  upon 
certain  conditions,  and  A.  assigns 
his  interest  in  the  contract  to  £.,  and 
then  becomes  bankrupt,  £.,  on  per- 
forming the  conditions,  has  a  right 
to  enforce  the  agreement  specifi- 
cally, notwithstanding  his  assignor's 
bankruptcy  I  and  his  right  is  not 
affected  by  a  proviso,  that  in  case  of 
the  bankruptcy  of  A.^  the  landlord 
shall  have  power  to  re-enter  and 
sell  the  benefit  of  the  contract  and 
the  premises,  and  hold  the  proceeds, 
subject  to  his  own  claims,  for  the 
use  of  A.*%  estate.  Morgan  ▼. 
Rhodes,  1834.  1  Mylne  &  Keen, 
435. 

STATUTE,  CONSTRUCTION  OF. 

See  tf/«o'FaAUDVCENT  Assiokmsnt 

— Reputed  Ownership. 

A  clerk,  though  engaged  at  a 


weekly  salary,  is  within  the  meaning 
of  the  48th  section  of  the  Bankrupt 
Act.  Ex  parte  Humphreys,  ISSS.  3 
Dea.  &  Chit.  114. 

A  derky  who  has  served  the 
bankrupt  more  than  six  months^  is 
entitled  to  the  allowance  of  six 
months*  wages,  although  the  bank- 
rupt was  not  in  fact  a  trader,  within 
the  bankrupt  laws,  for  more  than 
two  months  out  of  the  six.  Ex  parte 
Gough,  1833.    3  Dea.  &  Chit.  189. 

Under  the  6  Geo^  4.  c.  16.  s. 
96.  the  Court  have  a  general  power, 
upon  petition,  to  direct  the  proceed- 
ings to  be  entered  of  record.  Ex 
parte  Thomas,  1833.  3  Dea.  &  Chit. 
292. 

The  guard  of  a  stage  coach, 
hired  at  weekly  wages,  is  not  a 
servant  within  the  meaning  of  the 
6  Geo,  4.  c  16.  8.  48.  Ex  parte 
Skinner,  1833.  3  Dea.  &  Chit. 
332. 

A  judgment  on  a  warrant  of  at- 
torney is  not  within  the  protection  of 
1  Will,  4.  c.  7.  8. 7;  and  therefore  is 
within  the  108  th  section  of  6  Geo,  4. 
c.  16.  In  assumpsit  for  money  had 
and  received  against  the  sheriflf^  to 
recover  the  proceeds  of  a  sale  under 
2Lji,  fa,  issued  upon  a  judgment  not 
protected  by  1  Will,  4.  c.  7.  s.  7.  the 
plaintiff  was  held  liable,  where  notice 
of  an  act  of  bankruptcy  committed 
before  the  sale,  and  of  a  docket 
struck  thereon,  was  given  to  him 
when  the  safe  was  nearly  completed, 
after  which  he  received  the  proceeds 
and  handed  them  over  to  the  execu- 
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tion  creditor.  Ex  parte  Crossfield,  re 
Stanley,  1852.  1  Nev.  &  Man.  668 ; 
5.  C.  4  Bam.  &  Ad.  87. 

Section  132  of  6  Geo.  4.  c.  16. 
as  to  interest,  is  not  retrospective. 
Ex  parte  Phillips,  1834.  1  Mont.  & 
Ayr.  674. 

The  Court  can  reverse  the  de- 
cision of  a  Subdivision  Court,  on  a 
matter  of  fact  as  to  expunging  a 
proof,  that  not  being  within  sect.  80 
of  1  &  2  fPill.  4.  c.  56.  Ex  parte 
BaldtDin,  re  Smith,  1834.  1  Mont. 
&  Ayr.  615. 

By  the  6  Geo,  4.  c.  16.  s.  127., 
it  is  provided,  that  if  any  person  shall 
have  been  discharged  by  certificate,  or 
shall  have  compounded  with  his  cre- 
ditors, or  who  shall  have  been  dis- 
charged by  any  insolvency  act,  shall 
be  or  become  bankrupt,  and  have  ob- 
tained or  shall  hereafter  obtain  such 
certificate  as  aforesaid,  unless  his  es- 
tate shall  produce  sufficient  to  pay 
bis  creditors  I5s.  in  the  pound,  such 
certificate  shall  only  protect  his  person 
from  arrest,  but  his  future  estate  shall 
vest  in  his  assignees  under  the  said 
commission: — Held,  that  the  clause 
was  retrospective,  and  that  it  applied 
to  discharges  by  bankruptcy  or  in- 
solvency before  the  passing  of  the 
act,  as  well  as  to  discharges  obtained 
subsequent  to  the  passing  of  the  act. 
A.,  in  the  year  1815,  was  discharged 
by  an  insolvent  act,  and  in  1830 
obtained  his  certificate  under  a  com- 
mission of  bankrupt  issued  in  1829, 
under  which  commission  his  estate 
produced  less  than  sufficient  to  pay 


\5s.  in  the  pound.  A.,  in  the  year 
1832,  opened  an  account  with  the 
Bank  of  England,  and  a  sum  of  294/. 
ISs.  was  deposited  by  him  in  the 
bank : — Held,  that  an  action  for 
money  had  and  received,  brought  by 
the  assignees  under  the  commission 
against  the  Governor  and  Company 
of  the  Bank  of  England,  to  recover 
the  amount  so  deposited,  was  main- 
tainable. Elston  V.  Braddickf  1834. 
2  Cromp.  8c  Mees.  435  ;  S.  C,  4 
Tyrw.  122. 

STATUTE  OF  LIMITATIONS. 

See  also  Length  of  Time. 

Quoere,  Whether  simple  contract 
creditors  be  barred  by  the  statute  of 
limitations  after  a  supersedeas?    Ex 
parte  Davy,  re  Chambers,  1834.      1 
Mont.  &  Ayr.  300. 

STAYING  ACTION  AT  LAW. 

See  also  Actions. 
Where  a  creditor  has  a  dear 
legal  right  of  set-off*  in  an  action 
against  him  by  the  assignees,  the 
Court  will  order  the  action  to  be 
stayed,  and  refer  it  to  the  Commis- 
sioners to  take  the  account  and  state 
the  balance.  Ex  parte  Giegg,  re 
Douglas,  1 833.  3  Dea.  &  Chit.  505 ; 
S.  C.  1  Mont.  &  Ayr.  91. 

STAYING  ADVERTISEMENT. 
An  application  by  the  bankrupt 
to  stay  the  advertisendent  in  the  Ga- 
zette, on  his  affidavit,  merely  deny- 
ing the  existence  of  the  petitioning 
creditor's  debt,  or  the  committal  of 
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any  act  <tf  banknipCey,  witlioat  any 
aD^ation  of  his  8olTeDcy»  will  not 
be  eolertained  unleM  the  proceeding! 
be  produoed  tat  the  inspection  of  the 
Court  Ex  parte  PcmmOf  1834.  SD. 
&  Chit.  72S;  S.  C.lM.Bc  A.  SU. 

The  Court  of  Review  will  stay 
the  ioferdon  of  the  advertiaement  in 
the  Gaaette.  Ex  parte  Laoander^ 
1834.     1  Mont,  it  Kjt.  699. 

Where  there  are  not  the  requisites 
to  support  a  fiat,  the  Chancellor  will 
reoommend  to  the  Conuniasioner  to 
hear  counsel  against  the  adjudication ; 
and  if  the  bankruptcy  be  already 
found,  wiO  stay  the  insertion  of  the 
advertisement  in  the  Gaaette,  and 
supersede.  Ex  parte  Nokei,  18S4. 
1  Mont.  &  Ayr.  461. 

STAYING  CERTIFICATE. 

See  alio  Certivicate — Petition  to 
STAT  Certificate. 

On  a  petition  for  leave  to  prove 
and  stay  the  bankrupt's  certificate, 
the  Court  willy  where  the  circuni« 
stances  are  suspicious,  direct  a  meet* 
ing  to  enable  the  creditor  to  prove, 
and  order  the  Commissioners  to  re- 
Tiew  the  certificate.  Ex  parte  Brwf^ 
re  Bridgwood,  ISSS.  3Dea.&Chit» 
495. 

STAYING  PROCEEDINGS. 

Plaintiff  being  liable  to  defend- 
ant for  the  cosU  of  a  nonsuit,  issued 
a  fiat  of  bankruptcy  against  the  de- 
fendant. The  Court  refused  to  stay 
defendant's  proceedinin  in  the  action. 


Eicke  T.  Kokee,  1884.     1  Ring.  New 
Cases,  69* 


STEAM-ENGINE. 

jt.,  who  was  a  partner  with  B., 
deposited  vrith  their  bankers  the 
deeds  of  a  fireehold  cotton  mill  be- 
longing to  jt.f  as  a  security  finr 
advances  to  be  made  by  the  bankers 
for  the  use  of  the  firm  of  A.  and  B. ; 
and  in  the  memorandum  of  deposit 
it  was  stated  that  the  buildings  were 
insured  for  20001.,  and  "  the  madd* 
nery  ^  for  2000/.  more  ;'*  a  steam 
engine  and  other  madunery  having 
been,  previous  to  the  depoaitt  ereeind 
by  A*  and  B.  for  the  porposea  of 
their  trade.  A.  and  B.  continued  in 
possession  of  the  premises,  with  all 
the  machinery,  up  to  the  period  of 
their  bankruptcy :— Held,  1st,  That 
the  bankers  had  a  lien  on  the  steam 
engine  and  machinery,  as  well  as  on 
the  buildings.  2.  That  the  steam- 
ei^pne  and  machinery,  though  re- 
movable by  a  tenant,  as  fixtures 
erected  by  him  for  the  purpose  of 
bis  trade,  yet  being  firmly  attached 
to  the  walls  and  floors  of  the  build- 
ings, and  being  such  fixtures  as  are 
frequently  put  up  by  the  owners  of 
cotton  mills,  and  let  with  the  mill  to 
a  tenant,  were  not  to  be  considered 
as  in  the  reputed  ownership  of  the 
bankrupts,  within  the  meaning  of  the 
6  Geo.  4.  e.  16,  s.  72.  £r  parte 
Loyd^  re  Ogden,  8  Dea.  &  Chit.  765. 
S.  C.  1  Mont.  &  Ayr.  494. 

A  steam-engine  erected  for  die 
purpose  of  working  a  collieiy,  to  be 
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used  by  the  lessee  of  such  colliery 
during  his  term,  but  to  be  held  as 
the  property  of  the  landlord,  subject 
to  such  use,  will  not  pass  to  the  as- 
signees of  the  tenant  on  his  bank- 
ruptcy, lor  it  does  not  come  within 
the  description  of  **  goods  and  chat* 
tels"  in  6  G.  4.  c.  16.  s.  72.,  nor  had 
the  bankrupt  the  actual  or  apparent 
ownership^  Coombi  ▼.  Btaumont, 
1833.    5  Barn.  &  AdoL  7%. 

« 

STOCK,  TRANSFER  OF. 
The  surviving  trustee  under  a 
marriage  eetllenient  becomes  bank* 
mpt^  4md  is  outlawed.  On  the  ap« 
plicsilioo  «£  the  u$tui  qm  tntsts, 
the  .Court  ordered  the  assignees  to 
transfer  the  trust  stock  to 'new  trois- 
tees.  Re  Rcmingtoth  1833.  3  Dea. 
&  Chit.  24. 

STRANGER. 

Any  party  who  can  show  that 
he  sustains  a  grievance  from  a  fiat, 
may  petition  to  supersede  it,  notwith- 
standing he  daims  adversely  to  it. 
A  trustee,  therefore^  under  a  trust- 
deed  which  the  fiat  would  overreach, 
may  petition  for  this  purpose.  Ex 
parte  Jones,  re  Lamphugh,  1834. 
3  Dea.  &  Chit  697  ;  S.C.  I  Mont. 
&  Ayr.  440. 

A  stranger  to  .the  commission 
obtained  an  assignment  of  the  credi- 
tor's proofs,  and  therewith  bought 
part  of  the  bankrupt's  estate  firom 
the  assignees : — Held,  that  the  Court 
had  no  jurisdiction  to  set  aside  the 
purchase*    [Croee,  J.  dissent.]  .  Ex 
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parte  Holder,    1834.      1    Mont.  & 
Ayr.  518. 

The  Court  will  not  vary  ^e 
minutes  of  an  order  on  the  applica- 
tion of  persons  not  parties  to  or 
bound  by  it. .  Ex  parte  De  Begnis, 
re  Chambers,  1834.  1  Mont.  &  Ayr. 
279. 


SUBDIVISION  COURT. 

A  bankrupt  having  been  com-rf 
mitted  by  one  of  the  London  Com«% 
missioners  to  .  the  custody  of  the 
messenger^  for  not  answering  satis^ 
factorily,  was  brought  up  before  two 
Commissioners,  and  committed  by 
them  to  Newgate : — Held,  that  the 
commitment  was  illegal,  inasmuch  as 
the  bankrupt  ought  to  have  been 
brought  up  and  re-examined  before 
a  Subdivision  Court  consisting  of 
three  Commissioners,  who  must  be 
all  present  at  such  -  re-examination, 
though  they  need  not  be  unanimoug 
in  the  sentence  of  commitment.  On 
an  application  for  a  bankrupt's  dis- 
charge by  habeas  corpus,  an  affidavit 
may  be  read  stating  circumstances 
which  are  not  set  forth  in  the 
warrant  of  the  Commissioners.  Ex 
parte  Lrnnpon,  1^34.  3  Dea.  &Chit4 
751 ;  5.  C.  1  Mont.  &  Ayr.  «45. 

The  Subdivision  Court  cannot 
commit  on  an  adjourned  examination, 
afler  merely  asking  '*  do  you  abide 
by  your  former  answers  ?" — the  party 
must  be  examined.  Ex  parte  Bard- 
weU,  re  Venabks,  1834.  1  Mont.  & 
Ayr.  193. 
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The  Court  can  reverse  the  de- 
cision of  a  Subdivision  Court,  on  a 
matter  of  fact  as  to  expunging  a 
proof,  that  not  being  within  sect.  30 
of  1  &  2  WilL  4.  c.  56.  Ex  parte 
Baldtmn,  re  Smitk,  1834.  1  Mont.  & 
Ayr.  615. 

SUIT  IN  EQUITY. 

Where  a  sum  has  been  ordered 
to  be  paid  into  Court  by  the  bank- 
rupt in  a  suit  in  Chancery  still  pend- 
i>>g  against  him,  a  claim  was  ordered 
to  be  entered  on  the  proceedings  for 
that  amount,  and  the  assignees  were 
directed  to  reserve  dividends  on  that 
sum  to  be  paid  to  the  Accountant- 
General  to  the  credit  of  the  suit  in 
Chancery.  Es  parte  Farden^  re  Pe- 
ters, nsa.  S  Dea.  8e  Chit.  479; 
S.C.  1  Mont.  &  Ayr.  219. 

Where  the  bankrupt  had  been 
ordered  to  pay  a  sum  into  Court  in 
a  suit  in  Chancery  pending  at  the 
time  of  his  bankruptcy,  it  was  or- 
dered by  the  Court  of  Review  that  a 
claim  should  be  entered  for  that  sum 
on  behalf  of  the  plaintiff  in  the  suit, 
and  that  the  dividends  on  that  sum 
should  be  paid  into  the  Court  of 
Chancery,  and  invested  in  the  name 
of  the  Accountant-General.  Ex 
parte  Hancock^  re  Gilburd^  1883. 
3  Dea.  &  Chit.  523  ;  S.  C.  1  Mont. 
&  Ayr.  220. 

In  a  suit  by  the  assignees  of  a 
bankrupt's  or  insolvent's  estate,  it  is 
not  competent  to  the  defendant  to 
object  that  the  suit  has  been  insti- 
tuted without    the  consent  of  the 


major  port  in  value  of  the  creditorsf 
as  required  by  the  Bankrupt  and  In- 
solvent Debtors'  Acts.  The  judg- 
ment in  such  a  suit  will  bind  the  cre- 
ditors, but  the  assignees  take  upon 
themselves  the  responsibility  that  the 
suit  haa  been  properly  instituted  and 
propedy  conducted.  Ex  parte  Pier^f 
re  Roberts,  1832.  I  Myl.  &  Keen,  4. 
The  consent  of  the  creditors  of 
a  bankrupt  to  the  institution  of  a 
suit  by  his  assignees,  though  filed 
amongst  the  proceedings  in  the 
bankruptcy,  must  be  proved.  Smitk 
V.  Briggs,  1832.  5  Sim.  391.  Sed 
quaere,  see  Ex  parte  Evans,  3  Dea.  & 
Chit.  470 ;  Jones  v.  Yates,  3  Y.  & 
J.  373  ;  Piercy  v.  Roberts,  1  Myhie 
8c  Keen,  4. 

SUPERSEDEAS. 

See  also  Petition  to  Annul-* Fiat, 
Annulling. 

Where  a  creditor  gave  a  power 
of  attorney  in  general  terms,  but 
without  any  express  power  to  con- 
sent to  a  supersedeas,  and  the  signa- 
ture of  the  creditor  himself  to  such 
consent  was  easily  attainable  :  — 
Held,  that  his  own  signature  ought 
to  be  procured.  Re  Sampson,  1833. 
3  Dea.  &  Chit.  198. 

On  a  petition  by  a  creditor  to 
supersede,  on  the  ground  of  concert, 
before  the  passing  of  the  Bankruptcy 
Court  Act,  the  Lord  Chancellor  had 
directed  an  issue,  which  was  found 
in  favour  of  the  commission.  The 
assignees  then  presented  a  petiticm 
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for  their  costs,  and  the  creditor  a 
petition  for  a  new  trial.  Upon  the 
hearing  of  these  petitions  the  Court 
of  Review  being  satisfied  of  the  fact 
of  concert,  thought  no  new  trial  was 
necessary,  and  ordered  the  commis- 
sion to  be  superseded.  [Dissent. 
Sir  J.  Crow.]  Ex  parte  Hanpood^ 
ISSS.  S  Dea.  &  Chit.  252.  But 
see  the  next  case,  ibid.  263. 

Where,  on  a  petition  to  super- 
sede, the  Lord  Chancellor  had  di- 
rected the  trial  of  an  issue,  and  the. 
verdict  was  in  favour  of  the  com- 
mission:— Held,  that  the  Court  of 
Review    could    not    supersede    the 
commission,  on  a  petition  for  costs, 
and  a  cross  petition  for  a  new  trial. 
The  Lord  Chancellor  has  still  a  sub- 
stantive control  in  cases  of  super- 
sedeas, or  annulling  a  fiat,  although 
the  question  may  not  come  before 
him  by  way  of  appeal.     Ex  parte 
Keyi,  1834.     3  Dea.  &  Chit.  ft63 ; 
S.  C.  1  Mont.  &  Ayr.  226. 

A  trader,  being  in  debt  to  se- 
veral persons,  leaves  the  country,  in 
June  1831,  for  America,  with  some 
intention  of  returning,  but  does  not 
actually  return,  nor  does  he  make 
provision  for  the  payment  of  all  his 
debts.  In  September  1833,  one  of 
the  creditors,  whose  debt  was  unpro-  - 
vided  for,  issues  a  fiat  against  him, 
which  the  bankrupt,  by  his  agent  in 
this  country,  after  the  forty-second 
day,  petitions  to  supersede  !-^Held, 
[dissent.  Sir  /.  Crots^']  that  the  fiat 
could  not  be  superseded  without  the 
surrender  of  the  bankrupt:— Held 


also,  per  tot.  Cur.p  that  the  continued 
absence  of  the  bankrupt,  under  these 
circumstances,  amounted  to  an  act  of 
bankruptcy.  Ex  parte  Kirkmam, 
1833.  3  Dea.  &  Chit.  450;  S.  C.  1 
M.  &  A.  709. 

All  the  creditors  assented  to  a 
supersedeas  but  one,  for  £/.  lis.  fUL, 
who  was  abroad :  supersedeas  or- 
dered, on  depositing  that  sum  with 
the  Registrar,  and  a  sum  to  meet  the 
expense  of  taking  it  out  of  Court.  Re 
Brecknellj  1833.  1  Mont.  &  Ayr.  80. 
The  Court  will  supersede  where 
all  the  creditors  consent,  and  the 
bankrupt  has  paid  20#.  in  the  pound, 
though  his  examination  has  been  ad- 
joumed  sine  die.  Ex  parte  Gudge^ 
1831.    1  Mont.  &  Ayr.  341. 

A  commission  held,  under  the 
circumstances,  not  supersedable, 
though  there  were  not  the  requisites 
to  support  it.  Ex  parte  Muni, 
1834.    1  Mont.  &  Ayr.  612. 

Where  an  action  has  been  fairly 
tried,  and  the  verdict  is  against  the 
commission,  and  the  bankrupt  is 
abroad,  the  fiat  may  be  superseded 
on  the  petition  of  the  petitioning  cre« 
ditor,  though  the  bankrupt  has  not 
surrendered.  Ex  parte  Foulger,  re 
Palmer,  1834.    1  M.  &  A.  457. 

It  is  not  of  course  to  supersede 
a  second  commission  against  an  un» 
certificated  bankrupt,  on  the  appli* 
cation  of  the  assignees,  8ce,  under 
the  first.  Ex  parte  Davii,  re  Kenitm, 
1834.    1  M.  &  A.  420. 

Qwjere,  Whether  simple  contract 
creditors  be  barred  by  the  statute  of 
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after  soperaedeM.  Ez 
parte  Davy,  re  Chambcn,  1834.  1 
Mom.  &  Ayr.  300. 

An  actioo  for  money  bad  and 
received  lies  against  an  official  assignee 
appointed  by  tbe  Court  of  Review^  to 
reoover  money  received  by  him  while 
acting  imder  a  void  commission,  and 
not  paid  into  tbe  Bank  of  England*  as 
directed  by  tbe  1  &  2  mU.  4.  c.  56. 
s.  22.  Munk  V.  Clarkt,  1833.  3 
Moore  &  Sco.  463. 

SURETY. 
See  alto  Paincipal  akd  Sueett. 
B.  and  Co.,  being  largely  in- 
debted to  R,  and  Co.,  indorse  to  them 
various  bills*  which  had  been  drawn 
or  indorsed  by  C  and  Co.  for  the 
accommodation  of  B,  and  Co.     B»  and 
Co.  and  C.  and  Co.  respectively  be- 
come bankrupt,  and  R.  and  Co.  prove 
the  bills  under  each  commission: — 
Held,  that  the  estate  of  C.  and  Co. 
wtt  a   security   to  make  good    the 
amount  of  principal  and  interest  due 
to  R.  and  Co.  from  B,  and  Co.,  and 
that  R.  and  Co.  were  entitled  to  re- 
ceive dividends  on  their  proof  under 
C.  and  Co.'s  commission,  until  not 
only  the  balance  of  the  principal  sum 
due  from  JB.  and  Co.  but  also  all  io- 
lorest  thereon,    was  fuily   satisfied. 
Ex  parte  Reed,  re  Gregory,  1833. 
SDea.&Chil.  481. 


SURRENINEIR. 
See  also  Banxevpt's  Sueekndbe. 
Where  an  action  has  been  ^urly 
triedy  and  tlie  verdict  is  against  the 


conallasi<m,  and  the  banirapi  la 
abroad,  the  fiat  inay  be  supeiaedcd 
OB  the  petition  of  the  petitioning  ere* 
diter,  though  the  bankrupt  has  not 
surrendered.  Ex  parte  Fovierf  re 
Palmer,  1834.     1  M.  &  A.  457. 

TAXATION. 

An  order  was  refused  to  tax  e 
messenger  s  bUl  Which  had  been  paid 
five  years  ago,  where  there  was  no 
recent  discovery  of  any  franduleat 
charge  contained  in  it.  Ex  parte 
JTittment,  1833.  3  Dea.  &  Ch.  364 ; 
S.  C.  I  M.  &  A.  45. 

On  a  petition  by  creditors  to  tax 
tbe  bills  of  several  solicitors,  who  had 
been  successively  employed  by  the 
assignees,  the  Court  made  the  order 
as  prayed,  notwithstanding  the  bilk 
had  been  previously  taxed  by  tbe 
Commissioners,  and  paid  by  the  8S<- 
signees.  Ex  parte  Brovm,  re  Lloyd, 
1833.     3  Dea.  &  Chit.  496. 

Solicitors  bills,  though  allowed 
by  Commissioners,  and  paid  by  assig- 
nees, ordered  to  be  taxed,  where  ob^ 
jectionable  items  pointed  out.  Ex 
parte  Jourdain,  re  Swamsoa,  1834. 
3  Dea.  &  Chit.  637. 

An  application  that  the  officer 
of  the  Court  may  be  directed  to  re- 
view his  certificate  as  to  the  taxation 
of  costs*  may  be  made  by  motion. 
It  ia  not  an  objection  to  such  appli- 
cation, that  the  amount  of  the  taxed 
costs  has  not  been  paid  iilto  Conrli 
although  it  may  be  proper  to  make 
such  payment  one  of  the  ternis  of  the 
order  for  re-taxAtioil.   Ex  parte  Rt' 
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chardion^re  ComHt^  1834.  Z  Deae.  & 
Chit.  7Z5 ;  S.C.I  Mont.  &  Ayr.  377. 

Where  nearly  six  years  had 
elapsed  since  the  solicitor's  bill  of  costs 
bad  been  taxed  by  the  Commissionerst 
and  the  assignee  was  a  party  to  the 
taxation,  and  to  the  subsequent  pay- 
ments in  dischlu^e  of  the  bills,  jthe 
Court  refused  his  application,  to  refer 
them  for  re-taxation.  Ex  parte  Hnick* 
ffffoa,  re  Freeman^  1834.  S  Dea.  & 
Chit.  829. 

Creditors  may  petition  to  tax  the 
solicitor's  bill  though  paid,  the  assign- 
nees  hating  been  guilty  of  dereliction 
of  duty  in  not  filing  the  bills  with  the 
proceedings.  Ex  parte  Castle,  re 
Pwfne,  1834.     1  M.  &  A.  665. 

TENDER. 
A  tender  made  to  the  petitioning 
creditor  of  the  payment  of  his  debt, 
after  a  docket  has  been  already  struck 
against  the  bankrupt,  although  before 
the  fiat  was  actually  issued,  is  not 
sufficient  to  defeat  the  fiat.  Ex  parte 
Jonei,  re  Lamploygh,  1834.  3  Dea* 
&  Chit.  697 ;  S.C.lM,&  A.  442. 

TIME. 

Notice  must  be  given  for  time  to 
answer  affidavits,  unless  the  motion 
is  made  when  the  petition  is  called 
on.  Ex  parte  Binns,  1833.  3  Dea. 
&  Chit.  189: 

A  formal  objection  to  a  notice 
of  motion  is  waived  by  the  party  ap- 
pearii^,  and  requesting  further  time 
to  oppoae  it.  Ex  parte  Mwtkmd^ 
1^3.    3  Dea«  &  Ch.  %4A. 


TITLE. 
Set  alio  Spbcifio  PsBroHMANcn. 

Upon  a  sale  of  the  bankrupt*9 
mortgaged  property,  made  under  the 
general  order,  the  Court  of  Review 
has  jurisdiction  to  enforce  a  specific 
performance  of  the  contract  by  the 
purohaaer.  Ex  parte  Stdebotham^  3 
Dea.  &  Chit  818  \  S.C.I  Mont  fr 
Ayr.  655. 

A  purchaseri  who,  with  full 
knowledge  of  certain  ob)ection8  to 
the  title,  grants  a  lease  of  the  pro- 
perty to  a  third  party,  must  be 
taken  to  have  waived  the  objections 
to  the  title.     Ihid* 

TRADING. 

il.,  a  livery-stable  keeper,  bought 
provender,  and  sold  it  to  his  customers 
and  any  one  who  applied  for  it,  "  as  is 
done  in  all  livery-stables'* : — Held  a 
sufficient  trading  to  subject  him  to 
the  bankrupt  laws.  Cannon  v.  De- 
nev,  18.33.  10  Bingh.  292)  S.  C. 
3  Moore  &  Sco.  76 1 . 

lu  a  case  within  the  92d  section 
of  the  Bankrupt  Act,  (6  Geo.  4.  c.  16.) 
where  the  assignees  went  into  evi- 
dence of  the  trading  in  consequence 
of  a  notice  to  dispute,  without  advert- 
ing to  the  section  or  relying  upon  the 
depositions,  and  having  failed  to  esta- 
blish the  trading,  were  nonsuited,  the 
Court  refused  to  set  the  nonsuit  aside. 
Johnson  v.  Ptper^  1833.  2  Nev.  & 
Man.  672. 

TRAVELLING  EXPENSES. 
See  alio  CoifxiMioNBRe  Fbes. 
An  asugnee  is  entitled  to  be  al- 
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Umed  tot  his  tnveHing  expenses  m- 
cumd  by  him  subsequent  to  tbe  choice 
of  assignees.  Ex  parte  Loregrave,  re 
Cooper,  3  Dea.  &  Chit.  763. 

TRIAL  AT  LAW. 

See  also  Action. 
The  Court  will  not  order  the 
Regbtrar  to  attend  with  the  proceed- 
ingSy  at  the  trial  of  an  action  on 
behalf  of  a  party  who  is  a  stranger  to 
the  commission.  Ex  parte  Munk, 
1833.    3  Dea.  &  Chit.  33. 

TRUST. 
See  alto  Reputed  Owkership. 
A,  procures  goods,  which  he 
agrees  with  B.  and  C  shall  be  shipped 
on  the  joint  adventure  of  the  three, 
and  then  draws  bills  on  B,  and  C  for 
the  amount  of  the  costs  of  the  goods, 
which  they  accept.  A,  engaging  to 
renew  the  bills  until  the  return  pro- 
ceeds for  the  goods  are  received. 
B,  and  C.  manage  the  shipment,  and 
direct  the  consignee  to  forward  the 
account  of  the  return  sales  to  them- 
selves. A.  then  applies  to  D.  to  dis- 
count two  of  these  bills,  and,  to  in- 
duce him  to  do  so,  undertakes  that 
the  proceeds  of  the  goods  shall  be 
applied  in  liquidation  of  the  bills ; 
which  undertaking  2).,  after  dis- 
counting the  bills,  communicated  to 
B.  and  C.  All  tbe  parties  became 
bankrupt,  and  pa^tof  the  return  pro- 
ceeds came  to  the  hands  of  the  as- 
signee of  B.  and  C. : — Held,  that 
the  proceeds  were  clothed  with  a 
trust  for  the  payment  of  the  bills, 


and  that  the  assignees  of  B.  and  C. 
were  bound  to  pay  over  such  pro- 
ceeds to  the  assignees  of  D,  Ex 
parte  Copeland,  1833.  3  Dea.  & 
Chit.  199  ;  S.  P.  Ex  parU  Prescott^ 
id.  218;  S.  C.  1  Mont.  &  Ayr.  316. 

A.  supplies  goods  at  his  own 
coat  to  B.  and  C,  which  it  is  agreed 
shall  be  shipped  on  the  joint  account 
of  the  three,  and  that  A*  shall  draw 
bills  on  B.  and  C.  on  account  of  the 
return  proceeds,  he  undertaking  to 
renew  the  bills  until  funds  came  round 
so  as  to  keep  B.  and  C.  out  of  cash 
advances.  B.  and  C.  accept  the  bills, 
and  consign  the  goods  to  their  cor- 
respondent abroad,  with  directions  to 
transmit  the  account  of  sales  and  the 
proceeds  to  themselves.  A,  discounts 
the  bills  with  parties  who  hate  no 
knowledge  of  the  hills  being  dream  on 
account  of  the  joint  shipment,  and  are 
nU  made  acquainted  with  that  ctrcfim- 
stance  until  after  the  respective  bank- 
ruptcies of  A.  and  of  B.  and  C : — 
Held,  that  the  bill-holders  have  ne- 
vertheless a  lien  on  the  return  pro- 
ceeds of  the  shipment  which  come  to 
the  hands  of  the  assignees  of  ^.,  B., 
and  C,  subsequently  to  their  bank- 
ruptcy. [Sir  J.  Cross  dubit.]  Ex 
parte  Prescott,  1834.  3  Dea.  &  Chit. 
218 ;  S.  C.  I  Mont.  &  Ayr.  316. 

The  Court  will  not  take  a  trust 
deed  out  of  the  possession  of  the 
bankrupt's  trustees.  Ex  parte  Holder^ 
1 834.    3  Dea.  &  Chit.  276. 

The  surviving  trustee  under  a 
marriage  settlement,  becomes  bank- 
rupt, and  is  outlawed.     On  tbe  ap- 
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plication  of  the  cestui  qui  trusts  the 
Court  ordered  the  assignees  to  trans- 
fer the  trust  stock  to  new  trustees. 
Re  Remington^  1833.  3  Dea.  & 
Chit.  24. 

Any  party  who  can  show  that 
he  sustains  a  grievance  from  a  fiat, 
may  petition  to  supersede  it,  notwith- 
standing he  claims  adversely  to  it.  A 
trustee,  therefore,  under  a  trust  deed, 
which  the  fiat  would  overreach,  may 
petition  for  this  purpose.  Ex  parte 
Jones,  re  Lamplough^  1834.  3  Dea. 
&  Chit.  697 ;  S.C.  1  M.  &  A.  442. 

S.  having  advanced  money  to  M., 
received  from  him,  by  way  of  secu- 
rity, an  assignment  of  his  equitable 
life  interest  in  certain  stock  standing 
in  the  names  of  three  trustees  under 
a  marriage  settlement,  and  in  a  mort- 
gage vested  in  the  same  trustees. 
The  solvency  of  ilf.  becoming  doubted, 
one  of  the  trustees  and  a  relation  of 
S,  spoke  to  him  on  the  subject,  when 
S.  in  the  course  of  the  conversation, 
and  without  any  view  of  giving  vali- 
dity to  the  security  be  held,  told  him 
that  he  held  the  above-mentioned  as- 
signment as  a  security  for  his  ad- 
vances. M,  having  afterwards  be- 
come bankrupt, —  Held,  that  this 
statement,  though  made  to  a  person 
who  was  not  the  acting  trustee,  sufficed 
to  prevent  the  stock  and  mortgage 
from  being  in  the  order  and  disposi- 
tion of  M,  at  the  time  of  his  bank- 
ruptcy, and  consequently  from  pas- 
sing to  his  assignees.  Smith  v.  Smith, 
1833.  4  Tyrw.  525  S.  C.  2  Cromp. 
&  Mees.  231. 


Under  a  fiat  against  a  bankrupt* 
one  person  allowed  to  prove  on  be- 
half of  a  large  number  of  holders  of 
1/.  notes,  not  interfering  9s  to  the 
assignee  or  the  certificate.  Ex  parte 
Gordon,  re  Mabcrly,  1834.  1  Mont. 
&  Ayr.  282. 

UNCLAIMED  DIVIDENDS. 

Unclaimed  dividends  can  only 
be  ordered  to  be  •  divided  among  all 
the  other  creditors  generally,  and  not 
among  a  particular  class  of  creditors. 
Exparte  Lackington,  1833.  3  Dea.  & 
Chit.  331. 

Afler  an  order  was  made  for 
the  distribution  of  unclaimed  divi- 
dends, fresh  assets  came  to  the  hands 
of  the  assignees,  which  enabled  them 
to  make  a  further  dividend :— Held, 
that  the  further  dividend  ought  to  be 
dedared  on  the  debts  of  all  the  cre- 
ditors, including  those  who  had  not 
claimed  the  former  dividend,  unless 
in  the  interim  any  of  the  non -claim- 
ants had  renewed  their  proofs,  in 
which  case  they  must  be  placed  pari 
passu  ,with  the  other  creditors ;  but 
the  Commissioners  ought  not  out  of 
the  further  assets  to  lay  aside  a  sum 
equivalent  to  the  dividends  already 
unclaimed,  as  a  fund  in  reserve  to 
meet  any  future  renewal  of  the 
proofs.  Exparte  Mvwbray,  re Surtees, 
1834.  3  Dea.  &  Chit.  552 ;  S.  C. 
1  Mont.  &  Ayr.  300. 

USURY. 

A,  lends  B.  money  to  enable  him 
to  commence  business,  at  five  per  cent. 
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iotertft.  After  the  loan,  S.  agrees 
to  pay  to  A,  one-eighth  of  the  annnal 
profits,  hy  raonthly  payments,  which 
oftr  A,  accepts,  and  B,  accordingly 
nakes  several  monthly  payments,  for 
wUch  A*  gives  B^  receipts  on  ac- 
count. Held,  that  the  balance  of  the 
principal  and  interest  due  from  B,  to 
^.,  was  a  good  petitioning  creditor's 
debt,  not  arising  out  of  a  partnership, 
nor  affscted  by  usury.  Ex  parte 
Briggi,  183d.  3  Dea.  &  Chit.  967 ; 
S.  C.  1  Moot.  &  Ayr.  46. 

Where  sums  of  money  advanced, 
and  to  be  advanced,  are  secured  by 
deed,  and  any  of  the  dealings  then 
contemplated  by  the  parties  are 
tainted  with  usury,  the  deed  is  wholly 
void  as  a  security,  although  the  legal 
debt  is  not  impeached*  A.  employs 
£•  as  a  calico  printer,  and  before  the 
acoounts  for  printing  become  due, 
from  time  to  time  advances  him  va- 
riouB  sums  of  money,  charging  him, 
besides  interest,  with  1/.  10#.  per  cent, 
as  a  trade  premium,  which  it  was  cus- 
tomary for  persons  in  tlie  same  trade 
to  take  under  the  like  circumstances. 
A.  was.  also  in  the  habit  of  paying 
debts  owing  by  B.  to  other  persons, 
before  they  became  due,  when  A, 
deducted  the  usual  discount,  but 
diarged  B.  with  the  full  amount,  be- 
sides interest  and  the  trade  premium 
above  mentioned.  Sembkf  that  both 
these  modes  of  dealing  were  usurious; 
they  were,  however,  at  least  of  so  sus- 
picious a  nature,  that  the  Court  de- 
clined to  make  an  order  for  the  sale 
ef  the  property  under  die  deed,  but 


directed  an  action  of  ejectment  to  be 
brought  by  A.  against  the  ass^nees. 
itf.,  having  succeeded  upon  the  trial, 
applied  for  the  costs  of  the  petition, 
which  the  Court,  under  these  circum- 
stances, declined  to  grant,  the  petition 
being  against  the  judgment  of  the 
Commissioners.  Ex  parte  MiUmgUm^ 
1833.  3  Dea.  &  Chit.  298 ;  5.  P.  & 
S.C.  1  Mont.  &  Ayr.  114. 

A  customer  applied  to  his  bank- 
ers to  lend  him  4000/,  at  five  per 
cent.,  which  the  banken  agreed  to  do. 
Ue  then  asked  the  bankcEs  what  ba- 
lance he  was  expected  to  keep  with 
them  ?  they  answered,  that  he  could 
not  keep  less  than  1000/.;  upon  which 
the  eustoraer  said,  **  very  well,  they 
might  leave  it  to  him."  The  cus- 
tomer paid  into,  and  drew  out  from 
the  banking-bouse  in  one  year,  va- 
rious sums  aaiounting  to  108,060/1 
Held,  that  under  theae  drcnmstanoea 
die  loan  was  not  usurious.  Ex  parte 
OeddeM,  re  HoUkmue,  1634.  3  Dea. 
&  Chit  638  ;  5.  C.  1  M.  &.  A.  38^. 

VACATING  ASSIGNMENT. 

Upon  a  new  choice  of  assignees 
there  is  no  necessity  to  vacate  the 
assignment  under  a  commission  issued 
prior  to  1  &  2  WtU.  4.  c  56.  Swdth 
V.  De  Tattet,  1 834.    1  M.  &  A.  370. 

VARYING  MINUTES. 

The  Court  will  not  vaiy  the  mi- 
nutes of  an  order,  on  the  a|^lication 
of  persons  not  parties  to  or  bound 
by  it.  Ex  parte  DeBtgms^  re  Cham* 
ben,  1834.    1  Mont.  &  Ayr.  1279. 
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VENDOR  AND  PURCHASER. 

See  also  Sale* 

F,  and  Co.  sold  cochineal  to  John 
W,f  for  which  a  small  part  of  the 
price  was  paid  in  cash,  and  the  re- 
mainder by  two  bills  at  four  months, 
but  the  cochineal  was  to  remain  in 
the  hands  of  F,  &  Co.,  as  a  security 
for  the  payment  of  the  bills.  The 
bills  not  being  paid  when  due,  John 
W.  sent  jP.  and  Co.  two  other  bills, 
drawn  by  himself  on  Joshua  IV.^  for 
which  no  consideration  was  given  to 
Joshua  W.,  the  acceptor.  Before 
these  bills  fell  due,  both  John  W,  and 
Joshua  W.  became  bankrupts,  and 
the  price  of  cochineal  had  fallen  so 
much  in  the  market,  that  F.  and  Co. 
afterwards  sold  it  for  not  a  third  of 
the  price  at  which  John  W.  had 
bought  it,  and  they  then  proved  for 
the  deficiency  under  John  fV.  's  com- 
mission. Held,  that  they  had  also  a 
right  to  prove  the  amount  of  the  two 
bills  under  Joshua  W.  's  commission, 
without  deducting  the  proceeds  aris- 
ing from  the  sale  of  the  cochineal. 
Ex  parte  Bonhami  1833.  S  Dea.  & 
Chit.  285. 

Upon  a  sale  of  the  bankrupt's 
mortgaged  property,  made  under  the 
general  order,  the  Court  of  Review 
has  jurisdiction  to  enforce  a  spe- 
cific performance  of  the  contract  by 
the  purchaser.  Ex  parte  Sidehotham^  3 
Dea.  &  Chit.  818 ;  S.  C.  \  Mont.  & 
Ayr.  655. 

A  purchaser,  who  in  the  full 
knowledge  of  certain  objections  to 
the  title,  grants  a  lease  of  the  pro- 
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perty  to  a  third  party,  roust  be  taken 
to  have  waived  the  objections  to  the 
title.     Ibid. 

An  assignment  by  a  trader  of 
his  whole  stock,  with  intent  to  ab- 
scond from  his  creditors,  and  carry 
off  the  purchase  money,  is  not  an  act 
of  bankruptcy,  when  the  purchaser 
pays  a  fair  price  for  the  goods,  and 
is  ignorant  of  the  trader's  design. 
Baxter  v.  PrUchard,  1834.  1  Adol. 
&  Ellis,  456 ;  6'.  C.  3  Nev.  &  Man. 
638. 

A  sale  of  the  whole  of  a  trader's 
property  is  not,  of  itself,  an  act  of 
bankruptcy.  The  party  who  seeks 
to  treat  the  sale  as  an  act  of  bank- 
ruptcy, must  show  some  fact  from 
which  fraud  may  be  inferred.  Rose 
V.  Haycock,  1827.  1  Adol.  &  Ellis, 
460,  n. 

A  bankrupt  made  a  purchase  of 
timber  by  two  agreements,  one  before 
and  one  after  the  act  of  bankruptcy, 
and  after  the  act  of  bankruptcy  re- 
ceived part  of  the  timber  without 
paying  for  it,  but  was  not  entitled  to 
receive  the  remainder  without  giving 
security  for  the  whole.  After  the 
act  of  bankruptcy  the  defendant  be- 
came security,  and  purchased  from 
the  bankrupt  the  benefit  of  the  con- 
tract ;  which  purchase  was  recited 
in  the  instrument  by  which  the  de- 
fendant became  security.  The  bank- 
rupt afterwards  agreed  with  the 
defendant  that  he  the  bankrupt 
would  pay  the  money  due  to  the 
vendor  for  the  timber  purchased  by 
the  first  agreement,  and  in  part  re- 
3t 


968 


Fice  CkanctUor, 


INDEX. 


frotroitim 


ceived,  and  should  be  entitled  to 
retain  the  timber  so  purchased.  The 
bankrupt  then  delivered  money  and 
bills  to  the  defendant  to  be  paid  to 
the  vendor  for  the  timber  first  pur- 
chased. The  defendant  paid  the 
cash  to  his  own  bankers,  and  in- 
dorsed the  bills  to  them  ;  and  after- 
wards paid  the  amount  of  the  cash 
and  of  the  bills  to  the  vendor,  by  a 
single  draft  on  those  bankers.  After 
this  the  commission  issued: — Held, 
that  the  defendant  was  not  liable  to 
repay  the  cash  to  the  assignees,  nor 
to  indemnify  the  bankrupt's  estate 
against  the  bills;  for  the  defendant 
was  the  mere  agent  of  the  vendor, 
and  neither  the  cash  nor  the  pro- 
ceeds of  the  bills  could  have  been 
recovered  back  from  him,  the  trans- 
action on  his  part  being  a  hand  fide 
one,  protected  by  6  Geo,  4.  c.  16.  s. 
82.  Skam^.  Batiey,  1833.  4  Bam. 
&  Ad.  801 ;  5.  C.  1  N.  &  M.  751. 

VICE-CHANCELLOR. 
A  previous  order  of  the  Vice- 
Chancellor,  which  had  been  omitted 
to  be  drawn  up,  ordered  to  be  en- 
tered nunc  pro  tunc,  if  the  Vice' 
Ckancdlor  should  think  fit.  Ex  parte 
w,  1833.     3  Dea.  8c  Chit.  198. 


VIVA  VOCE  EXAMINATION. 

An  application  to  examine  vied 
voce  should  be  made  before  the  pe- 
tition is  heard  on  affidavit.  Ex  parte 
Baldwin,  re  Smith,  1834.  1  M.  &  A. 
617;  Ex  parte  Arneby,  2  Dea.  & 
Chit.  120,  and  Anon.  2  Dea.  &  Chic 


140,  corrected.  Application  will  be 
granted  if  a  sufficient  case  is  made 
out. 

When  a  petition  stands  over  to 
have  a  tM  voce  examination,  tliat 
side  begins  with  whom  the  affirma- 
tive lies.  Ex  parte  Dalj/,  1834.  1 
M.  &  A.  384. 

It  seems  that  a  party  may  de- 
pose rtr^  voce  to  havii^  been 
served.  Ex  parte  TuU^  re  Dadsj 
1833.     IM.&A.  225. 

VOLUNTARY  TRANSFER,  &c. 

See  alio  Fraudulent  Assignment 
AND  Preference. 
A  party  who  seeks  to  avoid 
payment,  or  transfer  of  goods,  on  the 
ground  that  it  was  voluntarily  made 
by  a  trader  in  contemplation  of  bank- 
ruptcy, must  shew,  not  merely  that 
the  trader  was  insolvent  when  it  was 
made,  but  also  that  he  then  contem- 
plated bankruptcy.  Morgan  v.  Bnm^ 
drett,  1833.     5  Bam.  &  Adol.  289. 

WARRANT  OF  COMMITMENT. 

Where  a  warrant  is  issued 
against  a  bankrupt  for  non-compli- 
ance with  an  order  of  the  Court,  and 
the  warrant  is  lost,  the  Court  will 
renew  the  warrant  or  grant  a  copy  of 
it,  as  a  matter  of  course.  Ex  parte 
Giles,  1834.    3  Dea.  &  Chit.  620. 

A  bankrupt  having  been  com- 
mitted by  one  of  the  London  Com- 
missioners to  the  custody  of  the 
messenger,  for  not  answering  satis- 
factorily, was  brought  up  before  two 
Commissoners,   and   committed    by 
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them  to  Newgate: — Held,  that  the 
commitinent  waa  illegal,  inasmuch 
as  the  bankrupt  ought  to  have  been 
brought  up,  and  re-examined  before 
a  Subdivision  Court,  consisting  of 
three  Commissioners,  who  must  be 
all  present  at  such  re-examination, 
though  they  need  not  be  unanimous 
in  the  sentence  of  commitment.  On 
an  application  for  a  bankrupt's  dis- 
charge by  habeas  corpus,  an  affidavit 
may  be  read,  stating  circumstances 
which  are  not  set  forth  in  the  warrant 
of  the  Commissioners.  Ev  parte 
Lampon^  1834.  3  Dea.  &  Ch.  751  ; 
S.  C.  1  M.  &  A.  245. 

A  recital  on  a  warrant  that  the 
party  waa  ''suspected  to  have  ob- 
tained part  of  the  bankrupt's  goods 
by  means  of  fictitious  sales,"  is  not 
objectionable.  Ex  parte  Bardweltt  re 
VenabteSf  1834.     1  M.  &  A.  200. 

The  warrant  need  not  set  out 
the  precise  answers  with  which  the 
Commissioners  were  dissatisfied.  Ex 
parte  BardweU^  re  FenabUs,  1834.  1 
M.  &  A.  202.  • 

WAIVER. 
A  formal  objection  to  a  notice 
of  motion  is  waived  by  the  party  ap- 
pearing, and  requesting  further  time 
to  oppose  it.  Ex  parte  Morland, 
1833.     3  Dea.  &  Ch.  248. 

A  debenture  for  a  tontine  annuity 
waa  deposited  by  an  intestate  with 
his  bankers,  one  of  whom  received 
the  dividends,  and  placed  them  to 
the  credit  of  the  intestate's  account. 
The  intestate    died    in   1801,    and 


a  commission  issued  agamst  the 
bankers  in  1810,  notwithstanding 
which  the  same  partner  continued  to 
receive  the  dividends  and  pay  them 
to  the  intestate's  widow,  up  to  the 
period  of  his  own  death,  which  hap- 
pened in  1822 ;  some  time  after 
which  the  assignees  of  the  banken 
claimed  a  lien  on  the  debenture  for  a 
debt  due  from  the  intestate  to  the 
banking  house: — Held,  that  after  so 
long  an  abandonment  of  any  claim  of 
lien  the  assignees  could  not  now  sup- 
port such  claim,  and  that  the  deben- 
ture also  could  not  be  considered  as 
having  been  left  in  the  order  and  dis- 
position of  the  bankers,  having  been 
deposited  in  the  nature  of  a  trust. 
Ex  parte  Daugkuy  1833.  3  Dea.  & 
Chit.  310. 

An  application  for  security  for 
costs  must  be  made,  before  any  step 
is  taken  by  the  party  applying.  Ex 
parte  TuU,  re  Davis,  1 833.  3  Dea. 
&  Ch.  503  ;  S.C.IM.&  A.  80. 

Although  a  fiat  is  concerted  for 
the  purpose  of  defeating  an  action 
brought  by  a  creditor  against  the 
bankrupt  for  the  recovery  of  bis  debt, 
yet  where  the  creditor  proves  his  debt 
under  the  fiat,  and  lies  by  for  ten 
months  before  he  presents  a  petition 
to  annul  the  fiat,  the  Court  will  dis- 
miss the  petition.  Ex  parte  MillSt 
re  Colman,  1834.  3  Dea.  &  Chit. 
606}  S.C.  1  M.  &A.310. 

Upon  a  sale  of  the  bankrupt's 
mortgaged  property  made  under  the 
general  order,  the  Court  of  Review 
has  jurisdiction  to  enforce  a  sj)ecific 
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performance  of  the  contract  by  the 
purchase.  Ex  parte  Sidebotham^  S 
Dea.  &  Chit.  818 ;  S.C.I  Mont.  & 
Ayr.  655. 

A  purchaser  who,  in  the  full 
knowledge  of  certain  objections  to 
the  title,  grants  a  lease  of  the  proper- 
ty to  a  third  party,  must  be  taken  to 
have  waived  the  objection  to  the 
title.     Ibid. 

WITNESS. 

Competency. 
On  a  petition  by  creditors   to 
supersede,  on  the  ground  of  fraudu* 


lent  collusion  between  the  petitioning 
creditor  and  th^  bankrupt,  the  bank- 
rupt's affidavit  detailing  the  particu-? 
lars  of  the  fraud  is  admissible  in 
evidence.  Ex  parte  Arn^y^  1833. 
3  Dea.  &  Ch.  10. 

On  a  mjd  voce  examination  on  a 
petition  to  supersede,  a  creditor  is  not 
a  competent  witness.  Ex  parte  La- 
vender, 1834.     1  M.  &  A.  702. 

The  evidence  of  a  bankrupt, 
which  in  one  respect  is  in  his  own 
favour,  but  in  another  respect  against 
hiniself,  is  receivable.  Smith  v.  Biggs, 
1832.     5  Sim.  391. 


LOMDOMt 

C.  ROWORTH  AMD  BOHt,  BBLL  «AKO, 
TBKPL»>BAII. 


n 
It 

I: 


.t 


\ 


3  bias  Ob  oai  HiQ  s 


